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Understanding the experiences of tribunal users

The Law and Justice Foundation of NSW (the Foundation) is an independent statutory
body established to contribute to the development of a fair and equitable justice system
that addresses the legal needs of the NSW community. We advance access to justice by
building an evidence base that supports policy and strategy, with a research focus on
legal need, public legal assistance delivery, and justice system outcomes. We appreciate
the opportunity to provide this submission, to support evidence-based justice
interventions.

This submission draws on evidence from studies and reviews that illuminate tribunal
users’' experiences and identify opportunities to enhance the efficiency and fairness of the
justice system. In particular, the submission references research conducted by the Law
and Justice Foundation including:

e A 2025 study of tenancy disputes at the NSW Civil and Administrative Tribunal (NCAT),
reported in two companion reports: Study of Tenancy Dispute Experience and
Preparedness (STEP Study)', and Data-driven Insights into NCAT Tenancy Dispute
Resolution (Data-driven Insights).2

e A 2025 evaluation of the National Disability Insurance Scheme (NDIS) Appeals
Program Legal Services, examining the provision of legal supports to Administrative
Review Tribunal (ART) applicants.®

e A scoping review of the existing evidence, Australian Civil Justice: An Evidence
Snapshot.*

e A 2016 analysis of NSW Local Court data.®

There is a dearth of evidence on the experiences of NCAT discrimination complainants
specifically, yet this is a critical piece of the picture needed to inform a fair, just and
efficient review of the Anti-Discrimination Act. While the findings of the studies reported
on in this submission do not describe the experiences of NCAT discrimination
complainants specifically, they fill an important gap by examining people’s journeys
through tribunal and conciliation processes and complaints mechanisms. These lessons
are applicable for the review of procedures and compliance related to the Anti-
Discrimination Act 1977 (NSW).
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Responses to consultation questions

Question 18a: Should there be a right to legal representation in ADNSW complaint
processes? Why or why not?

The available evidence on users’ experiences of complaint processes suggests that there
should be a right to legal representation at Anti-Discrimination NSW (ADNSW)
conciliation, in place of the current fully discretionary approach. Evidence, including our
own recent studies, suggests that representation is valued by people navigating appeals
and complaints processes, as well as providers of legal support, for its potential to:

e Support applicants and respondents to make more informed decisions about their
actions;

e Provide efficiencies to tribunal processes because applicants and respondents are
better informed and prepared; and

¢ Meet human rights obligations for provision of a fair legal system by “levelling the
playing field” for people who may face significant disadvantages without such
representation.

The current discretionary approach, where permission must be sought to bring a lawyer
to conciliation, may impede fairness and efficiency. Kingsford Legal Centre's research into
Anti-Discrimination Board (ADB) conciliation found that this discretion was applied
unevenly and inconsistently, without solid or transparent criteria.“ The inconsistent
application of this discretion was a source of complainant confusion and diminished
confidence in the fairness of the process. Kingsford Legal Centre’'s recommendation,
arising directly from that research, was that “where an applicant has secured free legal
assistance, the presumption should be that the lawyer will be allowed to represent the
applicant at conciliation”. The same research also canvassed a “rights-based conciliation”
model as a more structural response to representation-linked power imbalances.®

Legal representation is key to facilitating fairness and equality, particularly in light of the
power imbalances in appeals and complaints processes. Evidence suggests that the
power imbalance in tribunal-connected conciliation can result in parties with greater
institutional experience, resources and confidence being able to shape outcomes in ways
that unrepresented, first-time participants cannot effectively contest.®

Of particular note are situations where an unrepresented complainant or appellant faces
a respondent with substantial legal resources. The Kingsford Legal Centre report
identified several such circumstances. One complainant recalled facing “seven people on
their side of the table”, and a practitioner described a respondent “represented by 3
solicitors and 2 counsel” while the complainants remained unrepresented by default.®

The value of legal representation was highlighted by people with disability, legal
assistance service providers and advocates in our evaluation of the National Disability
Insurance Scheme (NDIS) Appeals Program Legal Services.® People with disability
reported that while the Administrative Review Tribunal (ART) appeals process was
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intended not to require representation, it was actually experienced as very legalistic and
daunting. Legal representation was identified as vital in ensuring that the tribunal process
was understandable, safe and accessible. One person with disability who had been able to
access legal representation noted that:

You're about to take someone through, an ordinary person who doesn't live in this
world of legal stuff all the time, down this rabbit hole, into this world. You need a
lamp, and you need someone who's going to hold your hand and just check in
and know how to ask certain questions. (Person with disability, NDIS Appeals
Program Legal Services evaluation)

In this evaluation, access to professional legal support was found to be an important
starting point for people to identify and articulate the outcomes they were seeking, and
to get reliable information about what to expect, and how to prepare.® This was
considered beneficial for individuals in reducing the stress associated with the appeals
process and enabling them to make informed decisions. It was also seen to improve the
efficiency of the appeals process and make better use of tribunal resources, because
appellants were more knowledgeable and better prepared.

The ART and the AAT of course were set up for people to be able to represent
themselves. This particular cohort of clients, unlike unfortunately other cohorts of
clients in the ART, they often can’t do that ... we also support, assist ART in in
moving through its workload and to come to more just decisions more quickly.
(Legal Aid lawyer, NDIS Appeals Program Legal Services evaluation)

Not having legal representation was considered to be a disadvantage and, ultimately,
unfair.

To have an even playing field then certainly having a lawyer, either at all stages
or certainly at that pointy end if it does get to hearing would be an ideal scenario.
(Disability Advocate, NDIS Appeals Program Legal Services evaluation)

This evidence, based on the experiences of users in these various tribunal settings,
suggests that legal representation should be an embedded, not discretionary,
component of a fair and just ADNSW complaint processes.

Question 18b: What, if any, changes could be made to the ADA to promote
attendance at ADNSW conciliation?

The evidence from our recent work supports two changes for consideration in promoting
attendance at ADNSW conciliation, both of which follow from treating this as a structural
issue rather than a matter of individual conciliator effort. First, it could be an explicit
function of ADNSW conciliators to identify and actively manage power imbalances and
disengagement. This would need to be supported via mandatory training, consistent with
calls for conciliators to be equipped to identify and mitigate power imbalances as a core,
trained competency rather than an incidental skill. Second, the evidence suggests there
would be value in flexible participation modes including shuttle conciliation or remote
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attendance being available where a party identifies safety or intimidation concerns with
face-to-face engagement.” ®

The evidence indicates that non-engagement at conciliation is best understood as a
structural feature of repeat-player dynamics, rather than just an isolated compliance
problem. In tribunal-connected conciliation generally, “landlords, large business, or
government agencies often appear frequently and understand the system, whereas
individuals ... may be appearing for the first time”".* These repeat-player dynamics “create
structural advantages that can undermine the self-determination conciliation is intended
to promote”.* A comparable pattern appears to be already recognised in ADNSW's own
predecessor's practice, where conciliators have reported needing to undertake “extensive
correspondence and negotiation with respondent parties in order to encourage them to
attend a conciliation”.®

Where our analysis of NCAT's data allowed a related question to be tested — not who
attends personally, but how reliably each side has someone in attendance — an
asymmetry appeared.? Landlords are, as a matter of routine process, usually represented
at NCAT by real estate agents. These agents are acting within their property management
capacity as a day-to-day function of their professional role, in contrast to individuals who
may need to take leave from paid work, caring and other responsibilities in order to
attend.

Consistent with this professionalised form of engagement, landlord-side presence was
recorded in the overwhelming majority (87%) of tenant-initiated matters, while tenant-
respondents had no one present at over half (51%) of landlord-initiated matters.?2 This is
consistent with a broader pattern in which repeat-player parties can engage with the
tribunal at comparatively low personal cost. For these repeat players, attendance is a paid,
routine part of their role that they are trained to undertake, while individual parties face
real costs in attending; time away from work and the concerns that come with an
unfamiliar process and environment. This disparity in the ease and accessibility of
participation reflects broader findings regarding self-represented tribunal users. Even
those who feel well prepared often “struggle to interpret instructions, miss steps in the
process, or become visibly confused” when navigating proceedings for the first time.!

There is a further safety dimension specific to discrimination complaints that has not, to
our knowledge, been directly examined in NCAT or ADNSW-specific research. Unlike
other tribunal disputes, an ADNSW complainant has already experienced conduct that
they consider discriminatory and, as such, they may reasonably anticipate further
discriminatory or dismissive treatment in a face-to-face conciliation setting. While this is a
plausible reason that some complainants may be reluctant to engage, it is an example of
the gaps in evidence on users’ experiences and underscores the need for independent,
participant-centred research (see Conclusion). In the interim, flexible participation modes
should be designed with this trust dimension in mind, not only in relation to physical
safety or intimidation.
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Question 26:

a. Should the ADA include conditions that must be met before a confidentiality
clause in a settlement agreement is enforceable?

A directly relevant precedent for enforceability conditions exists in Victoria. The
Restricting Non-disclosure Agreements (Sexual Harassment at Work) Act 2025, in effect
from 1July 2026, sets out specific preconditions that must be satisfied before a non-
disclosure agreement is enforceable against a complainant.? The agreement must be:
requested by the complainant without undue influence or pressure; the expressed wish
and preference of the complainant; preceded by a mandatory information statement and
a 21-day review period; and accompanied by a signed acknowledgment from both parties
that these preconditions have been met. Where they are not met, the agreement is not
enforceable against the complainant.

b. Should NSW adopt non-legislative best practice guidelines and/or model non-
disclosure clauses for parties to use

Recent research by Regina Featherstone, Law and Justice Foundation of NSW Justice
Fellow, examined the consequences of non-disclosure agreements for sexual harassment
victim-survivors®, and her previous work with Bargon explored the systemic implications
of confidentiality clauses on transparency and accountability.” This research found that
secrecy obligations can compound the harm experienced by complainants, including
ongoing fear of inadvertent breach and an inability to achieve closure or hold harassers
accountable. Consistent with these findings, draft model confidentiality clauses have
been developed, intended to help practitioners tailor terms to the needs of all parties on a
victim-centred, case-by-case basis rather than applying confidentiality by default.”? This
approach is consistent with the Australian Human Rights Commission’s guidelines,®
developed under Respect@Work Recommendation 38, which similarly recommend case-
by-case assessment, limited scope and duration, plain English drafting, independent
advice, and a trauma-informed process, rather than treating confidentiality as standard
practice.

Together, this evidence and existing guidance suggest that non-legislative best practice
guidelines and model clauses have a role to play, but, as the Victorian reform indicates,
may need to be paired with legislated enforceability conditions given the power
imbalance between individual complainants and repeat-player respondents. While
confidentiality and non-disclosure clauses can have benefits for both applicants and
respondents, evidence suggests that they should not be the default option and their use
needs to be constrained.

Question 27: What, if any, changes should be made to the procedures for enforcing
settlement agreements made during conciliation at ADNSW, or NCAT proceedings?

NCAT has very limited powers to enforce settlement agreements or its orders more
broadly (as discussed in Chapter 8 of the consultation paper). This is despite the extensive
time and resources expended on conciliation processes and NCAT proceedings. This may
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have consequences on users’ experiences of, and trust in, conciliation and tribunal
processes and can lead to inefficiencies across the whole justice system.

The lack of powers of NCAT can increase the demand on Local Court resources in
particular, as the body with the authority to enforce agreements and orders. This was
demonstrated in the Foundation’s 2016 research that explored NSW Local Court
administrative data.®> This analysis found that in 2014, 4,518 (4.5%) of Local Court cases
were certificate matters, related to cases that had been finalised in other courts and
tribunals. These matters ended up in Local Court solely for the purpose of enforcement.
Most of these matters (71.1%) were finalised in one day, with orders generally being
enforced immediately.

The evidence suggests that greater powers and capacity for NCAT to enforce orders, with
a process that does not require court interventions, would make agreements more likely
to be enacted in a timely and efficient way. This has benefits for the resourcing of the
justice system, and for users of the tribunal.

Conclusion

This submission has drawn on evidence assembled from disparate sources: tenancy
dispute research, an evaluation of the NDIS appeals program, and various studies on
conciliation and discrimination. This is useful as there are currently no routine
independent mechanisms in place to monitor the lived experiences of ADNSW and NCAT
users. This gap is structural. As the Kingsford Legal Centre observed nearly a decade ago,
“there is very little research that sheds light on the experience of people who make
discrimination complaints and how they view the success (or otherwise) of conciliation
processes” in part because “anti-discrimination agencies fiercely guard the confidentiality
requirement, making it difficult to conduct research which would reveal important
information about the process”.®

We commend the Commission’s commitment to this public consultation process. But we
also note that the people most affected by discrimination, procedural unfairness, and
power imbalance may be the least able to have their voices heard through this process
and other forms of inquiry and evidence-gathering are also critical.

Administrative data (complaint numbers, resolution rates, time to finalisation) can
describe the shape of a system, and transparency of such data is vital. However, it cannot
show the complete picture, particularly whether complainants felt heard and safe,
exercised real choice, or reached settlements that reflected their legal entitlements rather
than their levels of exhaustion and pressure. Only research grounded in the direct
experience of complainants, respondents, advocates and conciliators can answer those
guestions, and such research is only possible where it is actively enabled by the bodies it
examines.

We urge the Commission to recommend, as part of any reform package, a standing
commitment to independent, participant-centred research into ADNSW and NCAT
discrimination processes. This should be embedded and resourced as core practice, not
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left to occasional or ad-hoc studies. Evidence-based policy making requires more than
the data a system collect about itself; it requires deliberately seeking out the perspective
of the people that system exists to serve. Reform undertaken without evidence of how
the system actually functions for those who use it risks compounding harm for people
already experiencing structural disadvantage.

If you would like to discuss this submission further, please don't hesitate to contact Dr
Kate Davies, Research Director, at kdavies@lawfoundation.net.au.
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