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Delphine Bellerose, Angela Xu, Juan Majul, Prof Dominique Allen, Dr Belinda Smith, 
Sharmilla Bargon, Pip Davis, Pip Martin, Emily Jol, Bridget Akers, Helena Bjorkli-
Rerceretnam, Phillip Dicalfas, Kerri Webster, Karen Beashel, Yuva Harish, Katie Green, 
Seri Feldman-Gubbay, Alexis Goodstone, Dr Ivan Čerečina. Thank you to the participating 
community legal centres Illawarra Legal Centre, Women’s Legal Service NSW, Inner City 
Legal Centre, and Redfern Legal Centre and your clients who have already experienced so 
much but were willing to contribute to this work.

This research would not be possible without you.

Content warning: this research focuses on discrimination and includes references to sexual 
harassment and sexual assault. Some readers may find this upsetting and triggering. If 
reading this brings up negative feelings for you, please contact 1800 RESPECT on 1800 737 732 
or your treating medical practitioner.

Similarly, this research discusses racism and other areas of discrimination. If you are an 
Aboriginal and/or Torres Strait Islander person, you can contact 13 YARN on 13 92 76 and the 
LGBTIQA+ community can contact QLife on 1800 184 527.

Everyone can contact Lifeline on 13 11 14.

If you have experienced sexual harassment, discrimination or victimisation, you can contact 
your local community legal centre for assistance at clcs.org.au/findlegalhelp to find out 
your rights.
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BACKGROUND

1.	 The landmark case Richardson v Oracle Corporation Australia Pty Ltd (Richardson)1 
set a new benchmark for damages awards for sexual harassment victim-survivors. Ms 
Richardson, a consulting manager at Oracle Corporation Australia was sexually harassed 
by a former colleague. She was initially awarded $18,000 for pain, suffering and loss of 
enjoyment of life. She appealed on the grounds that this amount was too low and was 
awarded $100,000. In what now marks a turning point in Australian anti-discrimination law 
awards of compensation, Kenny J found:

In making an award, a court necessarily has regard to the general 
standards prevailing in the community. As indicated above, other awards of general 
damages for injury of the kind suffered by Ms Richardson may provide some 
measure of manifest inadequacy since they may provide some guidance as to what 
contemporary courts have discerned as proper compensation for such an injury 
according to generally prevailing community standards.2

2.	 The ‘proper compensation for such an injury according to generally prevailing community 
standards’ in Richardson meant subsequent cases in anti-discrimination law have seen 
larger damages amounts awarded. For example, Gutierrez v MUR Shipping Australia 
Pty Ltd (Gutierrez) in 2023 was the first positive Federal Court age discrimination case 
which found that in MUR Shipping Australia moving Mr Gutierrez from a permanent 
to a fixed term employment contract, they did so because of his age and committed 
unlawful discrimination.3

3.	 Although the initial award was $20,000, at appeal, Burley J revisited the assessment by 
applying the approach in Richardson and placed particular emphasis on the impact and 
harm of MUR Shipping’s discriminatory conduct on Mr Gutierrez, resulting in a substantially 
increased award to $90,000.4

4.	 Although these cases involved substantial damages awards in the Federal Court, 
they cannot be said to be representative of anti-discrimination law across Australia 
because the majority of discrimination claims are resolved through settlement or are 
discontinued before a court determines liability or remedy (compensation). As a result, 
there is little evidence of how the community generally values harm caused by unlawful 
discriminatory conduct.

5.	 In the then highest award of court ordered damages in a sexual harassment case Taylor v 
August and Pemberton Pty Ltd (Taylor),5 Katzmann J tasked academic Professor Emerita 
Sara Charlesworth in 2023 with reviewing awards for general damages made by courts 
since Richardson.6 The purpose of this was to see whether these awards reflected ‘the 

1	  (2014) 223 FCR 334 (‘Richardson’).
2	   Richardson (n 1).
3	   Gutierrez v MUR Shipping Australia Pty Ltd [2021] FedCFamC2G 56.
4	   Gutierrez v MUR Shipping Australia Pty Limited [2023] FCA 399 [91]-[92].
5	   [2023] FCA 1313.
6	   Sara Charlesworth is a Professor of Gender, Work & Regulation at RMIT University in Melbourne.
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higher value the community places on the loss of enjoyment of life, emotional loss, and 
pain and suffering that victims of sexual harassment may experience’.7

6.	 The problem is that Professor Charlesworth could only find three court decisions between 
2020 and 2022.8 While she also looked at tribunal decisions, she concluded:

The scarcity of sexual harassment decisions in Australia, when combined with 
decisions being made across potentially nine different state, territory and federal 
jurisdictions, makes it hard to identify trends or make any definitive conclusion about 
the extent to which awards of general damages in more recent Australian court and 
tribunal decisions reflect a shift in community standards and the higher value the 
community places on the consequences for victims.9

7.	 While the above shows the challenges courts and experts have in assessing the shift in 
community standards for anti-discrimination law, there is even less known about the 
ways settlements resolve out-of-court. There is nothing to confirm whether out-of-court 
settlements mirror the caselaw and ‘reflect a shift in community standards and the higher 
value the community places on the consequences for victims’.

PURPOSE

8.	 This project set out to explore the feasibility of identifying trends occurring in out-of-court 
anti-discrimination law settlements in NSW to better equip lawyers, victim-survivors and 
courts with a better understanding of ‘prevailing community standards’.

9.	 For a claim of unlawful discrimination under federal law, the Australian Human Rights 
Commission (AHRC) is the first step before any court action, with existing mandatory 
conciliation also present for NSW discrimination claims at the Anti-Discrimination Board 
(ADB) and conciliation by consent of the parties at the Fair Work Commission (FWC), 
for claims under the Fair Work Act 2009 (Cth) (FW Act). The AHRC reports that 99% of 
complaints do not proceed past their remit,10 meaning most discrimination complaints 
never reach court.

10.	 Because of the initial conciliation mechanisms across the jurisdictions, it is important to 
look beyond the court decisions to other places where community standards may play 
out: in out-of-court settlements. These settlements exist in the shadows of the courts and 
are shaped by anti-discrimination bodies, anti-discrimination lawyers, community legal 
centres, self-represented litigants, and public interest organisations. It is challenging to 
understand whether ‘prevailing community standards’ have filtered down from court to 
out-of-court settlements.

7	   Taylor v August and Pemberton Pty Ltd [2023] FCA 1313, [505].
8	   Ibid. 
9	   Ibid. 
10	  Australian Human Rights Commission, Annual Report 2024-2025 (Report, 2025) 17. 30% of complaints resolved 

through party negotiations with 60% terminated, declined or discontinued and 9% withdrawn. Similarly in 
2024/2025 the AHRC reports 30% of complaints are resolved by conciliation at the Australian Human Rights 
Commission.
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11.	 Further, there is an information and data gathering exercise to explore for the 
general public. Australia’s anti-discrimination laws are enforced one person-at-a-
time, with complaints usually resolving privately, by way of unpublished out-of-court 
settlements. This makes it difficult to understand the process and outcomes available for 
applicants. For those claiming unlawful treatment under anti-discrimination law, they can 
look to the few court judgments, their lawyers’ experiences and the AHRC’s conciliation 
register for guidance. However, not everyone has a lawyer and data from court and the 
AHRC is limited. The AHRC also has a detailed chapter on damages in anti-discrimination 
law but it has not been updated in some time.11

12.	 There is no substantive outcomes database or widespread data regarding out-of-court 
settlements published in Australia. The below Research and Findings seek to track trends 
in out-of-court discrimination settlements across four community legal centres (CLCs) in 
NSW against recent anti-discrimination law judgments and research. It is a pilot project 
and aims to show the possibility of this work, and invites broader investigation across 
Australia and its many legal and geographical jurisdictions.

DAMAGES OVERVIEW

What are damages as a remedy to unlawful treatment under Australian anti-discrimination 
laws?

13.	 Under section 46PO(4)(d) of the Australian Human Rights Commission Act 1986 (Cth) 
(AHRC Act), the court is empowered to make ‘an order requiring a respondent to pay to an 
applicant damages by way of compensation for any loss or damage suffered because of 
the conduct of the respondent’ if it is satisfied that there has been unlawful discrimination. 
This language of ‘unlawful discrimination’ operates by reference to other federal anti-
discrimination provisions under the Sex Discrimination Act 1984 (Cth) (SDA), the Racial 
Discrimination Act 1975 (Cth) (RDA), Age Discrimination Act 2004 (Cth) (ADA), and the 
Disability Discrimination Act 1992 (Cth) (DDA). These anti-discrimination Acts all lay out 
prohibited conduct that is considered to be ‘unlawful discrimination,’ conduct that is 
ultimately open for relief under the remedial provision of the AHRC Act.

14.	 As explained in Richardson, ‘when construing beneficial legislation designed to protect 
human rights (such as the SDA) the court has a ‘special responsibility’ to take account of, 
and give effect to, the purposes and objects of the legislation.’12 While courts continue 
to frequently apply tort principles in the assessment of damages in discrimination cases 
(as discussed further below), it is important to note that this approach is not explicitly 
required by the statute and ‘[u]ltimately it is the words of the statute that set the criterion 
for any award.’13 The remedial mechanism under s 46PO(4)(d) requires not only actual loss 
or damage but also ‘a causal connection between the loss or damage suffered and the 
respondent’s conduct’.14

11	  Australian Human Rights Commission, Federal Anti-Discrimination Law (Lexis Nexis, 2016) ch 7. 
12	  Richardson (n 1) [25].
13	  Qantas Airways Ltd v Gama (2008) 167 FCR 537, [94].
14	  Clarke v Nationwide News Pty Ltd (2012) 201 FCR 389, [337]. See also, Gutierrez v MUR Shipping Australia Pty Ltd 

[2023] FCA 399, [73].
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How is compensation calculated?

15.	 Because ‘there is necessarily an element of imprecision in the analysis’15 of damages, 
judges have ample discretion to ascertain the quantum of damages to be awarded 
under section 46PO(4)(d). This ‘element of imprecision’ is the reason why understanding 
damages as a remedy for unlawful discrimination under Australian anti-discrimination laws 
is challenging for courts and applicants alike. As discussed below, the award of damages 
depends on the evidence presented to the court to substantiate the loss where the value 
of that loss is challenging to quantify.16 In essence, there are two steps involved, applicants 
have to gather evidence (which can be difficult and expensive to obtain) and that evidence 
needs to be evaluated by the courts.

A brief overview of damages in anti-discrimination law and the turning point

16.	 Historically, awards of damages in Australian anti-discrimination cases have been 
comparatively modest. This may reflect both the relative novelty of anti-discrimination 
law as a distinct area of Australian jurisprudence and the way courts conceptualise and 
quantify the harms caused by discrimination, particularly where those harms are dignitary, 
emotional and relational in nature and do not fit neatly within traditional categories of loss.

17.	 Academics Taylor and Taylor engaged in a gendered analysis and have argued that these 
low sums are also because there was a ‘downplaying’ of the harms caused in the case of 
sexual harassment, evolved from patriarchal British case law where the personal harms 
were considered short-lived and minimal.17 They list examples of persistent touching and 
harassment resulting in $0 compensation and cases where women have experienced 
egregious sexual assault being awarded $7,000.18

18.	 At times anti-discrimination law remedies have looked to personal injury tort and while at 
others, rejecting its application, making it challenging for applicants and lawyers to assess 
case merits when considering proceeding with litigation. The lack of clarity in approach 
was highlighted in the 1989 case Hall v Sheiban,19 the Full Federal Court explained that 
given the early stage of development of anti-anti-discrimination law in Australia ‘it is 
difficult and would be unwise to prescribe an inflexible measure of damage in cases of this 
kind and, in particular, to do so exclusively by reference to common law tests in branches 
of the law that are not the same.’20 Gleeson CJ in the 2001 case Henville v Walker, found 
that the principle of common law is not directly on point, but rather useful guidance 
representing ‘an accumulation of valuable insight and experience.’21 Other cases have 
explicitly stated that approaches in tort were inapplicable to anti-discrimination law.22

19.	 However, in 2014, in considering what damages to award in Richardson, Kenny J 
highlighted this disparity between discrimination and other areas of law when she 

15	  Gutierrez v MUR Shipping Australia Pty Ltd [2023] FCA 399, [92].
16	  Richardson (n 1) [96].
17	  Alice Taylor and Joshua Taylor, ’What’s Your Damage? Assessing the Harms of Sexual Harassment From the 

Perspective of the Victim and the Accused’ (2024) 52(4) Federal Law Review  435, 447-51.
18	  Hall, Oliver and Reid v Sheiban Pty Ltd [1988] HREOCA 5.
19	  Hall v A & A Sheiban Pty Ltd (1989) 20 FCR 217.
20	 Ibid [72].
21	  Henville v Walker (2001) 206 CLR 459, [18].
22	 Taylor and Taylor (n 17) 447-51, discussing Commissioner of Police v Estate of Russell (2002) 55 NSWLR 232.
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substituted the trial judge’s general damages award of $18,000 for an award of $100,000.23 
While Her Honour accepted that there previously was a ‘general range’ between $12,000 
and $20,000 for awards of general damages in sex discrimination or sexual harassment 
cases, Kenny J went on to review awards of damages in tort law to find that ‘there is a 
reason to believe that community standards now accord a higher value to compensation 
for pain and suffering and loss of enjoyment of life than before.’24

20.	The recognition of the harm of unlawful discrimination was further discussed noting 
that ‘society places a greater value on the loss of enjoyment of life and the experience of 
pain and suffering than previously and that awards of damages for injury of this kind has 
increased.’25 This approach was then followed in Hill v Hughes where Judge Vasta held that 
Richardson had ‘recalibrated the assessment of damages in sexual harassment cases.’26 
Again, with these cases, there is a shift moving from compensation only principles to more 
implicit considerations of the pain and suffering caused to a person in their life.27

21.	 This increase has been shown in other areas of anti-discrimination law as discussed above 
in the case of Gutierrez where ‘cases in the field of personal injury may be particularly 
useful because the object of an award of damages for non-pecuniary loss in such cases is 
much the same as an award of damages under s 46PO(4)(d) of the AHRC Act.’28 Kenny J 
noted that given the short timeframe since the introduction of federal anti-discrimination 
legislation, it would be undesirable to utilise the ‘general range’ in a vacuum, instead, she 
found ‘appropriate and necessary to have regard to the damages allowed for other kinds of 
analogous non-pecuniary injury.’29 Richardson and its use of tort principles for quantifying 
damages has continued to be relied upon by courts in awarding higher damages in cases 
since 2014. Research by Thornton at al. at the ANU shows the average award of general 
damages in Federal Court decisions has increased in time from $21,544 in 2004-2009 to 
$60,500 in 2016-2021.30

COMPONENTS OF DAMAGES

Damages are compensatory

22.	 To quantify damages, courts compare the position the complainant might have been in 
had the discriminatory conduct not occurred. That assessment is inherently challenging 
because it requires an amount to be placed, often on an unknown circumstance which is 
different for every individual and even more difficult to quantify.

23	 Richardson (n 1).
24	 Ibid [96].
25	 Ibid [100].
26	 Hill v Hughes [2019] FCCA 1267 [234].
27	 Taylor and Taylor (n 17) 447-51.
28	 Richardson (n 1) [95]. See also, Gutierrez v MUR Shipping Australia Pty Ltd [2023] FCA 399, [85].
29	 Richardson (n 1) [82].
30	 Margaret Thornton, Kieran Pender and Madeleine Castles, Damages and Costs in Sexual Harassment Litigation 

(Report, 25 March 2022) 10.
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23.	 The court’s statutory power is to compensate the applicant, not punish the respondent’.31 
In the appeal of Gutierrez,32 Burley J found that to assess damages the court will seek 
to find ‘the amount which can fairly be regarded as reasonable compensation for the 
injuries and disabilities which the plaintiff has sustained, not the manner in which the 
harm was caused or egregiousness by which it was inflicted.’33 However, as an example 
of varying approaches and further challenges in understanding damages, judgments 
have also included consideration of how awards of damages can caution the public in 
that they ‘must reflect the need to eliminate sexual harassment to the greatest extent 
possible in the workplace and encourage the identification and elimination of sexual 
harassment generally.’34

Economic loss

24.	In the case of economic loss, the court will look at the strength of the evidence 
submitted to substantiate the financial loss which has been incurred due to the unlawful 
discrimination. Where the applicant is no longer working as a result of the discriminatory 
conduct, the courts have first sought to assess, with the aid of expert evidence, the number 
of years that the conduct will impact the applicant as well as the severity of any psychiatric 
injuries.35 There is no established yardstick for assessing economic loss; any award depends 
on evidence substantiating the loss, despite the difficulty applicants face in proving they 
would have remained in employment for a given period but for the discriminatory conduct.

Non-economic loss

25.	 However, in the case of non-economic losses, such as distress, humiliation or feelings, 
courts will take a cautious route in assessing such damages that ‘are not susceptible of 
mathematical calculation.’36 The court is asked to not award a minimal award that could 
‘trivialise or diminish respect for the public policy to which the Act gives effect’ while also 
restraining the award to recognise that ‘it is impossible to assess the monetary value of 
injured feelings.’37

26.	 In the 2025 sexual harassment case of Magar v Khan, run by Redfern Legal Centre, 
the court observed that ‘comparisons between sexual harassment cases are not 
straightforward and the Court does not assess damages by performing arithmetic 
adjustments to prior determinations’.38 This assessment was made by the court when 
ordering the highest award of compensation in a federal sexual harassment case, 
comprising $175,000 in damages and $130,000 in economic loss to Ms Magar, an 
international student working at a fast food franchise. While in the 2024 case Tickle v 
Giggle for Girls Pty Ltd, Ms Tickle, a transgender woman suing the women-only social app 
for its facial recognition software which removed her from the app, was awarded $10,000 
on the basis of injured feelings which exacerbated a pre-existing psychiatric condition, 

31	  	Tickle v Giggle for Girls Pty Ltd (No 2) [2024] FCA 960, [216]; Taylor v August and Pemberton Pty Ltd [2023] FCA 1313, 
[523]-[524].

32	 Gutierrez v MUR Shipping Australia Pty Limited [2023] FCA 399.
33	 Ibid  [52].
34	 Kerkofs v Abdullah (Human Rights) [2019] VCAT 259 [256].
35	 Gutierrez v MUR Shipping Australia Pty Ltd [2023] FCA 399, [52]. See also, Magar v Khan [2025] FCA 874.
36	 Hall v A & A Sheiban Pty Ltd (1989) 20 FCR 217, 256 [42].
37	 Alexander v Home Office [1988] 2 All ER 118, 122.
38	 Magar v Khan [2025] FCA 874, [199]. See also, Richardson (n 1) [82].
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Bromwich J noted that the modest sum in this case was due to ‘the limited evidence that 
Ms Tickle chose to adduce and the narrow ambit of the harm that has been shown to have 
been caused.’39 Bromwich J made clear that the quantum of damages awarded in this case 
was not indicative of the potential seriousness of gender identity discrimination and that 
‘it is possible that much higher quantum would have been justified’40 if more evidence has 
been adduced and/or the case was run differently.

Aggravated damages

27.	 Compensatory damages under section 46PO(4) may include an award of aggravated 
damages.41 For an award of aggravated damages under section 46PO(4)(d) the court will 
seek to compensate in a tortious-like manner based on the way the respondent conducted 
themselves at, or in the lead up to, trial.42 Serious conduct causing substantial hurt will not 
necessarily suffice. In previous cases an award of aggravated damages has been made 
when the court found an improper, unjustifiable or non-bona fide accusation during trial,43 
failure to appear before a hearing,44 threats made to prevent the respondent complaining 
of sexual harassment and separate or additional harm cause by the manner in which 
defence was conducted at trial.45

Fair Work Act remedies for discrimination

28.	In addition to the choice of federal and state/territory anti-discrimination pathways, 
claims relating to discrimination in employment can be brought under the Fair Work 
(FW) Act. These claims are brought under s 351 of the FW Act and form part of the 
general protections provisions, meaning adverse action like termination or demotion 
cannot be taken because a person has a protected attribute i.e their race, sex, disability 
status etc.46 The benefits of these claims are twofold: the FW Act has historically provided 
more favourable costs protections under s 570 (whereby parties generally bear their 
own costs) than anti-discrimination law and for claims under the FW Act penalties can 
be ordered for unlawful conduct. This means, in addition to compensation for economic 
and non-economic loss, this regime offers civil penalties which are designed to promote 
the public interest and deter further contraventions, which is different to the principles 
of compensation in anti-discrimination law (as set out above).47 The court has ample 
discretion in its award of penalties and must consider a range of criteria including (but 
not limited to) the nature and extent of the conduct, the circumstances of the conduct, 
deliberateness, size of the business, involvement of senior management along with several 
other considerations.48

39	 Tickle v Giggle for Girls Pty Ltd (No 2) [2024] FCA 960, [231].
40	 Ibid [355]. See also See also, Hughes v Hill [2020] FCAFC 126.
41	  Ibid [232]-[250].
42	 Ibid [237].
43	 Taylor v August and Pemberton Pty Ltd [2023] FCA 1313, [525], [538]-[539]. See also, Hughes v Hill [2020] FCAFC 126, 

[57]-[64].
44	 Elliott v Nanda (2001) 111 FCR 240.
45	 Taylor v August and Pemberton Pty Ltd [2023] FCA 1313, [526]. See also Magar v Khan [2025] FCA 874.
46	 Fair Work Act 2009 (Cth) s 351(1). 
47	 Australian Building and Construction Commissioner v Pattinson [2022] HCA 13, [9].
48	 Ibid [18].
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29.	Like outcomes in anti-discrimination law claims at court, FW Act judgments can also have 
high amounts of compensation. In a 2026 FW Act claim represented by Victoria Legal 
Aid, Duarte v United Arab Emirates Ministry of Foreign Affairs, the court awarded Ms 
Duarte $73,190.46 in compensation for economic and non-economic loss with $100,000 
in penalties plus interest after her employer denied unpaid parental leave, flexible work 
arrangements and made her pump breast milk in a storeroom at the embassy.49 Corbett 
J held ‘The humiliation of breastfeeding in a storeroom and storing milk in a suitcase is 
obvious’ in the judgment and awarded penalties to be paid to Ms Duarte.50

30.	In early 2023, remedies for sexual harassment at work became available to applicants 
under the FW Act.51 In March 2026, the first sexual harassment case under the new FW Act 
provisions was handed down in Mejia v Capital City Cafe-Bar.52 Represented by Women’s 
Legal Centre ACT, Ms Mejia was kissed by her manager at the café she was working at. 
She never returned to work after that. Despite being in an ancillary jurisdiction, the court 
accepted Richardson’s application for claims of prohibited sexual harassment under the 
FW Act, awarding $50,000 in compensation and $9,390 in penalties associated with the 
sexual harassment and $30,610 in respect of other contraventions.53

THE INDIVIDUALISED NATURE OF ANTI-DISCRIMINATION LAW REMEDIES IN 
AUSTRALIA

31.	 While we know that the average award of general damages at court has increased over 
time,54 and that this is reflected in new jurisdictions, we don’t know how this is reflected in 
out-of-court settlements where the majority of discrimination cases resolve. A challenge 
that anti-discrimination frameworks face is the individualised and hidden nature of its 
processes which creates a burden on victim-survivors in coming forward and makes it near 
impossible for the community to understand the development of out-of-court processes.

32.	 As Gaze and Smith argue, ‘the law has not fully acknowledged the public nature of these 
claims and at present treats discrimination as if it was merely a private individual matter, 
like a tort claim or personal injury, and overlooks its public interest role in protecting 
human rights.’55 Complaints of discrimination are seen as ‘one-off’ as opposed to indicative 
of a systemic problem. As Allen argues ‘discrimination which is not complained about goes 
undetected and the things that the law cannot – and thus does not – challenge are seen as 
‘normal’ and part of the accepted way of doing things.’56

33.	 Despite the introduction of a positive duty to prevent sexual harassment under the SDA, 
for the most part anti-discrimination legislation remains a fault-based system whereby 

49	 [2026] FedCFamC2G 175 [82]-[83]. 
50	 Ibid [52]. 
51	  Fair Work Legislation Amendment (Secure Jobs, Better Pay) Act 2022 (Cth) introduced s 527D. 
52	 2026 FedCFamC2G 468.
53	 Ibid [63].
54	 Thornton, Pender, and Castles (n 30) 5. 
55	 Beth Gaze and Belinda Smith, Equality and Anti-discrimination Law in Australia: An Introduction (Cambridge 

University Press, 2016) 174.
56	 Dominique Allen, ‘Remedying Discrimination: The Limits of the Law and the Need for a Systemic Approach’ (2010) 

29(2) University of Tasmania Law Review 85, 87.
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‘[d]uty holders are not required to do anything unless a finding of fault is made.’57 This 
requirement for the victim to ‘name, blame and claim’ in addition to the prospect of 
cumbersome and lengthy litigation, means that most cases of discrimination end up 
in confidential settlement agreements.58 Anti-discrimination laws require a recognition 
and action on behalf of the victim. By asking victims to first recognise discriminatory 
conduct as such, this anti-discrimination mechanisms end up filtering out cases where 
the victim is most vulnerable by reasons of their lack of awareness about their legal rights 
and enforcement. The individual claims system has two further filters: It also filters out 
the cases where (a) the incidents are numerous but too small and seemingly insignificant 
to be actionable, even though the harm is cumulative; and (b) where the incidents are 
experienced by different people, so no one person has sufficient interest in litigating, even 
if they have the awareness.

34.	Access to legal representation, lower awards of damages and high risks of a costs 
order being made if an applicant is unsuccessful, mean that anti-discrimination law’s 
development has been stagnant in Australia. However, in late 2023, an amendment to the 
AHRC Act was made which meant that ordinarily victim-survivors of discrimination and 
sexual harassment do not have to pay the respondent’s costs if they lose when pursuing 
federal discrimination claims.59 In addition to this landmark reform, there has been 
significant law reform following the Respect@Work Report and now focus on a National 
Anti-Racism Framework by the AHRC, there is momentum in this area of law. While 
barriers remain in this jurisdiction, the costs reform and increases of damages have been 
significant. However, because of the siloed and singular way the initial stage mandatory 
conciliation processes are run, there remain gaps in applicants’ and practitioners’ 
knowledge as to changes in out-of-court practice. There is little knowledge as to the ways 
‘prevailing community standards’ from court decisions filter to out-of-court settlements 
and how parties interpret these standards against available evidence, their experiences of 
trauma and other factors at play in these early stage negotiations.

THE RESEARCH

Partner organisations

35.	 This project engaged four Community Legal Centres (CLCs) in NSW from October 
2025 to April 2026 to review anonymised data in out-of-court settlements in 
anti-discrimination cases.

57	 Belinda Smith and Dominique Allen, ‘Whose Fault Is It? Asking the Right Question to Address Discrimination’ 
(2012) 37(1) Alternative Law Journal 33, 35.

58	 William L F Felstiner, Richard L Abel and Austin Sarat, ‘The Emergence and Transformation of Disputes: Naming, 
Blaming, Claiming’ (1980–1981) 15 Law & Society Review 631.

59	 Australian Human Rights Commission Amendment (Costs Protection) Act 2024 (Cth) repealed s 46PSA and 
inserted a new s 46PSA which allowed for more favourable costs provisions for applicants.
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Illawarra Legal Centre is an independent, not-for-profit, community based legal 
centre that has been open since 1985.

They provide free legal services to the public by telephone, at their centre 
and at a range of outreach locations. They focus on helping people living with 
disadvantage and people with special needs.

As one of nearly 180 community legal centres across Australia, Illawarra Legal 
Centre is a proud member of Community Legal Centres Australia. Their generalist 
catchment is the LGAs of Wollongong, Shellharbour and Kiama.

Women’s Legal Service NSW (WLS NSW) advocates for an end to gender-based 
violence and for gender equality in Australia. As a statewide specialist women’s 
legal service, they assist women across NSW by providing legal advice and 
representation from their trauma-informed, holistic legal practice across a range 
of practice areas including discrimination, employment and sexual harassment, 
family law, domestic/family and sexual violence, compensation and victims 
support for victims of crime. They prioritise women who are experiencing deep 
and persistent disadvantage.

WLS NSW’s specialist programs include:
	• First Nations Women’s Legal Program, led by First Nations staff and 

supported by a First Nations Women’s Consultation Network,
	• Women’s Rights, and
	• Working Women’s Centre.

The Working Women’s Centre NSW addresses a critical service gap in protecting 
a woman’s right to work safely and free from discrimination, as well as advancing 
women’s employment rights. It provides trauma-informed legal advice and 
representation, alongside education, training and law reform initiatives to ensure 
the law better reflects the needs of working women.

All three programs focus on responding to legal issues faced by women, with 
a particular focus on responding to gender-based violence and addressing 
women’s safety, economic security and intersecting discrimination. WLS NSW 
advocates for systemic change through policy and law reform, strategic litigation, 
and providing education and training to the legal profession, the community 
services sector and other key stakeholders.

The Inner City Legal Centre is a not-for-profit community legal centre offering 
free legal services to residents of Sydney’s inner city, north shore and eastern 
suburbs. It also provides specialised support to the LGBQTI+ community, 
trans and gender diverse individuals, sex workers, and offers employment law 
advice across New South Wales.

Redfern Legal Centre (RLC) is a not-for-profit community legal centre that 
provides access to justice. Established in 1977, RLC was the first community legal 
centre in NSW and the second in Australia. RLC provide free legal advice, legal 
services and education to people experiencing disadvantage in our local area and 
statewide. RLC works to create positive change through policy and law reform 
work to address inequalities in the legal system, policies and social practices that 
cause disadvantage.

RLC provides effective and integrated free legal services that are client-focused, 
collaborative, non-discriminatory and responsive to changing community needs 
- to RLC’s local community as well as statewide. RLC’s specialist legal services 
focus on tenancy, credit, debt and consumer law, financial abuse, employment 
law, international students, First Nations justice, police accountability, and provide 
outreach services including through their  health justice partnership.

36.	The following CLCs participated in this research:

12JUSTICE IDEAS
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https://na01.safelinks.protection.outlook.com/?url=https%3A%2F%2Ficlc.org.au%2Flgbtqi-assistance%2F&data=05%7C02%7C%7C79a4d2e3b44b4146477808de94fccc1b%7C84df9e7fe9f640afb435aaaaaaaaaaaa%7C1%7C0%7C639112010649395218%7CUnknown%7CTWFpbGZsb3d8eyJFbXB0eU1hcGkiOnRydWUsIlYiOiIwLjAuMDAwMCIsIlAiOiJXaW4zMiIsIkFOIjoiTWFpbCIsIldUIjoyfQ%3D%3D%7C0%7C%7C%7C&sdata=Spj6DwwReRaSgHGe4rfVwXiEMSn5avR2z7MCxmMweps%3D&reserved=0
https://na01.safelinks.protection.outlook.com/?url=https%3A%2F%2Ficlc.org.au%2Ftrans-gender-diverse%2F&data=05%7C02%7C%7C79a4d2e3b44b4146477808de94fccc1b%7C84df9e7fe9f640afb435aaaaaaaaaaaa%7C1%7C0%7C639112010649419634%7CUnknown%7CTWFpbGZsb3d8eyJFbXB0eU1hcGkiOnRydWUsIlYiOiIwLjAuMDAwMCIsIlAiOiJXaW4zMiIsIkFOIjoiTWFpbCIsIldUIjoyfQ%3D%3D%7C0%7C%7C%7C&sdata=Cm4w2yg%2F0A%2FlSXA0jT9U8j%2F9Jb5j004juTGeRT2o6%2F8%3D&reserved=0
https://na01.safelinks.protection.outlook.com/?url=https%3A%2F%2Ficlc.org.au%2Ftrans-gender-diverse%2F&data=05%7C02%7C%7C79a4d2e3b44b4146477808de94fccc1b%7C84df9e7fe9f640afb435aaaaaaaaaaaa%7C1%7C0%7C639112010649448985%7CUnknown%7CTWFpbGZsb3d8eyJFbXB0eU1hcGkiOnRydWUsIlYiOiIwLjAuMDAwMCIsIlAiOiJXaW4zMiIsIkFOIjoiTWFpbCIsIldUIjoyfQ%3D%3D%7C0%7C%7C%7C&sdata=bt7iIbwv%2B0p3E8tmIklmiBpQLYsTF8SxRquhXvq2FqI%3D&reserved=0
https://na01.safelinks.protection.outlook.com/?url=https%3A%2F%2Ficlc.org.au%2Fsex-worker-help%2F&data=05%7C02%7C%7C79a4d2e3b44b4146477808de94fccc1b%7C84df9e7fe9f640afb435aaaaaaaaaaaa%7C1%7C0%7C639112010649469835%7CUnknown%7CTWFpbGZsb3d8eyJFbXB0eU1hcGkiOnRydWUsIlYiOiIwLjAuMDAwMCIsIlAiOiJXaW4zMiIsIkFOIjoiTWFpbCIsIldUIjoyfQ%3D%3D%7C0%7C%7C%7C&sdata=FHzDCB7y1hlzTrj7QJ1ACQBgXZIJUkibTE0YMxVp8yA%3D&reserved=0
https://na01.safelinks.protection.outlook.com/?url=https%3A%2F%2Ficlc.org.au%2Femployment-law%2F&data=05%7C02%7C%7C79a4d2e3b44b4146477808de94fccc1b%7C84df9e7fe9f640afb435aaaaaaaaaaaa%7C1%7C0%7C639112010649489543%7CUnknown%7CTWFpbGZsb3d8eyJFbXB0eU1hcGkiOnRydWUsIlYiOiIwLjAuMDAwMCIsIlAiOiJXaW4zMiIsIkFOIjoiTWFpbCIsIldUIjoyfQ%3D%3D%7C0%7C%7C%7C&sdata=GekM9DmkKuAWy4tifyDaJTJYvv1Auzh1lQc4AL0r5%2F0%3D&reserved=0
https://na01.safelinks.protection.outlook.com/?url=https%3A%2F%2Ficlc.org.au%2Femployment-law%2F&data=05%7C02%7C%7C79a4d2e3b44b4146477808de94fccc1b%7C84df9e7fe9f640afb435aaaaaaaaaaaa%7C1%7C0%7C639112010649489543%7CUnknown%7CTWFpbGZsb3d8eyJFbXB0eU1hcGkiOnRydWUsIlYiOiIwLjAuMDAwMCIsIlAiOiJXaW4zMiIsIkFOIjoiTWFpbCIsIldUIjoyfQ%3D%3D%7C0%7C%7C%7C&sdata=GekM9DmkKuAWy4tifyDaJTJYvv1Auzh1lQc4AL0r5%2F0%3D&reserved=0


Methods

37.	 In late 2025, the partner CLCs in NSW were contacted with a request to 
participate in this research. Upon confirmation of their interest in participating, 
they were each asked to identify casework files that meet all of the following criteria:

a.	 A complaint which relates to any ground of discrimination under NSW state or federal 
anti-discrimination law or discrimination claims under the FW Act;

b.	 The complaint can relate to any area of public life;
c.	 The settlement occurred in the last seven years;
d.	 The settlement occurred at pre-complaint stage, anti-discrimination body stage and/or 

court litigation stage; and
e.	 The settlement occurred under a retainer for legal services between the client and 

the CLC.

(together, this criteria formed the Scope)

38.	The CLCs identified 76 cases in Scope. From there, detailed Participant Information 
Statements and Participant Consent Forms were drafted with CLC input. Each CLC was 
then asked to forward these documents to clients identified as being ‘in Scope’ for those 
individuals to consider providing consent for data relating to their matter to be used in 
this research. These Participant documents set out the research, its purposes, the types 
of anonymised data which would be extracted from their matter and critically, that 
participation was completely voluntary.60

39.	Of the 76 CLC cases in Scope, 28 client consents were returned allowing their cases to be 
included in the research (being 36.8% of the four partner CLC’s cases). No data or files were 
further considered where consent had not been provided.

40.	From January to March 2026, I, as a volunteer attended each CLC on one or more occasion 
to manually review each of the 28 files and anonymously code them into specific 
categories in MS Excel including but not limited to:

a.	 Year;
b.	 Main ground of discrimination;
c.	 Other grounds of discrimination;
d.	 Additional legal claims resolved in settlement;
e.	 Jurisdiction (NSW, Federal, Fair Work);
f.	 Area of public life (services, education, workplace etc);
g.	 Direct or indirect discrimination;
h.	 Medical evidence;
i.	 Other loss suffered (for example inability to work, terminated from work, other);
j.	 Conduct type (ie how did the discrimination occur? Was it physical, 

verbal, technological);
k.	 Confidentiality and non-disparagement terms (also collectively known as 

non-disclosure agreements);
l.	 Damages settlement amount in ranges;
m.	 Any other benefit conferred (for example letter of reference, training, apology);

60	  Complainant and respondent details (including both individual and entity) were not recorded. 
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n.	 Other side legally represented (yes or no); and
o.	 Other side public or private business (ie government or company).

41.	 Once all 28 cases were coded, I began data analysis to identify trends and themes.

The limitations of this research

42.	Importantly, the findings below are not a representative sample of out-of-court settlement 
practices. The below does not provide definitive findings on what trends are occurring 
in out-of-court discrimination settlements but it is a useful first step towards identifying 
trends and as the basis for further study. This project is a pilot project made possible by the 
generosity of the Law and Justice Foundation NSW, the enthusiasm of already very busy 
CLCs and the consent of CLC clients who have already endured discrimination and the 
fight of legal proceedings. The below findings show trends amongst the sample only.

43.	The data below is only relevant to NSW residents. It is worth noting that while several of 
the CLCs are based in Sydney, they operate statewide practices and so the below findings 
are not restricted to Sydney residents, but they are restricted to NSW.

44.	These CLCs services are set up to meet an access-to-justice need, meaning they focus their 
casework services on individuals without means to pay for private solicitors, with a focus on 
specific client cohorts (women, LGBTQIA+ communities for example). By default, the client 
cohorts represented in the data sample below are not representative of all types of litigants 
in NSW. The below sample data does not include any cases settled by private solicitors.

45.	The below data shows what settlements can look like when both parties agree to resolve 
the claim out-of-court. Settlements of this nature reflect a negotiated outcome and not a 
final determination, meaning both parties concede their position on liabilities/merits and 
the risks in going to court in exchange for a mutually agreed outcome. It is to be expected 
that these amounts vary based on the individual nature of the claims. What is being 
examined are the ways parties resolve cases out-of-court.

FINDINGS

Overview of the cases in Scope

46.	The majority of CLC cases (80%) were resolved from 2022 onwards. Reasons for the few 
resolutions in 2020, 2021 could be reduced casework services around COVID-19 lockdowns. 
The majority of cases analysed below have occurred in the last four years.

47.	 Because three out of the four CLCs have dedicated employment and discrimination 
specialist practices, it is no surprise the overwhelming majority (93%) of cases reviewed 
involved unlawful discrimination in employment as the area of public life.

48.	Interestingly, 100% of the CLC cases alleged direct discrimination, meaning people were 
claiming they were treated less favourably than a comparator without their protected trait. 
The other type of discrimination is ‘indirect’ which means there is a rule or policy which 
may apply to everyone but disproportionately affects people with a specific attribute. It’s 
difficult to know reasons why indirect discrimination claims have not been run in this 
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data set but it may be because indirect discrimination is less obvious and more difficult to 
detect for applicants to seek legal advice on.

Grounds of discrimination

49.	The AHRC lists disability as its highest head of discrimination complaints, reporting 
1,300 disability discrimination complaints in 2024-2025.61 The AHRC reports only 626 
sex discrimination complaints in 2024-2025 and notes this is an increase due to the 
major reforms to the SDA in 2021 and 2022.62 There was also an increase in racial hatred 
complaints, being 144 complaints, representing a 13% increase over the last five years.63

50.	However, the sample of cases in this research does not reflect the above AHRC 
federal complaint data. The breakdown of the primary head of discrimination in this 
research includes:

	• 64% of cases alleging sex discrimination (including sexual harassment);
	• 21% of cases alleging race discrimination;
	• 14% of cases alleging disability discrimination; and
	• 0 cases alleging age discrimination.

51.	 Further, the top three grounds of discrimination which fall under the above heads are:

1.	 Sexual harassment (sex discrimination);
2.	 Pregnancy or potential pregnancy (sex discrimination); and
3.	 Race (race discrimination) and emotions, thought processes or judgement 

(disability discrimination).64

52.	 The largest head of discrimination in this research was sex discrimination (64% of 
sample size cases). Previously the AHRC reported in 2021-2022 that claims of sexual 
harassment (which falls under sex discrimination in the legislation) have a higher figure 
of legal representation (70%) than other grounds of discrimination (30%).65 The higher 
representation of lawyers associated with sexual harassment claims at the AHRC is perhaps 
explained by the ANU’s research which shows complainants in sexual harassment were 
far more likely than complainants in other areas of discrimination to receive an award 
of damages.66 This data suggests lawyers are more likely to take on sex discrimination 
complaints alleging sexual harassment because the financial outcomes may be more 
viable. However, the higher representation of sexual harassment above may also be due 
to the Respect@Work reforms, funding for sexual harassment legal services and high 
prevalence of sexual harassment rates, as CLC lawyers generally do not take any financial 
outcomes from settlements.

61	  Australian Human Rights Commission, Annual Report (n 10) 18. 
62	 Ibid.
63	 Ibid. 
64	 Note on breakdown of types of grounds: While not always possible to fit a specific ground under a head of anti-

discrimination law, careful consideration was given to coding specific grounds as listed and particularised in 
the claims reviewed. For example, psychiatric/psychosocial disorders which may be claimed under disability 
discrimination protections were coded as ‘emotions, thought processes or judgement’, while ‘sensory’ was coded 
for hearing, vision and other senses. For claims that just specified ‘race’ they were coded as such but whether 
further particulars were claimed like ‘ethnic origin’, that was included in the coding.

65	 Regina Featherstone and Sharmilla Bargon, Let’s Talk About Confidentiality (Report, 6 March 2024) 9.
66	 Thornton, Pender and Castles (n 30) 5.
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Figure 1: Number of cases by ground of discrimination

Settlement outcomes

53.	 Figure 2 presents a breakdown of out-of-court settlement amounts across all cases. Per the 
data captured for this project, the range in out-of-court settlements shows it is between 
$1 - $100,000+. While two thirds of claims resolved for $20,000 or less, a third settled for 
amounts much larger. Using a weighted average of midpoints to further anonymise 
settlement outcomes, the out-of-court average settlement in employment cases is around 
$26,000, with a midpoint average across all cases (employment and other areas of public 
life) being $24,500.67 It is worth noting at this point that, given the access-to-justice 
purpose of the CLCs, the average midpoint of $26,000 for employment cases likely reflects 
a sample size of people with lower incomes and commensurate economic loss.

54.	There were only two cases which did not include employment claims, they resolved for 
less than $5,000 and were the smallest settlements. This smaller financial outcome may 
be because there was no economic loss associated with the discrimination. There were no 
employment discrimination cases which resolved for less than $5,000.

55.	 As set out in this paper, damages in court awards have increased significantly over 
time. In the early 2000s outcomes were very low ranging $7,000-20,000,68 with the court 
confirming this ball-park range remained $12,000-$20,000 prior to Richardson in 2014.69 
After Richardson, amounts awarded at court rose, although damages did not increase 

67	 This amount was calculated by multiplying the frequency by the midpoint of each range, adding the total and 
dividing it by the number of cases. Noting that the final bracket of Very High included a range of $100,000 - 
$124,999 to further protect the anonymity of cases.

68	 Raphael FM suggested $7,500 - $20,000 in sexual harassment awards in Shiels v James [2000] FMCA 2, [79]. Table 
29, confirmed in Richardson (n 1) [96] where the range was accepted as being between $12,000 and $20,000 prior 
to 2014; Figure 29 from Thornton, Pender and Castles (n 30) 34. 

69	 Raphael FM suggested $7,500 - $20,000 in sexual harassment awards in Shiels v James [2000] FMCA 2, [79].Table 
29, confirmed in Richardson (n 1) [96] where the range was accepted as being between $12,000 and $20,000 prior 
to 2014.
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equally between the different heads of discrimination.70 While not conclusive, this pilot 
study confirms matters are settling out-of-court, as a compromise of both parties’ positions 
for amounts, on average, higher than court settlements prior to 2014. With more out-of-
court data and updated court averages in the last five years, more conclusive findings 
could be made.

Figure 2: Number of cases by settlement amount

Settlement outcomes and type of discrimination

56.	Research on outcomes at court at the federal level and some states, shows sexual 
harassment damages increasing substantially compared to other grounds of 
discrimination.71 For the period of 2016 – 2021, the average federal discrimination court 
outcome showed $60,000 for sexual harassment, $40,000 for race discrimination, with age 
and disability discrimination sitting closer to those traditional ranges of $15,000 - $20,000.72 
All of the CLC settlements above $30,000 were claims of sex discrimination, with all but one 
matter specifying sexual harassment as the specific ground.

Note: Given the small number of cases which fit into race or disability discrimination, it is 
especially important to note the merits of broader research and investigation to assess the 
trends across other areas of discrimination.

70	 Thornton, Pender and Castles (n 30) 34.  
71	  Thornton, Pender and Castles (n 30) 42.
72	 Ibid 34.
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Figure 3: Number of cases by settlement amount by head of discrimination

57.	 From here, the data will be further de-identified by classifying the settlement amounts into 
the following ranges:

Amount range Classification

$1 - $9,999 Low

$10,000 - $19,999 Medium

$20,000 - $49,999 High

$50,000+ Very High

 
Medical evidence

58.	Out-of-court settlements are a compromise of both parties’ positions. At court, there is 
significant reliance on psychological records to substantiate claims of non-economic loss 
for hurt and humiliation. As part of this research, medical evidence and its relationship to 
settlement outcomes in out-of-court cases was examined. Importantly, cases which had 
any medical records, including something as simple as a GP statement received a ‘yes’ 
coding. That is to say, these cases did not have substantial psychiatric assessments in order 
to substantiate allegations of loss.

59.	Only 28.6% of the cases had medical evidence and those cases all resolved in the Medium 
or higher range. The majority of cases did not have medical evidence, however, that did not 
preclude such cases from resolving for amounts in the Medium to Very High range. While 
it is not possible to draw a definitive conclusion from this sample size, it does suggest 
that respondents are willing to engage seriously with the allegations of liability in the 
consideration of remedies offered at out-of-court stage.
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Figure 4: Number of cases by settlement category by provision of medical evidence 

 

Multiple instances of unlawful conduct

60.	Once, higher outcomes were reserved for the most egregious allegations of unlawful 
conduct with sexual harassment most notably receiving scales of damages which related 
to the physical, repeated or persistent nature of the harassment.73 However, per the 
below CLC data, 27% of cases with only one incident of discrimination achieved High 
and Very High out-of-court settlements. Also, a sizeable number of multiple instances of 
discrimination settled at a lower scale. There was no clear finding which could be made 
on this data point except to say that a single incident of discrimination does not preclude 
higher out-of-court settlement figures.

Figure 5: Percentage of cases by settlement category by instances of discrimination

Other outcomes

61.	 When resolving cases out-of-court, financial settlements may only be one part of the 
outcome sought. From the dataset provided, 57.1% of cases resolved with non-economic 
outcomes with the top three outcomes being: apology, letter of reference/statement of 
service and training at the organisation in addition to the financial economic outcome. 
For this coding, two types of non-economic loss were able to be recorded. These responses 
show the broad remedial functions found in out-of-court settlements beyond economic 

73	 Thornton, Pender and Castles (n 30) 43.
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outcomes which may be appealing to applicants and respondents alike. Critically, these 
outcomes help move the conciliation resolution from an individual to a more systemic 
outcome, which can be appealing to victim-survivors of unlawful discriminatory conduct.

Figure 6: Number of cases by non-economic outcome

Choice of jurisdiction

62.	Choosing the most appropriate jurisdiction for discrimination claims can be challenging for 
applicants and lawyers alike. The CLC data shows 42.8% of cases were filed in the federal 
discrimination jurisdiction, 42.8% at the Anti-Discrimination Board of NSW (ADB) and 
14.3% filed in the Fair Work jurisdiction.74 Interestingly, the choice of jurisdiction was split 
relatively evenly between the federal and state jurisdiction despite 2022 research showing 
New South Wales offers a lower general damages average than the federal average.75

63.	The CLC data showed claims filed in the federal jurisdiction had the widest range of 
settlement outcomes but clearly yielded substantially higher settlements compared to the 
NSW jurisdiction, consistent with Thornton et al.’s research on court outcomes. Of the CLC 
data, 91.6% of the ADB cases settled in the Low to Medium range, compared to 58.3% of 
AHRC claims settling in this range. There was more spread across settlement ranges in the 
AHRC claims with 41.7% settling for High to Very High outcomes. The weighted average 
settlement amounts for each jurisdiction’s out-of-court settlements in the sample are:

ADB claims: $12,500 
FW Act claims: $22,500 
AHRC claims: $37,300

64.	The CLC data shows nearly all ADB claims fit within the Low to Medium ranges, suggesting 
that it is the jurisdiction least likely to produce high settlement sums. However, it remains 
a popular avenue for redress of unlawful discrimination. This jurisdictional choice may 
be because financial outcomes are not the only consideration for advocates and their 
clients. For example, negotiation styles, legislative differences and timeliness may play a 

74	 Because the FW Act data is small, it has been excluded from figure 7 below.
75	 Thornton, Pender and Castles (n 30) 5, 33. For completeness NSW average amounts are significantly less for sexual 

harassment compared to other states and territories, however awards of damages between NSW and other states/
territories were relatively comparable or higher for the other grounds of discrimination.
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factor in client’s instructing to continue utilising this jurisdiction. It has been anecdotally 
reported that the time delays at the AHRC are a barrier in utilising that jurisdiction. The 
ADB jurisdiction also has a $100,000 damages cap which many advocates like the Racial 
Justice Centre have sought to reform, saying it is capped ‘without a rational or legally 
tenable basis’.76 Conversely, there is no cap on damages that can be awarded in the federal 
jurisdiction, suggesting the liabilities and threat of further litigation in an uncapped 
jurisdiction will result in higher amounts of out-of-court settlements. Regardless of these 
differences, the ADB remains a popular jurisdiction. However, further investigation on 
jurisdiction against the recent federal costs reforms is needed to examine trends and 
impact of reform. 

Figure 7: Percentage of cases by settlement category by jurisdiction77

Stage of settlement

65.	While cases were reviewed which may have resolved pre-filing in a discrimination/FWC, at 
conciliation during a discrimination/FWC mediation or at a court ordered mediation, the 
majority of cases reviewed resolved at the conciliation stage at the discrimination body 
(24 cases). The three cases which resolved at a court ordered mediation (i.e. beyond the 
anti-discrimination body or FWC conciliation) resolved for a High or Very High settlement 
amount. The obvious assessment is that cases which proceed to litigation carry the risk of 
time, costs and a final determination, thus incentivizing a higher settlement amount.

66.	There was a range of settlement outcomes achieved at the anti-discrimination body 
conciliation stage. While 41.7% of cases resolved for a Low settlement figure, 58.3% of cases 
resolved for Medium or above with around one in five cases resolving for High or Very High 
settlement figures This suggests that respondents may be able to assess their potential 
exposure at an early stage and may be willing to make meaningful settlement offers to 
mitigate the risks associated with escalation to formal proceedings.

76	 Racial Justice Centre, Submission No PAD63 to New South Wales Law Reform Commission, Anti-Discrimination Act 
review (September 2023) 19.

77	 Note: Figure 7 does not include the FW Act data.
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Figure 8: Percentage of cases settled by conciliation at anti-discrimination/FWC body by 
settlement category 

Ancillary legal issues resolved (global settlement)

67.	 It is common for solicitors to approach settlement on a global basis, meaning all liabilities 
between the parties are signed away at the resolution of the negotiation. The CLC data 
showed, 25% of the employment cases had an ongoing worker’s compensation claim 
that endured after the settlement was finalised with 15% cases resolving an ancillary 
legal issue like underpayments or breach of contract at the time of the resolution of the 
discrimination claim. There was no significant link between resolving multiple legal claims 
and higher settlement amounts. Importantly, 92% of the employment cases resolved the 
settlement for a full and exhaustive release, meaning any other claims/liabilities arising 
out of the employment relationship like underpayments or breach of contract, cannot be 
pursued in the future.

Respondents

68.	CLC cases that resolved without the respondent having legal representation did not 
achieve settlement outcomes above the Medium range, with 80% of those cases settling 
for a Low settlement figure. However, cases where respondents were legally represented 
(which includes either external lawyers or in-house counsel) showed a broader distribution 
of outcomes, including settlements in High and Very High ranges. One possible 
explanation is that legally represented respondents are better equipped to assess litigation 
risk, quantify potential liability, and engage in structured negotiations, which can lead to 
higher settlement offers more aligned with ‘prevailing community standards’.
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Figure 9: Percentage of cases by settlement category by legal representation

 

69.	While data was captured on this point, there was no relationship or conclusive findings 
between the size of the business and settlement outcomes.78

Victimisation in employment

70.	In total, 57.7% of the CLC employment cases contained allegations of victimisation (being a 
negative response because a complaint has been made).79 The following is a breakdown of 
grounds of discrimination and the link with victimisation:

a.	 Disability discrimination 75%;
b.	 Racial discrimination 67%; and
c.	 Sex discrimination (including sexual harassment) 44%.

78	 Small business 0-19 people, Medium business 20 – 199 people and Large business 200+. 
79	 15 cases out of 26 employment cases reported victimisation. Only one incident of victimisation was coded for this 

response.
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Figure 10: Percentage of cases with allegation of reprisal by head of discrimination

71.	 While disability and race discrimination complaints were less prominent in the overall 
numbers of claims in the CLC data, the data shows applicants making such claims may 
experience a higher chance of victimisation from an employer if a discrimination complaint 
is raised or may be raised, than those experiencing sex discrimination. This data is from a 
small sample size and warrants further investigation to understand the particular risks for 
certain cohorts of the workforce face when reporting discrimination.

72.	Complainants experienced a range of negative responses after making an initial report 
of discrimination. Most commonly threats to employment occurred as a response to a 
discrimination complaint either via an official termination or icing out tactics involving 
extreme bullying where a complainant alleges they had to resign, shift cuts or misconduct 
allegations. No findings could be made on links between victimisation and higher rates 
of settlement.

Figure 11: Number of employment cases by type of reprisal

Non-disclosure agreement (NDA) terms

73.	 It is very common for settlement agreements to have confidentiality and non-
disparagement terms in the settlement document. These are often referred to as non-
disclosure agreement terms or NDA terms. The data shows that strict confidentiality terms 
(meaning a person can never speak to anyone about the discrimination and settlement) 
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remain the default resolution tactic. However, noting this research included cases from 
2019 in the Scope, there do appear to be more varied terms (for example confidentiality 
around settlement sum or time capped) increasing from 2023 onwards, but numbers are 
too small to reach a definite conclusion.

74.	This shift may be in response to the Respect@Work Council’s 2022 Guidance, research on 
NDA use in sexual harassment settlements, and developments in Victoria to ban NDAs 
being used in workplace sexual harassment settlements resulting in change in legal 
practice.80 Importantly, for figure 12 below, more than one option could be coded for the 
confidentiality, thus why 32 is the total as some cases resolved for confidentiality around 
the settlement sum only (varied) and may have had a sunset clause or an additional 
agreed statement.

Figure 12: Number of cases by confidentiality terms 

75.	 However, while there may have been changes in the way confidentiality terms are used 
in NSW, close to 90% of cases resolved with non-disparagement terms which can have 
the same effect as a strict confidentiality term. With non-disparagement, there is no truth 
defence, either a person has said something negative in circumstances where they have 
agreed not to, or they haven’t.81 To expand on this, a broad non-disparagement term can 
have the same effect as a strict NDA because it does not allow any negative commentary 
about the perpetrator(s) to anybody. Importantly, non-disparagement terms are included 
in Restricting Non-disclosure Agreements (Sexual Harassment at Work) Act 2025 (Vic).

CONCLUSION

76.	There has been significant development in anti-discrimination law in Australia in recent 
years: damages awarded to applicants for unlawful discrimination have increased, 
costs reforms have helped make it easier for applicants to take on the risk of litigation, 
and legislative reform has expanded the Fair Work jurisdiction to include claims for 
sexual harassment and create a positive duty to prevent sexual harassment under the 
SDA. Courts have now clarified the approach to damages, using tort principles since 
Richardson and accepted the real harm that can be caused by discrimination and sexual 

80	 Australian Human Rights Commission, Guidelines on the Use of Confidentiality Clauses in the Resolution of 
Workplace Sexual Harassment Complaints (Guidelines, 2022); Featherstone and Bargon (n 64).

81		 Network Ten Pty Ltd v van Onselen [2023] NSWSC 829 [74].

Strict

Settlement terms (varied)

Agreed statement

No terms

Time capped (varied)

18

1
2

10

1

25JUSTICE IDEAS



harassment, ultimately placing a greater value on that harm in line with prevailing 
community standards.

77.	 This project set out to understand those standards where they are most routinely 
enlivened, in the 99% of cases which do not make it to court judgment. Because anti-
discrimination law is generally an individual enforcement mechanism, there is so much we 
do not know about its application.

78.	From the sample size of 28 cases from four NSW CLCs, settlement amounts and other 
trends were examined in order to peek behind the curtain of this area of law. The following 
includes a summary of findings:

a.	 Over half of the CLC cases (58.3%) which resolved at conciliation prior to filing in court, 
resolved for Medium or above settlement figures, with cases settling at court ordered 
mediation resulting in High or Very High settlements. As with the case law and previous 
research referenced, these cases overwhelmingly allege sexual harassment as part of a 
sex discrimination claim;

b.	 Multiple instances of discrimination yielded slightly higher settlements in the Medium 
to Very High outcome range but single unlawful incidents were not precluded from 
reaching High to Very High outcomes, consistent with court judgments;

c.	 The ADB remains a popular discrimination pathway despite the overwhelming majority 
of settlements in this jurisdiction reaching Low to Medium outcomes compared 
to the federal AHRC jurisdiction which had 41.7% of cases reach a High to Very 
High settlement;

d.	 Cases where the respondents were not legally represented did not result in settlements 
above the Medium range, with the majority sitting in the Low settlement figure, 
suggesting the importance of lawyers in assisting and shaping the prevailing 
community standards;

e.	 Cases with medical evidence all resolved for the Medium or higher settlement range 
whereas the majority of cases without medical evidence resolved in the Low range. 
However, a quarter of these cases without medical evidence still resolved for amounts 
ranging from Medium to Very High, suggestive of the way respondents may interpret 
liability and potential loss in accordance with community standards in case law 
despite evidence;

f.	 Beyond financial settlements, over half of all cases resulted in additional benefits 
being non-economic outcomes with an apology being the most sought outcome in 
this category;

g.	 Reporting discrimination carries risk with over half of employment cases including 
victimisation in their claims with those who have experienced disability and racial 
discrimination most affected; and

h.	 Since 2022/2023, NDA terms appear to be more varied, with confidentiality moving 
away from strict terms to more varied ones which allow for victim-survivors to speak 
to friends, family and doctors, as well as having time capped confidentiality terms or 
no terms at all. However, 90% of cases still included non-disparagement terms which 
requires further reform to achieve the outcomes sought with broader carve-outs and 
varied confidentiality terms.

79.	While not conclusive, this pilot study confirms that cases can settle in the Medium, 
High and Very High ranges out-of-court even in circumstances where both parties are 
conceding liabilities and agreeing to resolve based on a compromise. It is to be expected 
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that a range of outcomes are reached at this stage and it is not surprising 35.7% of cases 
resolved in the Low bracket. However, what is important is the higher ranges being 
reached and the midpoint average of $26,000 of employment settlements and the 
midpoint average of $24,000 across all areas of public life being higher than the average 
ranges accepted at court in the early 2000s and even up until 2014.

80.	There is no previous research of this kind to compare these findings with. However, this 
research shows that Medium range settlement figures and higher are routinely reached at 
conciliation stage of anti-discrimination body/FWC and suggests risk and liability of alleged 
unlawful behaviour is being genuinely considered prior to court proceedings being filed, 
where the risk of liability and costs materialise.

81.	 These preliminary findings may be obvious to lawyers and conciliators who work in 
this area, however, to the broader public, there is no visibility over these outcomes. 
Given the individual enforcement of anti-discrimination law and the power of lawyers 
and conciliators in out-of-court settlements, there is an education piece available for 
individuals to become more empowered with the ways they resolve their claims. This work 
aims to begin a more collective understanding of anti-discrimination law prior to final 
court determinations.

82.	Critically, this work shows that tracking out-of-court settlement trends is viable and 
invites the possibility for larger scale research to be undertaken to reach more conclusive 
findings. Following major legal reforms, costs protections in federal laws, the frequency 
of discrimination cases being handed down at court and the expanded jurisdiction of the 
FW Act, there has never been a better time to study out-of-court conciliation practices. 
Broader research could compare the different legal jurisdictions across Australia to reach 
more definitive findings of trends in anti-discrimination law with the goal of creating 
more collective understanding of what is ultimately an individual, self-regulated process 
between applicant and respondent.
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