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The Law and Justice Foundation of NSW (the Foundation) is an independent statutory 

body established to contribute to the development of a fair and equitable justice system 

that addresses the legal needs of the NSW community. We advance access to justice by 

building an evidence base that supports policy and strategy, with a research focus on 

legal need, public legal assistance delivery, and justice system outcomes.  

We appreciate the opportunity to provide this submission, to support evidence-based 

justice interventions. The following submission predominantly reports on literature 

related to experiences of mental illness or psychosocial disability. This has been the focus 

of our recent research as we have systematically reviewed evidence on access to justice 

issues experienced by people with disability, including people living with ongoing mental 

illness.1, 2 An important theme that emerged from the evidence is the potential for 

interactions with police to either facilitate or impede access to justice for people with 

disability and, specifically, people experiencing disabling mental illnesses. 

In this submission, we offer a summary of key findings from our analysis of recent 

literature, to support an evidence-based approach to reforms relating to police responses 

to mental health-related interactions. While this submission draws on a range of evidence 

and perspectives, we recognise that people’s mental health experiences are incredibly 

diverse and not all people who experience mental problems identify as having a mental 

illness or disability. We also recognise the many strengths of people with disability and 

people with mental illness, as self-advocates, and advocates for systemic change.3, 4 To 

that end, reforms must be built on principles of respect for, and valuing of, the insights 

and experiences of people who experience mental health issues.  

 

Justice inequalities  

People with disability, including those with mental illness, experience disproportionately 

high rates of interaction with the justice system5, and may face more complex legal 

problems and limited access to assistance for legal problems compared to people 

without disability. Findings from the 2012 Legal Australia-Wide (LAW) Survey indicated 
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that people with a long-term illness or disability were more than twice as likely as others 

to report one or more legal problem.6 The Victoria Law Foundation’s Public 

Understanding of Law Survey (PULS) similarly found that people experiencing mental 

distress or long-term ill health or disability reported higher prevalence across nearly all 

problem types.7 Illness, disability and mental distress are also strongly related to problem 

duration, with problems lasting longer for those reporting a long-term illness or disability 

and particularly those reporting severe mental distress.7 While people with disability were 

found to be more likely to take action and seek advice for their legal problems, they were 

less likely to achieve legal resolution and reported lower levels of finalisation.8  

Further, people with disability are more likely to be victims of violent crime and domestic 

violence-related crime than the general population.9 For example, 64% of people with 

disability reported experiencing physical violence, sexual violence, intimate partner 

violence, emotional abuse and/or stalking since the age of 15 compared to 45% of people 

without disability.10 Moreover, people with disability have an increased risk of being a 

victim of property crime compared to people without disability.9  

In terms of offending, people with disability are about three times as likely to have 

committed violent and property offences, compared to the general population.9 It has 

been noted that the crimes committed by people with disability tend to be  poverty-

related offences such as stealing food; breaches of violence protection/intervention orders 

and other court orders often associated with not understanding the nature and 

conditions of the orders; possession of an illicit substance; and assaults of police or 

medical personnel during a mental health crisis.11  People with disability may be more 

easily blamed by co-offenders or be susceptible to being exploited by others as an 

accomplice in a criminal act, contributing to these rates of offending.12 

Thus, people with disability come into contact with the police, and with the justice system 

more broadly, at high rates as both victims of crime and alleged offenders, and they are 

also incarcerated at disproportionate rates.9, 12, 13 Police contact is far more likely to occur 

for particular groups of people with disability including: criminalised people with 

cognitive disability (including those with  intellectual disability, acquired brain injury, 

autism spectrum disorders and fetal alcohol spectrum disorders); criminalised Aboriginal 

and Torres Strait Islander people with cognitive disability; women with cognitive disability 

who are subject to violence; and people with co-occurring cognitive disability, mental 

health problems and other disabilities such as hearing impairment.11 This speaks to 

entrenched and structural discrimination within the justice system5 that can exacerbate 

disadvantage for people already socially, economically, culturally and politically 

marginalised. 
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The importance of police interactions 

As 'gatekeepers' to justice, and often people's first point of contact with the justice 

system, police can either inhibit or enable access to justice. Police play a significant role in 

responding to people with mental illness. This can include assessing when a person is 

considered to need detaining for their own safety or the safety of others, when they are 

arrested for misdemeanours, or when they need to be connected to mental health 

services.14-16 When exercised appropriately, these functions can facilitate access to health 

and support services, and reduce unnecessary justice system involvement. However, 

these interactions have been found to be negatively experienced by many people with 

mental illness, amplifying distress and fear and, at times hindering their access to 

justice.15, 17, 18 Negative interactions and inadequate police responses to disability-related 

behaviours can escalate into ongoing contact with the criminal justice system.19 

People with disability, including people living with mental illnesses, face a range of 

barriers to accessing justice during their interactions with police, particularly during 

mental health crisis responses. Peer-reviewed literature consistently demonstrates that 

police are the default first-responders in mental health crises in most jurisdictions, and 

that this routinely results in the criminalisation of individuals with complex needs.19, 20 A 

rapid review of 62 international studies (including 11 Australian studies) found that people 

experiencing mental health crises frequently reported feeling stigmatised and 

criminalised following interactions with police, and that this outcome persisted even in 

jurisdictions where police received dedicated crisis intervention training.20 This feeling of 

being criminalised is heightened when police respond to people's mental health crises 

using hostile and heavy-handed police tactics.15-17  

People experiencing mental distress and/or with conditions such as psychiatric illness, 

cognitive disability, neurodevelopmental conditions, acquired or traumatic brain injury, 

trauma histories, and substance dependence, may face particular scrutiny by police and 

become criminalised due to a lack of understanding of their conditions.21, 22 For example, 

people with acquired brain injury have reported being accused of being drunk or 

aggressive in public, and consequently targeted by police for behaviours that are inherent 

to their conditions.23, 24 Young people with complex support needs, including disability 

and/or mental illness, may come to police attention for disability-related behaviours, and 

because their exclusion from school and other services can lead them to spend more 

time in public spaces.19, 25 In this way, the distinctions between mental illnesses and 

various forms of cognitive impairments are significant, in terms of the supports and 

interventions that will be most effective.5 A lack of expert understanding of the nuances 

and differences in the many types and experiences of illness and disability can mean that 

police interventions may be inappropriate, unsafe and unjust. 
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Research examining NSW Police Force policy documents has found that while the Force 

has developed policy frameworks for engaging with persons experiencing mental illness, 

those documents contain insufficient procedural detail to effectively guide officer 

discretion at the point of contact.26 The gap between policy aspiration and operational 

practice identified in that analysis represents a significant systemic risk. For example, 

individuals with disability may be particularly vulnerable during police interviews, as 

physical, intellectual or psychosocial disability can impair a person's ability to understand 

and exercise their legal rights.27 Without due consideration of a person's fitness for 

interview, and without appropriate standardised definitions of fitness for interview, there 

is a risk of obtaining evidence that is inadmissible, inaccurate, unfairly disadvantageous or 

incriminating to an individual.27 Police must respect the rights of persons being 

interviewed and demonstrate ‘best practice’ policing of vulnerable persons.27  

 

Opportunities for police interactions to improve access to justice for people 

experiencing mental health issues 

Police play a powerful and frequent role in supporting access to justice for people 

experiencing mental health issues. While the evidence highlights a range of challenges, it 

also points to opportunities to strengthen policing practices in ways that facilitate safety 

and fairness.    

In designing and implementing the types of strategies described below, there needs to 

be a balance between recognising the support needs of people experiencing mental 

illness, and ensuring autonomy and self-determination. People may not always be able or 

willing to disclose their illness and/or disability. This may be because people do not think 

to identify illness within a moment of crisis, do not identify themselves using the 

language of illness or disability, or have experienced harm and discrimination that make 

them reluctant to disclose.23 Skills, tools and procedures that support person-centred 

strategies for engaging with people without assumptions about their identity or capacity 

are required.  

To that end, the expertise of people with lived experience of disability and mental illness is 

important to the design and implementation of policies and frameworks that offer a 

nuanced understanding of complex needs.28 People with disability have been leaders in 

advocating for systemic change and, people’s capacity for self-advocacy – speaking up 

and defending their own rights – needs to be valued. Without consultation and co-design, 

people with disability can encounter confusing and intimidating justice systems that 

undermine their autonomy and can further victimise them.11, 28 Concurrently, there 

remains an ongoing need for legal, advocacy and psychosocial support for people with 

disability to navigate health and human services, to support fairness and accessibility for 
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people who often experience structural and systemic discrimination.29, 30 In its internal 

review of responses to mental health incidents, the NSW Police recognised that 

consultation with mental health consumers and peers is important to informing person-

centred and collaborative intervention strategies.31 NSW has a range of resources in place 

to guide co-design and collaboration, including peer-led organisations such as Being 

Mental Health Consumers32 and the Mental Health Commission’s Lived Experience 

Framework.33  

Training for police officers has been posited as key to improving the appropriateness and 

safety of responses involving people experiencing mental distress. Training should build 

the capacity of police to recognise mental distress, mental illness and disability, and 

respond in ways that support the safety of the public, police officers, and the person 

experiencing mental distress. Effective strategies could include: more allocation of time to 

mental health response training; practical exercises such as scenario-based training; 

training led or conducted by mental health professionals; conversations with people with 

lived experience; and specialised training for different population groups or settings, such 

as policing in rural or remote areas.15, 16 Such training should be underpinned by 

procedural justice principles (that is, when police treat citizens with trust, respect, 

neutrality and allow citizens an opportunity to express their voice) and that provides them 

with the skills to recognise disability and impairment and to respond appropriately.15, 16, 19   

While training is an important part of the solution, particularly for police officers to 

develop effective communication skills in situations involving people with mental 

illnesses, it is not a substitute for interventions that include non-police mental health 

professionals.34 Evidence suggests that non-police responders are important for providing 

the type of care and expertise needed where there are interactions with people 

experiencing significant mental distress. This includes collaborative and inter-agency 

models, where multi-disciplinary response teams include police alongside health and/or 

social care professionals.34, 35 The NSW Police internal review of responses to mental health 

incidents in the community identified the need for collaboration between the NSW Police 

Force and NSW Health, according to principles of the ‘Right Care, Right Person’ model.31 

This is an important step towards interventions that are person-centred, trauma-informed 

and which maximise the use of specialist expertise most relevant to a particular person 

and situation. Such an approach is important in recognising mental illness, first and 

foremost, as a health issue. The National Justice Project advocates for alternatives to 

police as first responders in various situations, including those involving people with 

mental illness.36 Examples of alternative first responder approaches that are community-

driven and trauma-informed include First Nations-led community patrol and outreach 

programs, peer-led support, and emergency call diversion programs.36 Ultimately, 

collaborations and transitions between police and non-police services would remove the 

need for recourse to default management by police.25  
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Moreover, while legislative provisions and related protocols for assessing the mental 

health needs of people in police custody exist, resources to enact such assessments in a 

timely manner can sometimes be limited37, which is an issue throughout all parts of a 

person’s interactions with the justice system. Adequate resourcing to ensure early 

assessment is crucial. This requires investment in early intervention and improved access 

to mental health and cognitive assessment screening before, during and after contact 

with the justice system, particularly for young people.19 Diversionary options specifically 

oriented towards people with disability and mental illness could create genuine pathways 

out of the criminal justice system into services and support, at all points of interaction 

with the criminal justice system, but particularly at early police contact, thereby reducing 

ongoing contact with the criminal justice system.12, 25 Ultimately, safe, effective 

interventions with people experiencing mental distress require resources and processes 

that allow police, and others, to reliably and consistently identify situations where mental 

illness is a significant factor and specialist interventions are needed.  

 

Ways forward 

The Foundation welcomes this opportunity to share evidence and learnings about 

policing interactions for people with disability, particularly people living with mental 

illness. Police contact for this population is disproportionately high. Recent research has 

indicated that when police interactions are fair and just, people with disability have more 

positive perceptions of, and higher levels of trust in law enforcement, yet these 

interactions are inconsistent. The evidence points to some key strategies warranting 

investment including: training for police officers; multi-sector collaboration particularly 

across health, social support and justice sectors; early and adequate mental health 

assessments; and person-centred interventions that recognise and respect autonomy 

and self-determination while ensuring access to social, legal and personal supports. In 

addition to the types of evidence considered in this submission, the Foundation 

encourages further consultation with people with disability, their support networks and 

advocates to better understand the lived experiences of people with mental illness who 

have come into contact with the police.  

If you would like to discuss this submission further, please don’t hesitate to contact Dr 

Kate Davies, Research Director, at kdavies@lawfoundation.net.au.  
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