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Submission to Special Rapporteur on the rights of
Indigenous Peoples
To inform country visit to Australia

March 2026
Re: Legal assistance needs of Aboriginal and Torres Strait Islander peoples
Dear Special Rapporteur,

The Law and Justice Foundation of NSW (the Foundation) is an independent statutory body
established to contribute to the development of a fair and equitable justice system in New South
Wales that addresses the legal needs of the community, and improves access to justice for the
community, particularly people experiencing social and economic disadvantage. We advance
access to justice by building an evidence base that supports policy and strategy, with a research
focus on legal need, public legal assistance delivery, and justice system outcomes.

A core part of this work involves examining inequalities in access to justice. Aboriginal and Torres
Strait Islander peoples are disproportionately affected by such inequalities, reflecting the
continuing impacts of colonisation, intergenerational systemic trauma, and the operation of
justice systems that have historically been designed and delivered without meaningful
involvement of Aboriginal and Torres Strait Islander peoples.

The inequalities in justice outcomes for Aboriginal and Torres Strait Islander peoples are clearly
evidenced in statistics such as imprisonment rates, where 36% of adult prisoners identify as
Aboriginal and/or Torres Strait Islander, yet only 3% of the general population identifies as
Aboriginal and/or Torres Strait Islander.’ ‘Tough on crime’ measures that have been introduced
(and in some cases ‘re-introduced’) to parts of Australia in recent years have had disproportionate
impacts on justice outcomes for Aboriginal and Torres Strait Islander peoples. These reforms are
not based on the best available evidence and risk perpetuating harm and inequalities. Examples
include:

e Reforms to bail laws: In 2024 reforms to the NSW Bail Act were introduced to restrict
access to bail, including for young people accused of repeat car theft, and break and enter
offences. Tightening of access to bail has increased the numbers of people in remand
across child and adult populations, with even higher increases evident for Aboriginal and
Torres Strait Islander prisoners.?

e The age of criminal responsibility: Despite promising commitments from state and
territory governments to increase the age of criminal responsibility from 10 up to 12 or 14
years, progress has stalled and even reversed in some jurisdictions. For example, in 2024
the Northern Territory government lowered the age of criminal responsibility back to 10
years, after increasing it to 12 years in 2023.3

! Australian Institute of Health and Welfare. (2025) Adults in prison. Australian Government

2 Butler K and Davies K. (2025) Evidence-based policy and law making: Bail reform in New South Wales. Law and Justice
Foundation of NSW. Available at https://lawfoundation.net.au/wp-content/uploads/2025/08/Evidence-Based-Policy-
and-Law-Making_Bail-Reform-1.pdf

3 Australian Institute of Health and Welfare. (2025) Youth detention population in Australia 2025. Australian Government
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While there is a growing (although still insufficient) body of evidence in relation to criminal
justice experiences of Aboriginal and Torres Strait Islander peoples, little is known about civil and
administrative legal needs, and the kinds of legal problems most commmonly experienced by
Aboriginal and Torres Strait Islander peoples. In 2026, the Law and Justice Foundation of NSW
will undertake a national legal needs survey titled the ‘Legal needs Australia Wide (LAW+)
Survey'. The LAW+ Survey will include a representative sample of Aboriginal respondents, to
understand prevalence of different types of legal problems and the ways that people seek to
address legal problems. This is the first national legal needs survey since our Legal Australia Wide
(LAW) Survey was conducted in 2008. Findings from the LAW Survey indicated that Aboriginal
and Torres Strait Islander peoples have an increased prevalence of multiple legal problems -
particularly problems of a substantial nature; and high prevalence of government, health and
rights-related legal problems.*

The Foundation has also developed the Need for Legal Assistance Services (NLAS) indicators:
proxy measures of those people who are most likely to need, and be eligible for, legal assistance
services if they experience a legal problem.> NLAS(Aboriginal and Torres Strait Islander peoples)
specifically considers the potential demand for legal assistance of Aboriginal and Torres Strait
Islander people geographically across Australia.® Key findings from NLAS(Aboriginal and Torres
Strait Islander peoples) suggest that more than three quarters of Aboriginal and Torres Strait
Islander peoples aged 10 and over would need legal assistance services if they experienced a
legal problem. We draw your attention to our paper NLAS(Aboriginal Torres Strait Islander
peoples) (2024) which provides further detail and a summary of key findings regarding the legal
needs of Aboriginal and Torres Strait Islander peoples across several studies. The Foundation also
highlights the importance of considering factors such as the challenges associated with the
provision of services in remote and very remote areas; language barriers experienced by
Aboriginal and Torres Strait Islander peoples; and the need for culturally safe and trauma-
informed service provision when assessing legal need.

The Foundation's paper on Aboriginal and Torres Strait Islander Families in Australian Coroner’s
Courts (2021) incorporates a jurisdictional environmental scan of coronial practices, policies and
strategies employed in Australia, alongside a literature scan summarising research on the
involvement of Indigenous people in coronial systems in Australia and abroad. It aims to help
identify where services could be developed or improved to better serve the families of Aboriginal
and Torres Strait Islander people when engaged with the coronial system in Australia.

We also draw your attention to the Foundation’s Natural disaster-related legal need in Australia:
State of the evidence report (2024), noting your potential interest in the impacts of disaster
response. The report highlights that Aboriginal and Torres Strait Islander people have unique
legal needs in all phases of the disaster cycle. Limited available data suggests that current
systems may not adequately support the involvement and leadership of Aboriginal and Torres
Strait Islander people in disaster preparation. Key challenges include increased likelihood of

“Wei Z, McDonald H M, Coumarelos C. (2015). Indigenous people, multiple disadvantage and response to legal problems.
Law and Justice Foundation of NSW. Available at https://lawfoundation.net.au/wp-
content/uploads/2023/11/48UJ_Indigenous-people-multiple-disadvantage-and-response-to-legal-problems_Aug-
15.pdf

5 Law and Justice Foundation of NSW. (2024) Need for Legal Assistance Services (NLAS) Dashboard. Available at
https://lawfoundation.net.au/nlas-indicators-and-dashboard/

 Bellerose D and Mirrlees-Black C. (2024) NLAS(Aboriginal & Torres Strait Islander peoples). Law and Justice Foundation
of NSW. Available at https://lawfoundation.net.au/wp-content/uploads/2025/02/NLASAboriginal-and-Torres-Strait-
Islander-peoples_for-publication.pdf
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Aboriginal and Torres Strait Islander people living in disaster-affected areas; vulnerability to
repeated disasters due to deep ties to Country and limited ability to relocate so as to engage in
land buy-back or managed retreat; and misalignment of recovery funds, which often overlook
Indigenous interests in land.” &

While the disparities are stark, the strength and wisdom of Aboriginal and Torres Strait Islander
peoples and cultures must be recognised as key to protection, healing, reform and justice. We
acknowledge the critical role of the legal assistance sector, particularly Aboriginal-led
organisations, in facilitating access to justice within this context. Aboriginal and Torres Strait
Islander Legal Services, and Family Violence Prevention Legal Services have been leaders in
advocating for and providing legal services that recognise culture as a strength, are community
controlled, and directly address systemic injustices.? Community Legal Centres and Legal Aid
Commissions have developed specialised programs to support access to justice for Aboriginal
and Torres Strait Islander peoples, and introduced practice guidance and professional
development mechanisms to embed cultural safety. Aboriginal communities and organisations,
such as Justice Reinvest NSW have been innovators and leaders in designing, delivering and
advocating for justice reinvestment models. Justice reinvestment reforms prioritise evidence-
based, commmunity-led, multi-sector, preventative and diversionary justice interventions, that
retain data sovereignty for Aboriginal and Torres Strait Islander peoples.

We welcome your upcoming country visit to Australia, with its focus on the rights of Indigenous
Peoples. Considering the evidence and issues outlined above, we encourage further exploration
of:

e Opportunities for greater meaningful participation by Aboriginal and Torres Strait Islander
peoples in the design and delivery of legal and justice systems;

e Measures to reduce the numbers of Aboriginal and Torres Strait Islander children and
adults in the criminal justice system, particularly in detention;

e The impacts of non-evidence-based reforms such as those related to bail and the age of
criminal responsibility on education, employment, wellbeing and justice outcomes;

e The strengths and benefits of specialist courts and processes such as Koori courts, circle
sentencing and Aboriginal lists, identifying opportunities for further improvement,
alongside effective early intervention and therapeutic models;

e Civiland administrative legal needs, which exacerbate day-to-day stressors, can have
substantial financial, health, cultural and familial impacts and, when unaddressed, may
escalate into criminal justice issues;

e Mechanisms to improve accessibility for Aboriginal and Torres Strait Islander people living
in rural, remote and very remote areas, and for those with language barriers;

e Opportunities to embed cultural safety throughout Australia’s justice systems and courts;
and

e Mechanisms to strengthen culturally responsive approaches to disaster management
and recovery for Aboriginal and Torres Strait Islander peoples.

7 Savage S, Perkins J, Brice M, Wadling B, McCabe L. (2025). Walking alongside, building resilience: The First Nations
Recovery Group. Australian Journal of Emergency Management 40(2): 99-105

8 Williamson B, Markham F, Weir J K. (2020) Aboriginal peoples and the response to the 2019-2020bushfires. Centre for
Aboriginal Economic Policy Research, Australian National University

9 Further information is available at National Aboriginal and Torres Strait Islander Legal Services
https://www.natsils.org.au/; and First Nations Advocates Against Family Violence https://fnaafv.org.au/
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Should you require any further detail or information, please do not hesitate to contact us at
onguy@lawfoundation.net.au.

Yours sincerely,

(A

Olivia Nguy
Director

On behalf of the Law and Justice Foundation of NSW
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