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SUMMARY

Despite longstanding efforts to expand public legal aid, most people who need legal
assistance are unable to access it. Some say that artificial intelligence can help—that
autonomous legal applications powered by large language models are an inexpensive means
of disseminating legal information, generating documents, and providing guidance. Yet tools
designed to solve legal problems can also create new ones.

This report sets out to clarify how old legal frameworks apply to new legal technologies and
explain how legal innovators can stay on the right side of the law. The main types of “legal
innovators” in mind are:

1. legal aid providers — entities that are qualified to practice law and are seeking to augment
their core advisory services by gratuitously facilitating access to autonomous legal
applications; and

2. legal software companies — entities that are not qualified to practice law and are
intending to disrupt the legal service market by offering consumers an alternative to
traditional legal services.
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Three main findings emerge. First, legal software companies are at risk of contravening
unqualified legal practice rules, particularly if their products mimic legal practitioners. Rather
than offering consumer-facing products, they should license their software to legal aid
providers that are authorised to practice law and better placed to supervise the delivery of
automated legal services.

Second, although Australian courts have not yet determined how the law of negligence
applies to autonomous legal applications, the law likely imposes a duty on legal innovators to
take reasonable care to prevent foreseeable harm to users of applications. To discharge such
duties, legal innovators should rigorously test applications before deploying them, provide
warnings and disclosures about the strengths and weaknesses of the technology, and ensure
that the technology is not applied to problems it is poorly suited to solving.

Third, legal software companies that offer services directly to end users are subject to
statutory duties to refrain from making false or misleading representations about their
services. Although these obligations may not extend to legal aid providers that offer services
gratuitously, these providers should still regard these obligations as a model for responsible
and ethical communication about the capabilities of applications.

A thread running through this report is that legal innovators can see legal obligations in
“minimalist” or “maximalist” terms. Minimalists do the bare minimum to discharge legal
duties unambiguously created by the law. Maximalists are prepared to go further, striving to
achieve compliance with the “spirit” (or foundational principles) of the law while specific legal
obligations are still crystallising. The report advocates for a maximalist outlook in the interest
of responsible legal innovation.
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Autonomous legal applications and access to justice:
Liability considerations for legal innovators

1 INTRODUCTION

It is difficult to imagine a society in which everyone who needs legal assistance can access

it. The World Justice Project estimates that “5.1 billion people — two-thirds of the world's
population — lack meaningful access to justice”.! Australia contributes to this statistic: report
after report has confirmed that the state’s legal aid providers cannot meet demand. 2

What would it take for everyone to have access to justice? Some scholars and innovators
believe that part of the answer involves a family of technologies known as “autonomous

legal applications”: software systems that can perform tasks traditionally undertaken by legal
professionals. They may not be able to “represent” clients, but they can help users understand
their rights, prepare legal documents, and navigate legal processes. Consider, for example,
“Australian Migration Lawyer”, a freely available chatbot designed to guide users through
Australian immigration law problems. It can answer questions about visa eligibility and
application procedures without the involvement of a lawyer. Autonomous legal applications
can also be used to generate legal content on tenancy disputes, family custody issues,
consumer complaints, debt recovery, and other areas in which community members routinely
face legal problems but struggle to obtain professional assistance.

The promise of autonomous legal applications has received a lot of attention recently3.
However, legal innovators need more guidance on two questions:

1. What does the law expect of them?
2. What kinds of steps could they take to ensure compliance with the law?

This report sets out to fill that gap. It is intended to guide anyone trying to steward responsible
legal innovation in Australia, but focuses on:

1. legal aid providers — entities that are qualified to practice law and are seeking to augment
their core advisory services by gratuitously facilitating access to autonomous legal
applications; and

2. legal software companies — entities that are not qualified to practice law and are
intending to disrupt the legal service market by offering consumers an alternative to
traditional legal services.

1 See Grasping the Justice Gap, WORLD JUSTICE PROJECT, https://worldjusticeproject.org/our-work/publications/
working-papers/grasping-justice-gap (last visited Jun. 24, 2025).

2 See Ange Lavoipierre, RLC in the Media: Community Legal Centres Turning Away 150,000 People a Year, Figures
Suggest, as Funding Cuts Loom; Community Legal Centres Anticipate Significant, Long-Term Increases in Demand
for Key Services Due to COVID-19 Crisis, https://www.clcnsw.org.au/community-legal-centres-anticipate-significant-
long-term-increases-demand-key-services-due-covid-19; Will Cesta, Large Language Models and Commmunity Legal
Centres: Could Chatbots Help Reduce Australia’s Justice Gap?, ALT. L.J. (Aug. 2024).

3 See, for example, RICHARD SUSSKIND, TOMORROW'S LAWYERS: AN INTRODUCTION TO YOUR FUTURE (Oxford
University Press 3d ed. Jan. 2023); Marc Queudot et al., Improving Access to Justice with Legal Chatbots, 3 STATS 356
(Jan. 2020).
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The report examines how three bodies of law apply to the development and deployment
of the technology: the law of unqualified legal practice, the law of negligence, and the
law of misleading and deceptive conduct. It outlines the essential features of each body
of law, discusses judicial and academic guidance on how they apply to autonomous legal
applications, and offers a tentative conclusion on the state of the law. It finds that:

1. Entities that are not authorised to practice law but develop and deploy autonomous legal
applications are at risk of engaging in unqualified legal practice, exposing themselves to
pecuniary penalties and imprisonment.

2. There is a strong legal basis for applying foundational principles of negligence to the
careless development and deployment of autonomous legal applications. However,
“garden variety"” hallucinations — instances in which applications generate erroneous
conclusions — will not establish negligence.

3. Statutory provisions prohibiting misleading and deceptive conduct are engaged when
autonomous legal applications are licensed for a fee, but not when they are provided
gratuitously. This means that onerous legal duties to refrain from misleading and
deceptive conduct will not apply to systems developed and deployed by non-profit entities
(such as community legal centres, public libraries, and government departments).

With these findings in mind, the report also considers what legal innovators — particularly
legal aid providers and legal software companies — must do to discharge their legal
obligations. There are two ways of approaching the question. On a “minimalist” view of legal
obligation, legal innovators must look only to the explicit terms and past interpretations of the
law and comply with clearly articulated legal duties. On a “maximalist” view of legal obligation,
legal innovators should also take steps to achieve compliance with the “spirit” (or foundational
principles) of the law while specific legal obligations are still crystallising. Within the second
paradigm, the report finds that:

1. Todischarge legal and ethical duties inherent in the law of unqualified legal practice,
only legal innovators who are authorised to practice law (for example, community legal
centres) should deploy technology that mimics legal practice. This ensures that protections
designed to benefit consumers of legal services — such as professional indemnity
insurance — are not being sidestepped.

2. Todischarge legal and ethical duties inherent in the law of negligence, legal
innovators should:
a. perform both ex ante and ex post system testing;
b. ensure that users are given clear warnings about the limits of the technology; and
c. ensure that the technology is not applied to problems it is poorly suited to solving.

These actions amount to the “due care” that the law of negligence arguably expects of
anyone involved in developing and deploying applications that mimic legal practitioners.

3. To avoid a breach of provisions concerning misleading and deceptive conduct, legal
innovators should refrain from overstating the capabilities of products that they are
licensing. Strictly speaking, these provisions are not engaged when software is provided
gratuitously. Even so, legal aid providers — such as community legal centres — should
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strive to ensure that users understand the strengths and weaknesses of autonomous legal
applications before deploying them.

The law of unqualified legal practice, negligence, and misleading representations seems
poised to play a significant role in regulating autonomous legal applications. It does not,
however, cover the field. Further research is needed on legal frameworks concerned with
the contractual exclusion of liability4, discrimination®, privacy®, and fit-for-purpose service
guarantees’.

2 BACKGROUND: THE FUNDAMENTALS OF AUTONOMOUS LEGAL
APPLICATIONS

2.1 WHAT ARE AUTONOMOUS LEGAL APPLICATIONS?

The term “autonomous legal applications” is used in this report to denote a family of digital
technologies that users seeking legal assistance can interact with in real time. They can be
developed in two main ways.

One approach is to translate legal rules into code and match these rules to user inputs (for
example, questions about a body of law) using an “inference engine.”® The benefit of systems
developed in this way is that they do not “hallucinate™ and can be explicitly programmed to
provide explanations for the conclusions they reach. However, they are problematic in other
respects. First, they run on “train tracks": they can only produce outputs that have expressly
been inputted into their knowledge base. Second, each time a branch of knowledge — such
as law — changes, they must be explicitly reprogrammed, making them difficult to maintain.
Third, the inference engines that match user inputs to rules are intolerant of imprecise or
ambiguous inputs.”®

4 See the Competition and Consumer Act of 2010 (Cth), Schedule 2 § 65, which limits the circumstances under which
liability can be excluded.

5 There is a growing literature on how automated software systems may infringe antidiscrimination law. See, for
example, Daniel Vale et al., Explainable Artificial Intelligence (XAl) Post-Hoc Explainability Methods: Risks and
Limitations in Non-Discrimination Law, 2 Al ETHICS 815 (Jan. 2022). Concerns raised in the literature may prove
relevant to the development and deployment of autonomous legal applications. For example, if such systems
systematically provide lower-quality assistance to certain racial, gender, linguistic, or disability groups, their use
could trigger liability under antidiscrimination statutes. Note that these risks are amplified when a system's
decision-making process is opaque or cannot be adequately explained to affected individuals or regulators.

6 Applications powered by large language models can create data protection vulnerabilities. See Badhan Chandra
Das et al., Security and Privacy Challenges of Large Language Models: A Survey, No. arXiv:2402.00888 (arXiv Nov.
2024). These may infringe privacy law (such as the Privacy Act of 1988 (Cth)).

7 See the Competition and Consumer Act of 2010 (Cth), Schedule 2 § 61, which provides that “If: (a) a person (the
supplier ) supplies, in trade or commmerce, services to a consumer; and (b) the consumer, expressly or by implication,
makes known to the supplier any particular purpose for which the services are being acquired by the consumer;
there is a guarantee that the services, and any product resulting from the services, will be reasonably fit for that
purpose”.

8 An inference engine is the part of a rule-based system that applies logical reasoning to a defined set of rules and
user-provided facts. In autonomous legal applications built on this model, developers encode legal norms — such
as statutory criteria or case law tests — into a structured format, often using “if-then” logic. The inference engine
processes user inputs (for example, facts about their legal situation) and matches them to relevant rules to produce
an outcome. For example, an application might determine a user’s eligibility for a visa, benefit, or protection order
by running their responses through a sequence of codified legal criteria. This approach mimics the step-by-step
reasoning of a legal expert, but it is limited to the knowledge and logic explicitly programmed into the system.

9 The term “hallucinate” is used to denote a problem whereby models generate inaccurate content.

10 For a detailed exploration of the promises and pitfalls of expert systems, see Robin Cowan, Expert Systems: Aspects
of and Limitations to the Codifiability of Knowledge, 30 RES. POL'Y 1355 (North-Holland Jan. 2001).
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Cognisant of these limitations, researchers have developed a fundamentally different approach
to getting computers to autonomously generate legal content. Rather than pre-defining the
rules of a system, they develop algorithms capable of inferring the rules — encoded as statistical
patterns — from large datasets. This process is described as “machine learning”. A subset of
machine learning known as “deep learning” is adept at finding patterns in text and is at the
centre of conversations about how legal technology is straining legal profession regulation.

Using deep learning, developers can build “foundation models”: versatile software components
that can be incorporated into a range of applications. Foundation models like GPT-40 are now
being used to power a range of legal applications, including IVO (a contract review tool)" and
CoCounsel (a legal research tool owned by Thomson Reuters).”? These models can be integrated
with an interface that enables users to “prompt” (provide information to) a system, giving it
objectives and causing it to behave in a particular way.®

Applications developed in this way can now serve as “a thought assistant for discovery and
understanding”,* “a creative assistant for generating ideas and content”,® and “a personal
assistant for planning and action”.’® Indeed, they do not merely help users accomplish technical
tasks (like identifying long-forgotten precedents) but generate text resembling advice a lawyer
authored.

This report focuses on autonomous legal applications developed using the second approach.
2.2 WHAT CAN AUTONOMOUS LEGAL APPLICATIONS DO?

Autonomous legal applications developed through machine learning can review contracts,”
summarise and compare legal documents,'® classify legal problems at the intake stage,”

and speed up legal research.?° However, the use case of greater interest in this project is
autonomously engaging with users and generating legal content. Consider, for example,
Australian Migration Lawyer, an application based on Open Al's GPT-4 that generates legal
content on migration law problems? (though concerns have been raised about its accuracy).?
Another example is DoNotPay, which set out to create “the world's first robot lawyer"? and
enable consumers to bypass traditional legal services. Yet another is Ailira, a “prototype Al to
assist victims of domestic violence”.?

11 See, for example, The Leader in Al Contract Review, IVO, https://www.ivo.ai/ (last visited Feb. 23, 2025).

12 See, for example, Casetext - CoCounsel, https://casetext.com/ (last visited Feb. 23, 2025).

13 Discussed in lason Gabriel et al., The Ethics of Advanced Al Assistants 21 (2024).

14 Id. at 28.

15 Id. at 29.

16 Id.

17 See, for example, The Leader in Al Contract Review, supra note 11.

18 See, for example, Legal Robot, https://legalrobot.com/ (last visited May 27, 2025).

19 See, for example, Bringing Al to the Legal Help Ecosystem with a Free Licence for NFPs, JUSTICE CONNECT, https://
justiceconnect.org.au/fairmatters/bringing-ai-to-the-legal-help-ecosystem-with-a-free/ (last visited May 1, 2025).

20 See, for example, Michael Pelly, Allens Didn't Trust ChatGPT, so It Built Airlie, https://www.afr.com/companies/
professional-services/allens-didn-t-trust-chatgpt-so-it-built-airlie-20230816-p5dwwv (last visited Apr. 12, 2025).

21 See Australian Immigration Lawyer, https://chatgpt.com/g/g-x2WhA4Qud-australian-immigration-lawyer (last visited
Jun. 24, 2025).

22 See Cam Wilson, People Are Using Error-Prone Al Chatbots to Help Them Migrate to Australia, CRIKEY, https://Awww.
crikey.com.au/2024/02/28/ai-chatbots-migration-information-incorrect/ (last visited Jun. 19, 2025).

23 See Complaint, Faridian v. DoNotPay, Inc., No. CGC-23-604987 (Cal. Super. Ct. Mar. 3, 2023), https://www.classaction.
org/news/worlds-first-robot-lawyer-donotpay-cannot-legally-practice-law-in-california-class-action-says (last visited
Jul. 10, 2025).

24 See Ailira - Domestic Violence Assistant Beta Testing Now Open, CARTLAND LAW, https://cartlandlaw.com/ailira-
domestic-violence-assistant-beta-testing-now-open/ (last visited Jul. 10, 2025).
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2.3 WHAT IS DRIVING THE DEVELOPMENT OF AUTONOMOUS LEGAL APPLICATIONS?

The development of autonomous legal applications described has been driven by — and will
continue to be driven by — numerous overlapping interests and goals. The first is a shared
commitment to closing the global justice gap. In the late nineteenth century, Justice James
Matthews remarked that “justice is open to all—like the Ritz Hotel”.?* This sentiment has not
merely stood the test of time but grown an empirical foundation.? It has also inspired efforts to
use technology as a solution.?

The second driver is commercial incentives to deliver legal services more efficiently.? Numerous
global law firms have created legal technology divisions and even built in-house digital tools
(including Australian law firm Allens).?? Whether or not technology can deliver on the promise of
doing “more for less”, the perception that it can is driving the development of the foundational
technologies used to build increasingly capable autonomous legal applications.

This report now turns to what Australian law has to say about how autonomous legal applications
should be developed and deployed—and what legal innovators should do to stay on the right side
of the law.

3 THE LAW OF UNQUALIFIED LEGAL PRACTICE
31  ESSENTIAL FEATURES OF THE LAW OF UNQUALIFIED LEGAL PRACTICE

Not everyone is permitted to practice law. The justification for legally prohibiting “unqualified
legal practice” is that low-quality legal services can cause harm, and that such harm can be
avoided by ensuring that legal services are exclusively delivered by a class of persons who hold
academic credentials, carry professional indemnity insurance, bear personal civil liability for
certain actions, and submit to a set of “professional norms".

This logic applies to professions more generally: in the interest of safety, only a dentist may
extract teeth, only a doctor may prescribe certain medications, and only a licensed auditor may
sign off on financial statements of a public company; and all members of these professions must
submit to rigorous training and legal obligations.®® To deter non-professionals from engaging in
professional work without authorisation, these rules are backed up by legal threats: pecuniary
penalties, imprisonment, or both.

In the field of law, this arrangement is set up by a national scheme, enacted by participating
states, known as the Legal Profession Uniform Law. It provides that “[a]n entity must not engage
in legal practice in this jurisdiction, unless it is a qualified entity”.® The maximum penalty for a
violation is 250 penalty units, 2 years' imprisonment, or both.32 Further, any pecuniary benefit

25 Justice, OXFORD REFERENCE, https://www.oxfordreference.com/display/10.1093/acref/9780191826719.001.0001/g-oro-
ed4-00006117 (last visited Jul. 1, 2025)

26 See Grasping the Justice Gap, supra note 1.

27 Discussed in Ed Walters, Re-Regulating UPL in an Age of Al, 8 GEO. J. TECH. L. 316 (2024); Joseph J. Avery et al.,
ChatGPT, ESQ: Recasting Unauthorized Practice of Law in the Era of Generative Al, 26 YALE J.L. & TECH. 64 (2023).

28 Discussed in SUSSKIND, supra note 3.

29 Discussed in Pelly, supra note 20.

30 Discussed in RICHARD E. SUSSKIND & DANIEL SUSSKIND, THE FUTURE OF THE PROFESSIONS: HOW TECHNOLOGY
WILL TRANSFORM THE WORK OF HUMAN EXPERTS (Oxford University Press 2d ed. 2022).

31 Legal Profession Uniform Law of 2014 (NSW) § 10(1).

32 Id.
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derived from engaging in unqualified legal practice may be recovered as a debt owed by the
payee,* creating a further disincentive to commit the offense.

The conceptual centrepiece of this scheme is “legal practice”, defined as “[to] practise law or
provide legal services”.3* “Legal services” are defined — vaguely and circularly — as “work done,
or business transacted, in the ordinary course of legal practice”.?* The concept of a “qualified
entity” is defined more clearly, encompassing Australian legal practitioners, Australian law
practices, Australian-registered foreign lawyers, and unregistered foreign lawyers exclusively
practicing foreign law.3¢ Still, the ambiguity of the scheme’s central concept (“legal practice”)
makes the law very difficult to understand and apply.

Given this ambiguity, courts have been called upon to clarify when a person has engaged in
unqualified legal practice. The rule of thumb in Australia, the United States, and the United
Kingdom is that anyone may provide legal information, but only a lawyer may provide legal
advice and representation.’” While this dichotomy is a useful heuristic, it does not resolve all
legal problems. Consider, for example, a tenant helpline run by a volunteer paralegal. Imagine
that one afternoon, a tenant contacts the centre after receiving a termination letter from their
landlord. The tenant says: “My landlord said | didn't pay rent and evicted me, but | withheld the
money because there was no heat. Is the eviction notice valid?” The volunteer replies: “I'm not
a lawyer, but most people in your situation succeed”. Has the volunteer crossed the line?

One person might argue that the volunteer merely described a tendency of other clients,
which constitutes “information”. Another might argue that by characterising the specific
situation of the help-seeker and implicitly drawing analogies between a novel situation and
historical cases to guide future actions, the volunteer has “advised” and therefore engaged in
legal practice. The line is not so easy to draw.

The line is even more difficult to draw when autonomous legal applications enter the
equation. While it is clear that a software system cannot itself be liable for an offense —
software systems do not have legal personality, so cannot be sued — it is often unclear
whether a person who could be held liable for the behaviour of the system has engaged

in unqualified legal practice by developing or deploying the technology. Can a person
commit the offense by providing free access to a chatbot designed to mimic a lawyer? Or

is a more “direct” act — like making a verbal or written representation in person or over
email — required? When provisions governing unqualified legal practice were being drafted,
autonomous legal applications capable of “conversing” with users did not exist. Courts must
now fill the gap created by innovation.

33 1d.§10(2).

341d.§6.

35 Id. § 6. This definition is circular: legal practice means providing legal services, which is tantamount to legal practice.
It is therefore difficult to determine what “legal practice” really is. See Jane Knowler & Rachel Spencer, Unqualified
Persons and the Practice of Law, 16 FLINDERS LAW JOURNAL 203, 205 (2014) (pointing out the anomalies and
ambiguities of the area of law).

36 Legal Profession Uniform Law 2014 (NSW) § 6.

37 For a detailed exploration of the boundaries between these concepts, see John Greacen, Legal Information vs. Legal
Advice: A 25-Year Retrospective, 106 JUDIC. 48 (Jan. 2022).
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3.2 HOW COURTS HAVE APPLIED THIS LAW TO AUTONOMOUS LEGAL APPLICATIONS

Australian courts have not yet decided how the law of unqualified legal practice applies to
autonomous legal applications: most unqualified legal practice litigation in Australia involves
individuals impersonating lawyers,*® and litigation concerning autonomous legal applications
has not been brought. However, the picture is different in the United States.

A 2024 lawsuit brought in California illuminates the kinds of arguments that might be brought
in Australia. The plaintiff in Faridian v. DoNotPay complained that:

Defendant DoNotPay claims to be the “world’s first robot lawyer” that can help people
with a range of legal issues, from drafting powers of attorney, to creating divorce
settlement agreements, or filing suit in small claims court. Unfortunately for its customers,
DoNotPay is not actually a robot, a lawyer, nor a law firm. DoNotPay does not have a law
degree, is not barred in any jurisdiction, and is not supervised by any lawyer. DoNotPay is
merely a website with a repository of — unfortunately, substandard — legal documents
that at best fills in a legal adlib based on information input by customers. This is precisely
why the practice of law is regulated in every state in the nation. Individuals seeking

legal services most often do not fully understand the law or the implications of the legal
documents or processes that they are looking to DoNotPay for help with.*®

The complainant went on to point out that “[p]roviding legal services to the public, without
being a lawyer or even supervised by a lawyer is reckless and dangerous. And it has real

world consequences for the customers it hurts”.4° The case settled, which may reflect the
eagerness of DoNotPay to avoid a detrimental precedent. Even so, it provides guidance on how
complaints can be framed and examples of how users can be harmed.

In MillerKing v. DoNotPay, the plaintiff — a law practice — alleged that DoNotPay publicly
offers legal services without a law license, thus competing unfairly and engaging in
unqualified legal practice. However, in this case, the plaintiff failed to demonstrate a
“concrete legal injury” sufficient to establish standing (that is, the right to sue).

Even if the case had proceeded to trial and generated a clear holding about how the law of
unqualified legal practice applies to autonomous legal applications, it would have a limited
bearing on Australian law. For one thing, the statutory provisions differ slightly between
jurisdictions. For another, it is possible that Australian and United States legal systems, while
similar, will diverge on this issue. Yet the litigation is still instructive: it highlights the types of
factual scenarios that may trigger enforcement and the kinds of harms that plaintiffs are likely
to allege.

38 Consider, for example, the defendant in Legal Services Commissioner v. Walter, who encouraged ten “clients” to
bring litigation and then provided them with “advice, drafted correspondence, pleadings and submissions in the
proceedings”) despite lacking a legal practice certificate. See Walters, supra note 27.

39 Complaint, Faridian v. DoNotPay, Inc., No. CGC-23-604987 (Cal. Super. Ct. Mar. 3, 2023), https://www.classaction.org/
news/worlds-first-robot-lawyer-donotpay-cannot-legally-practice-law-in-california-class-action-says (last visited Jul.
10, 2025).

40 Id.

41 Discussed in In Case of “Real Lawyers Against A Robot Lawyer,” Federal Court Dismisses Law Firm’s Suit Against
DoNotPay for Unauthorized Law Practice | LawSites, https://www.lawnext.com/2023/11/in-case-of-real-lawyers-
against-a-robot-lawyer-federal-court-dismisses-law-firms-suit-against-donotpay-for-unauthorized-law-practice.html
(last visited Jul. 3, 2025).
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3.3 ACADEMIC GUIDANCE ON HOW THIS LAW APPLIES TO AUTONOMOUS LEGAL
APPLICATIONS

Australian legal scholarship is patchy, focusing on the identification of legal uncertainty
without proposing or anticipating solutions. Recent work by Bennett and colleagues, for
example, notes that the distinction between legal information and advice is being strained by
technology but does not propose a way forward:

The problem is apparent when we consider the development of technology-based and
technology enhanced document generation services, where there is a range of choices
enabling a degree of customisation and selection. At what point does the technological
assistance move from information to advice? ... the information/advice distinction has
been a key issue in the US, where new service providers like LegalZoom, Rocket Lawyer
and Access Legal have developed new and sophisticated infomediary business models.%?

The overwhelming majority of Australian scholarship on unqualified legal practice focuses on
the legality of human behaviour that does not involve technology, such as the continuation of
legal practice by individuals who have been “suspended from legal practice for a period”.

Further academic guidance can be drawn from the United States, which is both a site of legal
innovation and a jurisdiction in which the exclusive right of legal professionals to practice law
is jealously guarded. While foreign commentary — like foreign case law — does not directly
bear on Australian courts, United States academic analysis may serve as a persuasive source of
guidance, especially in novel areas where domestic authority is limited or unsettled.

The most notable scholarly contribution on how unqualified legal practice provisions apply
to artificial intelligence is an article by Thomas Spahn that asks: “Is your artificial intelligence
guilty of the unauthorized practice of law?"“ While the title implies that Spahn believes
that software systems have legal personality, he actually considers whether non-lawyers
who develop and operate artificial intelligence systems can be said to have practiced law via
a machine.

Spahn’s approach is to trace the development of unqualified legal practice litigation and
consider whether the development and deployment of autonomous legal applications
resembles earlier fact patterns involving less advanced legal technologies. Two key findings
emerge from his work. First, numerous state bar associations in the United States — including
Pennsylvania, Ohio, and Connecticut — have expressed the view that offering automated
document preparation technology constitutes unqualified legal practice.*> Second,
notwithstanding these views, innovators typically win when disputes are taken to courts:

lawyers often fight rearguard actions in attempts to prohibit laymen from using books,
software, etc. — contending that such non-human aids constitute the illegal unauthorized
practice of law by their creators. But lawyers ultimately lose each fight. It would be safe to
presume that the same outcome will occur with artificial intelligence.*®

42 Judith Bennett et al., Current State of Automated Legal Advice Tools. Networked Society Institute Working Paper 16
(University of Melbourne 2018).

43 Knowler & Spencer, supra note 35, at 204.

44 Thomas E. Spahn, Is Your Artificial Intelligence Guilty of the Unauthorized Practice of Law?, 24 RICH. J.L. & TECH. 1
(2018).

45 See Id. at 38-39. Note, however, that these technologies are less sophisticated than the “autonomous legal
applications” considered in this report.

46 |d. at 47.

JUSTICE IDEAS

n



The United States experience illuminates a phenomenon that may be replicated in Australia:
reluctance to create an overtly protectionist regulatory scheme that stifles innovation.
However, we should also appreciate that things might be different this time: the capabilities of
generative artificial intelligence raise new risks that courts may be less willing to tolerate.

3.4 ANTICIPATED LEGAL DEVELOPMENTS

Given the patchy domestic and international guidance outlined above, we cannot
authoritatively state how the law of unqualified legal practice applies to autonomous legal
applications. However, it is not too soon to chart potential developments.

It is arguable that Australian law prohibits unqualified entities from licensing autonomous
legal applications directly to end users, meaning that the applications must be deployed by a
qualified entity.

This position could be grounded in ACCC v. Murray, a decision of the Federal Court of Australia.
The defendant formed a will-making franchise business and licensed training materials to
franchisees. The franchisor intended that the franchisees would perform a service typically
performed by lawyers: to advise clients on the creation of wills. The Court found that the
business did not merely involve “the giving of abstract information as to legal rules” or
“handing over of documents or forms” (which would not have amounted to legal practice) but
the production of “a valid will appropriate to the individual circumstances of the customer”,
which constituted unqualified legal practice.?’ It is also stressed that “the advising of a
particular person in a particular situation and the production of a document which affects
legal rights and which is tailored to the particular needs of that person® is a quintessential
instance of legal practice.

It could be argued that an unqualified entity that creates autonomous legal applications is
analogous to an unqualified entity who creates businesses that train non-lawyers to mimic
lawyers: in both cases, the legal innovator is creating a means of solving legal problems that
lawyers typically advise on; and in both cases, the content ultimately produced is “tailored to
the particular needs of that person”. “° The difference is that one process uses human labour
and the other uses digital technology.

A further basis for liability is the interpretive principle that statutes should be construed in light
of their purpose. The purpose of prohibiting unqualified legal practice is to protect the public
from harm by ensuring that legal services are delivered by individuals with the requisite skills
and dispositions. Autonomous legal applications deployed by non-lawyers arguably undermine
this end. They provide legal content without the protections that regulation of the profession is
meant to ensure and ultimately put consumers of legal services at risk.

It is open to courts to conclude that unless an autonomous legal application is deployed by a
qualified entity that assumes responsibility for outputs (such as a community legal centre, as
distinct from a legal software company that is not a law practice), licensing that system directly
to users may contravene the prohibition on unqualified legal practice. However, developing
the technology and licensing it to a law practice — a “business-to-business” software service —

47 ACCC v Murray, No. 1252, slip op. at [94] (FCA 2002).
48 1d.
49 |d.
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is unlikely to violate the law. In the latter case, the use of the technology is merely a means by
which a qualified entity delivers legal services.

An available rebuttal is that “legal practice” involves direct human agency, and that the
behaviour of an autonomous software system should not be imputed to the entity that makes
it. Yet courts have long recognised that legal responsibility can arise even when harm or legal
effects are produced indirectly. As far back as the early 1800s, the English Court of Common
Pleas accepted that technological conduits may not break a chain of legal responsibility. Bird
v. Holbrook, for example, was about whether a person could be liable for injury caused by a
“spring gun” set in a garden even though they did not fire it, and the overwhelming answer
was “yes”*° Chief Justice Best concluded that “he who sets spring guns, without giving
notice, is guilty of an inhuman act, and that, if injurious consequences ensue, he is liable to
yield redress to the sufferer”. 5 Applied to the present case, we could argue that the chatbot
deployed is a technological medium through which a human being is acting.

While chatbots exhibit a higher degree of autonomy than spring guns, there is little that

is surprising or unforeseeable about the kinds of results they generate. Although specific
outputs may not be precisely foreseeable, it is foreseeable that they will produce responses
to legal queries that are indistinguishable from legal advice delivered by a human via email.
Seeking to sidestep legal responsibility based on autonomy belies the control human beings
have over the end product. By analogy, it would be absurd to suggest that Toyota is not
“manufacturing cars” simply because it uses robots to assemble them: the use of automation
does not negate the nature of the underlying activity; it merely alters how it is executed.

In sum, there is a strong basis for concluding that unqualified legal practice laws prohibit the
use of autonomous legal applications by non-lawyers. It may, however, take some time for
courts to clarify their position, particularly if legal innovators continue to strategically settle
cases (as they have done in the United States).

Assuming that this view is correct, what must be done to ensure compliance?
3.5 WHAT SHOULD LEGAL INNOVATORS DO TO ENSURE COMPLIANCE?
3.5.1 QUALIFIED ENTITIES

If the entity making an autonomous legal application available to a user is a “qualified entity”
— such as a community legal centre or other type of legal aid provider — it need not think
further about unqualified legal practice rules. There is no doubt that it has the right to practice
law, so its attention should shift to complying with duties created by other bodies of law (such
as the law of negligence).

3.5.2 UNQUALIFIED ENTITIES

If an entity is not a qualified entity — such as a legal software company that is not registered
as a law practice or a public library seeking to disseminate legal information — there are two
paths available. The first is to use the technology in a highly restrictive way—to ensure that

it does not produce content that, if imputed to the entity, could be characterised as “legal
advice”. As we have already seen, the information/advice distinction is difficult to draw, but it is

50 Bird v. Holbrook, (1828) 130 ER 911 (King's Bench).
51 1d.
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possible to develop an application that errs on the side of caution (meaning that it will state the
law but not explore how the law applies to an individual's particular problem).

The second is to license its products to entities that are authorised to practice law (such as
community legal centres). By adopting a business-to-business model, they would be offering
software — not legal advice — as their core service. The arrangement avoids problems that arise
when unauthorised entities practice law, such as insurance gaps that leave individuals who have
been harmed without a financial remedy.

Some will argue that these steps exceed what the law presently requires and advocate for a
“minimalist” view of legal obligation—one in which legal duties only arise when unambiguously
stated in a statute or by a court. Even if some compliance actions exceed what the law requires,
this is not a bad thing: adhering to the spirit of the law while new doctrines are evolving will
protect users from harm, such as receiving inaccurate advice and being left without recourse
when things go wrong.

4 THE LAW OF NEGLIGENCE
4.1  ESSENTIAL FEATURES OF THE LAW OF NEGLIGENCE

In 1932, the House of Lords was invited to decide whether a beverage manufacturer could be
held liable to a consumer who was harmed by its product, notwithstanding the absence of

a contractual relationship. The consumer suffered gastroenteritis and psychiatric harm after
drinking a bottle of ginger beer — bought by a friend — that contained a decomposing snail.
The case precipitated the rapid development of a body of law “based upon a general public
sentiment of moral wrongdoing for which the offender must pay".5?

The law of negligence, as it is now known, provides that “one must take reasonable care to
avoid acts or omissions that could reasonably be foreseen as likely to injure one’s neighbour” s
a principle that is part of Australian law. > When the law of negligence emerged in the early
20th century, it was not envisaged that it would one day apply to the deployment of artificial
intelligence. Yet as Heverly suggests, it “has a number of systems and structures at its disposal
to address the challenges posed by Al technologies”.>> A key question for individuals and
organisations attempting to close the justice gap through technology is which standard of care
the law of negligence expects of them.

4.2 A DEARTH OF CASE LAW AND ACADEMIC COMMENTARY

The law of negligence has not been directly applied to autonomous legal applications in
Australia. Moreover, most foreign commmentary has focused on the relationship between
negligence and artificial intelligence generally, *® not negligence and autonomous legal

52 Donoghue v. Stevenson, [1932] A.C. 562 (House of Lords).

53 Neighbour Principle, OXFORD REFERENCE, https://www.oxfordreference.com/display/10.1093/oi/
authority.20110803100227619 (last visited Jul. 2, 2025).

54 Discussed in Australian Knitting Mills Limited v. Grant, 50 CLR 387 (High Court of Australia 1933).

55 Robert A. Heverly, Are Existing Tort Theories Ready for Al?: An American Perspective, in THE CAMBRIDGE HANDBOOK
OF ARTIFICIAL INTELLIGENCE 89, 89 (Larry A. DiMatteo et al. eds., Cambridge University Press 1st ed. Aug. 2022).

56 See, for example, Anna Beckers & Gunther Teubner, Responsibility for Algorithmic Misconduct: Unity of Fragmentation
of Liability Regimes?, 25 YALE J.L. & TECH. 76 (2023).
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applications. As Avery and colleagues point out, “[i]Jt might take some time for the common
law to establish the standard of care owed by nonlawyer legal service providers”.>” The
remainder of this section considers the direction the common law might take.

4.3 ANTICIPATED LEGAL DEVELOPMENTS

Whether or not the use of autonomous legal applications amounts to negligence depends
on the assumptions courts make about the nature of artificial intelligence. One liability-
defeating assumption is that developers and deployers of autonomous legal applications
do not have control over the behaviour of autonomous systems. On this view, “errors

cease being the fault of the operator and become statistical certainties embedded within
the technology”.%® If mistakes and misinformation are indeed an inherent feature of

the technology that cannot be mitigated, the link between harm and the failure to take
reasonable care is broken.

While it is true that not every output of an application based on a large language model can
be foreseen and controlled, developers still have a significant degree of control over how
systems behave, as illustrated by litigation brought against CharacterAl in 2025. The company
was sued for negligence after a child who used its product — a conversational platform that
allows users to interact with Al characters — took his own life.>® Soon after the lawsuit was
brought, modifications were made to the application that drastically changed its behaviour.
For example, it ceased engaging in sexually explicit conversations with users and would
temporarily deactivate when given explicit prompts.®®

The “limited control” rebuttal is not totally without merit: autonomous systems can indeed
act in unexpected ways. But where developers retain the ability to meaningfully shape,
constrain, and update system behaviour — as they did in the CharacterAl example — claims
of unpredictability ring hollow. In such contexts, harm is not an unavoidable product of
autonomy, but the foreseeable consequence of design and oversight choices that are
squarely within the reach of existing negligence law.

Another liability-defeating assumption is that the inner workings of autonomous legal
applications are opaque, making fault difficult to identify. As Selbst puts the point,

“[bly inserting a layer of inscrutable, unintuitive, and statistically derived code in between
a human decisionmaker and the consequences of her decisions, Al disrupts our typical
understanding of responsibility for choices gone wrong".® This problem arose in an action
brought by Samanthur Li Ki-kan against investment broker Rafaella Costa in respect of

57 Avery et al,, supra note 27, at 123-25. Elaborating on this point, they write: “For instance, imagine that a consumer
relies upon an LLM for legal advice, and the Al hallucinates incorrect information. If that false advice causes harm
to the consumer, should the developer of the Al be held liable? What if the developer didn't hold itself out as
providing legal services? What if it couldn’t have reasonably anticipated that someone might use its Al for legal
services? ... LLMs may be used like “Dr. Google,” such that clients will conduct their own research prior to, during,
and after meeting with a licensed attorney; they may be used as a means for lawyers to outsource legal work to
Al; and they may operate in isolation, as full replacements for lawyers. Negligence would be quite different across
these use cases.” Despite these concerns, they conclude that “A move towards the torts system would ensure
greater focus on what matters: the quality of the legal services provided to consumers”.

58 Andrew D. Selbst, Negligence and Al's Human Users, 100 B.U. L. REV. 1315, 1316 (2020).

59 See Character.Al Faces Lawsuit Over Child Safety Concerns, https://natlawreview.com/article/new-lawsuits-
targeting-personalized-ai-chatbots-highlight-need-ai-quality-assurance (last visited Jul. 11, 2025).

60 For a discussion of these changes, see Crown Media, Character Al Is Breaking Itself with Every Update, MEDIUM
(May 1, 2025), https://medium.com/@justnoshal/character-ai-is-breaking-itself-with-every-update-ff4c73ce69e5;
Minami Takahashi, Children and Conversational Al: Is the Australian Law Doing Enough? (2025).

61 Selbst, supra note 58, at 1315.
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$23m in loss arising from the failures of an algorithmic system designed to analyse the
emotional sentiment of the market.®? The system had performed well in testing but made
poor investment recommendations. It was difficult to explain what went wrong because the
system’s outputs were the product of a vast quantity of calculations that cannot be translated
into concepts capable of being held in a human mind.

Commenting on this case, Beckers and Teubner write:

This is the first known case in which a claim for damages was brought to the courts that
concerned investment losses caused by the decisions of an autonomous algorithm. The
case raises a black box problem: if humans cannot understand the algorithm’s decisions,
who is liable if something goes wrong? Under current law, there is no compensation for
damages if the human actors involved have fulfilled their duties of conduct. No one is
liable for mere machine failure. In our context, this is the first major responsibility gap.®®

As algorithmic systems become increasingly complex, the difficulty of linking their actions to
a human actor will only increase. However, this rebuttal is only fatal to a negligence claim if
our focus is on the inner workings of algorithms. We could also focus on the human conduct
surrounding the harm, looking at whether the defendant took reasonable precautions in light
of foreseeable risks (that is, whether developers, deployers, or intermediaries of Al systems
acted with due care in how they trained, tested, deployed, and marketed the technology ).5* In
other words, technical complexity need not extinguish legal accountability; it simply demands
a more holistic inquiry into what reasonable conduct looks like in the design and oversight of
autonomous systems capable of affecting users.

Once we reject these “liability-defeating assumptions”, we may begin to see that the
relationship between a manufacturer of ginger beer and a consumer is similar to the
relationship between the developer of a software system and a person seeking legal advice.

In both cases, it is reasonably foreseeable that harm could occur if due care is not exercised.

A defective software system cannot cause gastroenteritis, but it can cause a person to incur
financial loss, miss limitation periods, and forfeit valuable legal rights. Moreover, like in
Donoghue and the cases that follow, the individual or organisation that brings the potentially
harmful entity into existence — like a defective beverage or software system — has control over
its design and deployment.

Perhaps “garden variety” hallucinations will remain insufficient to establish negligence: large
language models, by their nature, assemble sequences of words that sometimes misrepresent
reality. However, where harm results from the careless development, training, or deployment
of autonomous legal applications — particularly where known limitations are ignored or

risks are inadequately mitigated, or the application is positioned as a reliable substitute for
legal advice — there may be a stronger basis for finding that a duty of care arose and was
breached. This is especially so if the user is vulnerable or unsophisticated and the developer
exercised significant control over the design and distribution of the application. In such cases,
negligence liability may arise not from the content of the chatbot’s output per se, but from
how the system was built, tested, or presented to users.

62 Beckers & Teubner, supra note 56, at 78.

63 Id.

64 Incidentally, it might not have helped in the Rafella case because there was evidence of rigorous testing, but in
future cases involving under-resourced legal innovators, testing might not have occurred.

JUSTICE IDEAS

16



In sum, there is a rational basis for believing that courts, when called on to apply principles of
negligence to autonomous legal applications, will recognise a general duty to take care when
developing and deploying the technology. However, we must wait for further judicial guidance
before drawing firmer conclusions.

4.4 WHAT SHOULD LEGAL INNOVATORS DO TO ENSURE COMPLIANCE?

Once again, legal innovators must decide whether to adopt a minimalist or maximalist

view of legal obligations. The minimalist will argue that legal innovators have significant
leeway because courts have not directly stated what constitutes “due care” in the context of
developing or deploying autonomous legal applications. This paper, embracing a maximalist
stance, suggests that a better way forward is to act in accordance with the spirit of the law
while the “hard norms” are still catching up. Doing so not only mitigates risk by encouraging
responsible innovation but ensures that by the time new legal obligations crystallise, legal
innovators will already be compliant. Three courses of action are recommended.

4.4 RIGOROUS TESTING

The first recommended action is to undertake rigorous testing before making it available.
For companies licensing their software to legal aid providers, this will involve validating that
outputs produced by the system are accurate, appropriate, and tailored to the intended use
case, as judged by a lawyer engaged to advise the company. This may involve human-in-the-
loop evaluation, scenario-based testing, and benchmarking against real legal documents or
outcomes.

For legal aid providers, testing obligations differ somewhat. They might not have the
technical expertise to look “under the hood",®* but they can perform systematic testing prior
to deployment and once the system is in use. If an application repeatedly and consistently
exposes users to certain risks and the provider fails to notice and address those issues, the
basis for a negligence claim becomes stronger.

4.4.2 WARNINGS

Where legal technology tools cannot avoid certain risks — such as occasional hallucinations —
they should include clear and prominent warnings. These warnings should inform users about
the tool's capabilities and limitations, including that it is not a substitute for legal advice from
a qualified practitioner. The failure of a legal aid provider to provide adequate warnings may
create a misleading impression that the tool is safer, more accurate, or more comprehensive
than it is. From a negligence standpoint, omitting such warnings may fall below the standard
of reasonable care, especially if foreseeable harm arises from over-reliance. A meaningful
warning would not be included in the fine print but explained properly, perhaps through an
introductory video and comprehension questions.

It is an open question whether the duty to provide warnings falls primarily on the legal
aid provider deploying the tool or the software company that licenses it. While legal aid
providers are the ones placing the tool in front of users and may therefore bear the immediate

65 This depends on the development model used. If the system is developed in-house, it is expected that the legal aid
provider will be able to tweak the code. If the system is licensed from a third-party software provider, it is expected
that the legal aid provider will request modifications.
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responsibility to ensure users understand technological limitations, there might also be an
argument that legal technology companies should see disclosures as an inherent feature of
the products they license.

4.4.3 NARROW FUNCTIONALITY

Another available action is deliberately limiting the tool's scope. Rather than attempting

to perform a wide array of legal tasks — such as drafting contracts, filing claims, and
interpreting complex statutes across numerous areas of law — autonomous applications
should be narrowly designed and domain-specific. Overextension increases the likelihood
that the tool will produce inaccurate or inappropriate outputs, particularly in edge cases or
nuanced areas of law, while constraining the system to a defined, well-understood domain
(for example, generating parking ticket appeals in a single jurisdiction) makes it easier to test,
monitor, and control. In other words, aligning the tool’s ambition with its actual capability
mitigates the risk of harm.

4.5 PARALLEL DUTY: CONSUMER GUARANTEES OF “DUE CARE AND SKILL"

It is worth noting that a parallel statutory obligation to act with “due care and skill” is created
by the Australian Consumer Law,*® which provides that:

If a person supplies, in trade or commerce, services to a consumer, there is a guarantee
that the services will be rendered with due care and skill.¢”

The standard of care will be similar to that created by the law of negligence, but there

are three important distinctions. First, it may be easier to establish the requisite elements

for relief. For example, under the Australian Consumer Law, there is no requirement to
establish a special relationship or that damage occurred—only that the service fell below

the required standard.®® Second, the statutory scheme provides for both expansive remedies
and regulatory interventions by the Australian Competition and Consumer Commission.®®
Third, the statute will only be enlivened when services are provided on commercial terms: the
Australian Consumer Law provides that “a donation of goods or services is not treated as a
supply of the goods or services unless the donation is for promotional purposes”.”

In sum, this statutory route may offer a simpler path with expansive remedies, but it is only
available when a traditional supplier-consumer relationship exists.

66 The Australian Consumer Law (ACL) is the principal legislation governing consumer rights and fair trading in
Australia. Introduced as part of a national reformn agenda, the ACL replaced a patchwork of Commonwealth, state,
and territory laws — including the former Trade Practices Act 1974 — with a single, uniform framework. It applies
across all Australian jurisdictions and is jointly enforced by the Australian Competition and Consumer Commission
and state and territory consumer protection agencies. The ACL is designed to protect consumers from unfair,
misleading, or unsafe business practices and to promote fair competition.

67 Competition and Consumer Act of 2010 (Cth), Schedule 2 § 60.

68 The law bypasses relational analysis, stating simply that “[i]f a person supplies, in trade or commerce, services to a
consumer, there is a guarantee that the services will be rendered with due care and skill.” See Id.

69 In addition to ordinary damages, the statute creates a broad range of remedies, including orders disqualifying
persons from running corporations and large pecuniary penalties. See Id. §§ 224-258.

70 Id. at 5(1)(a). For further information about what amounts to gratuity, see Section 5.1.

JUSTICE IDEAS

18



5 THE LAW OF FALSE AND MISLEADING REPRESENTATIONS
51  ESSENTIAL FEATURES OF THE LAW OF FALSE AND MISLEADING REPRESENTATIONS

The Australian Consumer Law requires service providers to refrain from making false and
misleading representations. It states that:

A person must not, in trade or commerce, in connection with the supply or possible
supply of goods or services or in connection with the promotion by any means of the
supply or use of goods or services ... make a false or misleading representation that
services are of a particular standard, quality, value or grade.”

It also provides that:

A person must not, in trade or commerce, engage in conduct that is liable to mislead the
public as to the nature, the characteristics, the suitability for their purpose or the quantity
of any services.”

These duties will be enlivened when services are provided to “consumers”, meaning that
services acquired were of a kind “ordinarily acquired for personal, domestic or household use
or consumption””® and were paid for.”

5.2 HOW COURTS HAVE APPLIED THIS LAW TO AUTONOMOUS LEGAL APPLICATIONS

While the law of false and misleading representations is routinely applied to disputes involving
traditional legal services, it has not yet been applied to autonomous legal applications in
Australia. However, foreign statutes that are analogous to Australian Consumer Law have been
successfully invoked by federal regulators. In 2023, United States start-up DoNotPay was sued
by the Federal Trade Commission in respect of representations it made about its legal software
products.

In February 2025, the Federal Trade Commission (FTC) finalised an order requiring the startup
to “stop making deceptive claims about the abilities of its Al chatbot”.” Summarising the
matter, the FTC announced that:

the FTC charged that DoNotPay's so-called robot lawyer failed to live up to claims that

it was an adequate substitute for the expertise of a human lawyer. According to the
complaint, the company did not test whether its “Al lawyer” operated to the level of a
human lawyer when generating legal documents and giving advice, and the company
did not hire or retain attorneys to test the quality and accuracy of its service's law-related
features. The final order requires DoNotPay to pay $193,000 in monetary relief and

notify consumers who subscribed to the service between 2021 and 2023 about the FTC

71 1d. § 29.

72 1d. § 34.

73 1d. § 3(3)(b).

74 See Id. § 5 (stating that “a donation of goods or services is not treated as a supply of the goods or services unless the
donation is for promotional purposes”).

75 FTC Finalizes Order with DoNotPay That Prohibits Deceptive “Al Lawyer” Claims, Imposes Monetary Relief, and
Requires Notice to Past Subscribers, FEDERAL TRADE COMMISSION, https://www.ftc.gov/news-events/news/
press-releases/2025/02/ftc-finalizes-order-donotpay-prohibits-deceptive-ai-lawyer-claims-imposes-monetary-relief-
requires (last visited Jul. 3, 2025).
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settlement. The order also prohibits DoNotPay from advertising that its service performs
like a real lawyer unless it has sufficient evidence to back it up.”®

Analogous concerns were raised in Faridian v. DoNotPay, in which it was alleged that:

In the course of conducting business in California, [the] Defendant committed unlawful,
unfair, and/or fraudulent business practices, by: (a) holding itself out to be an attorney to
residents of the State of California when it was not, in fact, a law firm or lawyer licensed
to practice law in that jurisdiction; and (b) engaging in the unlawful practice of law by
selling legal services to residents of the State of California when it was not licensed to
practice law in that jurisdiction. [The] Defendant’s acts and omissions as alleged herein
violate obligations imposed by statute, are substantially injurious to consumers, offend
public policy, and are immoral, unethical, oppressive, and unscrupulous as the gravity of
the conduct outweighs any alleged benefits attributable to such conduct. Indeed, [the]
Defendant’s acts and omissions alleged herein were misleading and/or likely to deceive
the consuming public.””

While the latter case settled, these litigation episodes, viewed together, illuminate a clear
litigation pathway: consumer protection statutes — read in light of unqualified legal practice
rules — can be marshalled to challenge inflated marketing claims about autonomous

legal applications. Australian courts could reach similar conclusions under the Australian
Consumer Law if local providers overstate the competence or professional licensing status of
their technology.

5.3 ACADEMIC GUIDANCE ON HOW THIS LAW APPLIES TO AUTONOMOUS LEGAL
APPLICATIONS

Contemporary academic commentary has not only dealt with the potential for autonomous
legal applications to mislead users, but also with misleading representations made about
the reliability of the technology. For example, Avery and colleagues, writing in the United
States, suggest that “deceptive practices and false advertising suits” are likely available to
injured consumers:

The basis for such claims is well-established in state and federal law. If new players in the
legal-services market make misleading, deceptive, unfair, or inaccurate claims regarding
the services they provide, then false advertising and unfair deceptive trade-practices suits
would be appropriate.”

They also note that such claims are intertwined with the concept of unqualified legal practice:
consumers can be misled when service providers conceal the distinction between a service
that constitutes legal practice and one that does not.”

5.4 ANTICIPATED LEGAL DEVELOPMENTS

The reasoning of the Federal Trade Commission and the plaintiff in Faridian, read together
with commentary by Avery and colleagues, provides a blueprint for the development of

76 Id.

77 Jonathan Faridian v. DoNotPay, Inc., No. CGC-23-604987 (Cal. Super. Ct.).
78 Avery et al., supra note 27, at 124-25.

79 Id. at 125.
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Australian law. At least three forms of false and misleading conduct discussed in the
materials could be imported into Australian state jurisdictions.

The first is misstating professional status or authority. An example is DoNotPay's claims

to have created “the world's first robot lawyer”.8° Such statements mislead consumers

about the reliability and lawfulness of the service. The second is overstating the capability,
accuracy, or likely benefits of the technology. The third is making misleading omissions
about limitations or risks, namely failing to disclose the probabilistic nature of large
language model outputs, the possibility of hallucinations, jurisdictional limits, or the need for
independent legal advice in complex matters.

It is worth noting, however, that these duties are not enlivened in all circumstances. The
Australian Consumer Law only applies when services have been paid for.®' The law will not
ordinarily apply to Legal aid providers that gratuitously provide access to chatbots. However,
a court could find that services have not been provided gratuitously where a non-profit has
derived a benefit from the provision of services (such as the right to use consumer data to
train and improve the application).

It is worth noting that the breach of a duty under the Australian Consumer Law can result in
both civil liability and substantial penalties. Corporations face fines of up to $50 million, while
individuals are exposed to penalties up to $2.5 million, as well as injunctions, compensation
orders, non-punitive orders, and, in egregious cases, disqualification orders.®?? Private litigants
may also claim damages.®?

5.5 WHAT SHOULD LEGAL INNOVATORS DO TO ENSURE COMPLIANCE?
5.5.1 LEGAL SOFTWARE COMPANIES

Legal software companies licensing autonomous legal applications directly to consumers
— within the bounds of unqualified legal practice rules, meaning that they only generate
information — must comply with the Australian Consumer Law'’s false and misleading
representation provisions. To this end, they should:

1. conduct audits of marketing materials, user interfaces, and output capabilities to identify
and remove any false or misleading representations, including statements about legal
status or effectiveness;

2. avoid anthropomorphising or over-promising (terms like “robot lawyer” or “legal
representative” are especially risky and may give users a false impression about
professional qualifications, legal status, or reliability);

3. prominently disclose material limitations, including the fact that responses are
probabilistic, that the service does not constitute legal advice from a qualified

80 ‘World's First Robot Lawyer’ Hit with Lawsuit for Practising Without a License, LAW SOCIETY JOURNAL (Mar. 16,
2023), https://Isj.com.au/articles/worlds-first-robot-lawyer-hit-with-lawsuit-for-practising-without-a-license/.

81 Competition and Consumer Act of 2010 (Cth), Schedule 2 § 5 (stating that “a donation of goods or services is not
treated as a supply of the goods or services unless the donation is for promotional purposes”).

82 See Australian Competition and Consumer Commission, Fines and Penalties, https://www.accc.gov.au/business/
compliance-and-enforcement/fines-and-penalties (last visited Jul. 8, 2025).

83 See Competition and Consumer Act of 2010 (Cth), Schedule 2 § 236.
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practitioner, and that users remain responsible for verifying and, where needed, seeking
legal advice from a lawyer); and

4. ensure testimonial and user review integrity, avoiding the use of misleading endorsements
or user-generated content.

Legal software companies licensing autonomous legal applications to legal aid providers under
a “business-to-business” arrangement will not be subject to the Australian Consumer Law but
should — on a maximalist view of legal obligation — engage in similar actions.

5.5.2 LEGAL AID PROVIDERS

While the Australian Consumer Law generally does not apply to entities that gratuitously
provide services (such as community legal centres or university-based clinics led by a legal
practitioner), these entities should nonetheless adopt the “maximalist” view contended
for and voluntarily submit to the principle of refraining from making false or misleading
representations. This entails:

1. ensuring the accuracy and clarity of all public-facing materials, especially those describing
what the tool does or does not do;

2. avoiding any impression of endorsement by government or professional bodies unless such
endorsements are formal and current;

3. maintaining transparency about technological limitations (for example, providers should
flag when a tool is powered by a large language model, note the date of the last model
update, and disclose risks of hallucination or jurisdictional mismatch); and

4. implementing feedback and monitoring mechanisms so that potential user confusion can
be identified and addressed early.

Though exempt in a narrow legal sense, legal aid providers operate in a space where
vulnerable or unrepresented users may rely heavily on the appearance of authority or efficacy.
For this reason, they should adopt a maximalist view of legal obligation and surpass duties
unambiguously imposed by law.
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6 CONCLUSION

Autonomous legal applications have emerged as a plausible though imperfect response to
chronic unmet legal need. By enabling scalable, low-cost legal support, these technologies
promise greater access to justice. Yet they also create legal problems that need to be
understood and addressed.

This report has examined three relevant legal frameworks: the law of unqualified legal
practice, the law of negligence, and the law of false and misleading representations. Its key
findings are that:

1. Legal software companies, which are not authorised to practice law, are at risk of
contravening the law of unqualified legal practice, particularly if their products mimic legal
practitioners. Rather than offering consumer-facing products, they should license their
software to legal aid providers, which are authorised to practice law and better placed to
supervise the delivery of automated legal services.

2. Although Australian courts have not yet determined how the law of negligence applies to
autonomous legal applications, the law likely imposes a duty on legal innovators to take
reasonable care to prevent foreseeable harm to users of applications. To discharge such
duties, legal innovators should rigorously test applications before deploying them, provide
warnings and disclosures about the strengths and weaknesses of the technology, and
ensure that the technology is not applied to problems it is poorly suited to solving.

3. Legal software companies that offer services directly to end users are subject to statutory
duties to refrain from making false or misleading representations about their services.
Although these obligations may not extend to legal aid providers that offer services
gratuitously, these providers should still regard these obligations as a model for ethical
communication about the capabilities of applications.

The actions recommended may result in the developer or deployer doing more than is legally
required, and it may be complained that “red tape” will slow down the rate of innovation.
However, taking a maximalist view of legal obligations — looking beyond what the law
unambiguously provides and instead trying to act in accordance with its spirit while legal
evolution is occurring — is justifiable. Technology produced carelessly does very little to solve
the global justice gap and cannot reasonably be described as a helpful form of innovation.
Developing and deploying the technology with due care, on the other hand, helps prevent
foreseeable harm, builds public trust, and reduces the likelihood of regulatory or judicial
intervention that could impose more burdensome constraints in the future.

This report has only scratched the surface of the rapidly evolving legal and technological
terrain. Several issues warrant further exploration, including whether terms of use or
disclaimers shield developers from responsibility; how biased outputs or exclusionary system
design interact with antidiscrimination law; and which obligations developers have with
respect to the collection, use, and retention of user data, particularly where sensitive legal
matters are involved.

As both the capabilities and the deployment of Al-based legal tools accelerate, so too must our
efforts to ensure that legal innovation does not outpace legal responsibility.
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