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Introduction

In 2023 the Justice on the Brink report' described a chronically
underfunded legal aid sector, one insufficiently resourced to meet
demand. It set out the need for an increase of $484 million in annual
funding for legal aid. The report painted a picture where Australia’s
internationally regarded ‘mixed model’ of public legal assistance?
was facing collapse, and in urgent need of salvage and repair.

Among several confronting findings, one simple figure jumped out - that the estimated
proportion of households that satisfy income and asset tests for grants of legal aid sits at
eight per cent.® This was the same figure calculated by the Productivity Commission in 2014,*
and is significantly lower than the 13 per cent of Australians living below the poverty line.®
These, and broader public legal assistance funding issues, were subsequently canvassed in
the Independent Review of the National Legal Assistance Partnership (NLAP Independent
Review).® The review recommended the Commonwealth, states and territories increase annual
funding for civil matters by $459 million, broadly in line with the 2014 recommendation of the
Productivity Commission, updated for current circumstances. The foreword also noted that
nothing much had changed during the decade since the Productivity Commission declared
legal assistance funding arrangements meant means tests were ‘too mean’/ with ‘over 1.5
million people living below the poverty line ineligible for legal assistance under current
means tests'®

1 Millane, Jackson and Blane (2023).

2 Where legal services are provided through a mix of ‘four pillars’ of public providers (Aboriginal and Torres Strait Islander legal services,
community legal centres, family violence prevention and legal services, and legal aid commissions) as well as by private practitioners
performing both legally aided and pro bono services.

3 For simplicity, much of the subsequent analysis assumes that an 8 per cent household eligibility rate is equivalent to an 8 per cent individual
eligibility rate. Analysis also focuses on non-criminal matters.

4 Passing both assets and income tests, see Productivity Commission (2014) p.1016, Appendix H, Figure H1.

5 Millane, Jackson and Blane (2023), p.15. For context, the Australian Council of Social Services (ACOSS) and University of New South Wales
(UNSW) reported that, based on Australian Bureau of Statistics data in 2020, there were 3.3 million people (13.4%) living below the poverty
line of 50 per cent of median income (after housing costs). In dollar terms, this was $489 a week ($25,428/year) for a single adult and $1,027 a
week ($53,404/year) for a couple with two children (Davidson, Bradbury and Wong, 2022). This represents one simple method of calculating
a poverty line used by the Organisation for Economic Co-operation and Development (OECD) and European Union (Davidson, Bradbury and
Wong (2022) p.9). See also Melbourne Institute (2024), whose Henderson poverty line, inclusive of housing costs for a family of two adults
(one working) and two dependent children, was $1,149.85 per week. The report also details poverty lines for different family compositions and
work situations.

6  Mundy (2024).

Mundy (2024), p.iii. See further Productivity Commission (2014) Volume 2, p.716.

8  Mundy (2024), p.iii.
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The National Access to Justice Partnership (NAJP) is the major Australian Government
response to the NLAP Independent Review; a $3.9 billion public legal assistance funding
commitment over five years, commencing 1 July 2025. This represents an $800 million
increase in Australian Government funding for the five-year period to 30 June 2030. While any
funding (and any increase in funding) is welcome, the increase falls well short of the almost
$2.5 billion increase over five years recommended in Justice on the Brink and the NLAP
Independent Review.®

The difference between what the Justice on the Brink and the NLAP Independent Review
reports recommended, and what is set out in NAJP, appears starker still when considering that
the insufficient reach of services is only one issue requiring attention. While not the primary
focus of this paper, there are also fundamental questions of whether funding (current and under
NAJP) can sustain services, independently of eligibility or scope. The recent Legal Aid Private
Practitioners 2024 Census paints a picture of stagnation in legal aid rates, unremunerated work
and stress, alongside insufficient resourcing to meet complex service user needs.”®

Consequently, National Legal Aid have indicated that pressures on service delivery will
continue, there will be no lift in the legal aid means test, and unmet demand for legal
representation from many living under the poverty line will continue." The fact remains that
after successive reviews of national legal assistance and other inquiries, there are Australians
living in poverty who are not ‘poor enough’ to access and benefit from civil legal aid.

By way of comparison, and while calculation may differ to some extent, in England and Wales,
civil legal aid covered around 80 per cent of the population in 1950, around 50 per cent by
2000, before falling further to cover only 25 per cent by 2016.? While this appears significantly
more generous than in Australia, it still represents a system that excludes people who

cannot afford to pay privately,”® one with a limited safety net for those experiencing financial
difficulties,'* and one where inequitable access based on income (and the creation of a missing
middle'®) has been demonstrated quantitatively.® Consequently, eligibility for publicly funded
legal services in Australia remains incredibly restrictive, with circumstances exacerbated further
still by increases in the cost of living that creates civil need while eroding private resources.

9  Taking a simple approach of multiplying the recommended annual increase by five.

10 Cortis and Blaxland (2025).

11 See National Legal Aid (2024). https://nationallegalaid.org.au/news/national-legal-aid-welcomes-national-access-to-justice-partnership-
funding-commitment-but-warns-of-ongoing-service-delivery-pressure-points-2. In addition is the complexity associated with deriving
Commonwealth, state and territory contribution to the partnership.

12 Pyper et al. (2020).

13 Public Law Project (2022).

14 Griffith (2008).

15 Where an increasing proportion of the population is considered to be too wealthy to receive public legal assistance, yet are unable to afford
service from private legal practitioners.

16 Pleasence and Balmer (2012).
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For many areas of civil law, including problems routinely experienced by Australians in their
everyday lives,” provision of casework and legal representation has also eroded over time,
means and merit tests have tightened, and scope narrowed.”® This is despite the profound
impact these problems frequently have - impact that extends well beyond the legal matter at
hand and deep into people’s lives.” The reach of justiciable issues also means their resolution
comes with far-reaching benefits, including the potential to avoid downstream costs to
individuals, their families, the justice system, and broader government and society.?° Yet,
despite their ubiquity, impact and context, civil legal issues?' rarely make for public discourse.??

High levels of need teamed with insufficient provision comes with consequences. This paper
draws upon empirical legal research, including the recent Public Understanding of Law
Survey (PULS) in Victoria, to explore the scale of the problem with provision, what restrictive
eligibility might mean, and where we currently stand concerning meeting the legal needs of
Australians. In doing so, it explores the extent current service provision contributes to limited
and inequitable access to justice.

17 Balmer et al. (2023) and Coumarelos et al. (2012).

18 E.g. Flynn and Hodgson (2017) and Noone (2017).

19 E.g.Balmer et al. (2023), Pleasence et al. (2014).

20 See further Mundy (2024), pp.13-18. While social return on investment type studies come with challenges, research by the Canadian Forum
on Civil Justice examining Australia, Asia, North America, Europe and Sub-Saharan Africa found that spending on justice produces economic
and other benefits that significantly exceed the value of the investment. In the case of Canada, the rate of return on investment in justice
services and programs was calculated to be between CAD$9 and $16 for every CAD$1 spent (Moore and Farrow, 2019). Recent Australian
analysis similarly found that legal aid services had a benefit cost ratio of 2.25, delivering approximately $601 million in benefit in avoided
costs to individuals, government and the justice system, for the $267 million in Australian Government funding to legal aid commissions
(PWC, 2023).

21 Such as those reported in legal needs surveys. Such problems are commonplace despite their often profound impact and adverse
consequences - we are all going to face them at some point. Examples include problems or disputes concerning the purchase of goods or
services, such as problems with defective goods or with services from tradespeople or professions; involving housing, such as problems or
disputes with a landlord or rental provider, a strata or owners' corporation, or with mortgage payments; involving family, such as problems
or disputes to do with divorce and separation, access to or care arrangements for children, property division, guardianship and adoption,
inheritance, or violence or financial abuse within the home. Other examples include problems or disputes concerning fines, employment,
debt or money, injury or iliness, government payments, government and public services, and business or investments. See further Balmer et
al. (2023), Coumarelos et al. (2012), OECD/Open Society Foundations (2019).

22 One high profile event which did enter public discourse was the Robodebt scheme, providing a case study in the value of publicly funded
legal services. Victoria Legal Aid's litigation (despite no increase in funding to meet significant demand stemming from Robodebt) played a
crucial role in ‘reimbursement of $746 million to some 381,000 affected individuals and writing off debts amounting in total to $1.751 billion’
(Royal Commission into the Robodebt Scheme (2023), p.xxix). The Royal Commission observed: ‘One could have no clearer illustration of the
value of legal aid services. The work Victoria Legal Aid did was not only in its clients’ interests, it was for the public good'. (Royal Commission
into the Robodebt Scheme (2023), p.371).
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How much you miss

While the PULS?® does not provide information that permits legal aid means tests to be
analysed, it provides unique insight. For example, we can construct a group that we would
hope would have access to publicly funded services, who also make up around eight per cent
of respondents (equivalent to the means test cited above). In this case, those in the lowest
income quintile, who also report moderate to severe psychological distress or financial distress,
account for just over eight per cent of PULS respondents.

Of 7,488 justiciable problems reported in the PULS, this group accounted for 941 or 12.6 per
cent of problems. Assuming they broadly represent an eligible cohort (in susceptibility to
justiciable problems) a means test set at only eight per cent of the population would exclude
6,547 problems, equating to 87.4 per cent of all problems. Over the PULS reference period and
generalising to the adult population of Australia, this represents at least?® 23.8 million problems
where respondents are ineligible for legal aid. These are not trivial issues. They stem from and
lead to some of the most challenging periods in people's lives. They result in stress, ill-health,
damage to relationships, being harassed, threatened or assaulted, having to move home and
loss of employment,2® with a cost that extends far beyond the justice system,?” and interacts
with cost of living, housing and financial pressures.

Means tests frequently exclude people who would like to access services but are unable to
afford them,? creating a ‘'missing middle'?® An overly stringent means test leaves a ‘missing
majority’,*° that is, it leaves out most of the population, including nearly 40 per cent of
Australians living in poverty. PULS findings demonstrate a huge volume of problems where
legal aid is unavailable, including among people living below the poverty line but not poor
enough to pass income tests for grants of aid. This is in a wider context where grants of legal
aid for civil and family areas of law are being squeezed out as a proportion of all grants of
legal aid.®

23 Balmeretal. 2023.

24 Those in the lowest income quintile with either moderate or severe psychological distress based on the K6 scale or who were unable to eat,
heat, or cool their own homes in the past year because of a shortage of money made up 492 of 6,008 respondents (8.2%). This group are
used as a simple proxy for eligibility having low income and characteristics associated with problem prevalence/disadvantage (see Balmer et
al. 2023).

25 Since people fail to recall justiciable problems, with this recall related to salience (Pleasence et al. 2009). As a consequence, legal needs
surveys underestimate problem prevalence and volume of problems.

26 See Balmer et al. (2023), p.88.

27 Pleasence et al. (2007), Pleasence, Balmer and Buck (2008).

28 See United Nations Office on Drugs and Crime (2016) for a global perspective and Millane, Jackson and Blane (2023) for a local one.

29 E.g. Pleasence and Balmer (2012).

30 Szczepanska and Blomkamp (2020).

31 With criminal grants making up an increasing share. Where civil law grants were three per cent, and family 35 per cent, of grants in 2013, by
2022 civil was down to only two per cent, and family down to 28 per cent. See further Millane, Jackson and Blane (2023), p.27.
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Incoherence and referral fatigue

Restrictive eligibility requirements create incoherence, exacerbating a system that is already
difficult to navigate, particularly for many of those most in need and for civil areas of law.*?
Taking an international perspective, in 2016 the United Nations Office on Drugs and Crime
(UNDOC), confirmed in its profile for Australia that due to resourcing constraints, ‘access to
legal aid for civil law proceedings is subject to strict eligibility tests’, adding that people ‘may not
know where to find legal assistance, or may not be aware that legal aid services are available
at little or no cost'.* Independent experts indicated that the Australian population is 'not at all
knowledgeable' about legal aid services.?*

Legal needs survey research consistently demonstrates that many people who are eligible
for services will fail to approach them (for several reasons).*® Conversely, with limited public
understanding of service eligibility (and/or scope), increasingly stringent requirements will in
turn increase the percentage who will approach services only to find they are ineligible.3®

Restrictive eligibility increases the need for and likelihood of referral. Many who are ineligible
will be referred directly to a service that may be able to help them, though many will not
successfully get there. The idea of the ‘referral roundabout’ is well established in Australia and
refers to being passed from service to service until you end up where you started - a situation
that obviously erodes confidence in the legal assistance sector.*”

The empirical reality has been referred to as ‘referral fatigue'. This refers to the phenomenon
whereby the likelihood of people successfully obtaining advice from an adviser to whom they
had been referred increasingly declines as they are referred to subsequent advisers.*® Complex
and often opaque eligibility guidelines,*® together with overly stringent means tests compounded
by limited public understanding of the limits of legal assistance service provision and scope,
creates a greater need for referral, and more referrals mean more referral fatigue. Navigating legal
assistance can be a maze that many fail to successfully complete.*® Consequently, problems persist,
people live with their problems and suffer adverse consequences, while legal needs go unmet.*

32 See Balmer et al. (2023) for a Victorian illustration.

33 UNDOC (2016), p.385.

34 UNDOC (2016), p.387.

35 E.g. groups more likely to be eligible might include those in receipt of low-income government payments, 29 per cent of whom obtained
independent legal help for their justiciable problems (see Balmer et al. (2023) p.111). Balmer et al. (2023) p.106 illustrates reasons for not
seeking advice or information when faced with justiciable problems in Victoria. Particularly concerning were the 30 per cent of people who
indicated that it would have made no difference; who couldn't find or didn't know where to go; that it would have been too stressful; that
they couldn't win against the person or organisation; that they couldn't afford advice; were too scared; that it would have damaged the
relationship; that they had tried before and not found it useful; and that it was too difficult to access.

36 Thisis simple mathematics. If people know little about legal assistance eligibility and scope and approach a service where 80 per cent of the
population is eligible, a large percentage with be eligible. If they approach a service with only 8 per cent eligible, a large percentage will be
ineligible. Without a very good understanding of eligibility and scope, increasingly restrictive eligibility will increase the percentage who will
need to look elsewhere. This was observed in the operation of the civil legal aid telephone gateway in England and Wales (Paskell et al. 2012).
For many in the ‘middle’, this may also be the point that they find they are ‘missing’, as beyond receiving legal information, they find they are
ineligible for the type of legal assistance they need, yet may be unable to afford private services they may be referred to.

37 Justice Connect (2021).

38 A phenomenon first identified and defined in Pleasence et al. (2004) p.77. Trying and failing to get advice, for example as a consequence of
repeat referrals, was also associated with worse outcomes.

39 Forinstance, the Productivity Commission (2014) noted that legal aid commissions, community legal centres, Aboriginal and Torres Strait
Islander legal services and family violence prevention legal services adopt different client and matter priorities for civil legal assistance
services, resulting in varied means, merits and matter eligibility criteria.

40 Pleasence, Balmer and Denvir (2016); Balmer et al. (2023).

41 OECD/Open Society Foundations (2019).
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Income and unmet need

An important contribution of the PULS was to move beyond prevalence and strategy to categorise
justiciable problems as having no legal need, legal needs which were met, and legal needs which
went unmet.*? Figure 1 sets out the relationship between household income and whether legal
need existed and was met. As income increases, the percentage of problems where there was
'no legal need’ increases. The percentage of problems categorised as having unmet legal need
was strongly related to income, and increased dramatically with decreasing income. Unmet legal
need in the lowest income quintile approached double the percentage of the highest quintile, while
there was also around 50 per cent unmet need in quintiles two and three, who might be regarded
as being at heightened risk of falling into a traditional conception*® of the ‘missing middle'.

Figure 1. Whether legal needs existed and whether or not they were met, by respondent’s
household income

. Unmet legal need . Legal need met . No legal need

Quintile 5 - $165,256 or more 32.6% 13.3% 54.2%

£ Quintile 4 - $110,293 to $165,256 42.2% 15.5% 42.3%

< Quintile 3 - $70,565 to $110,292 49.5% 17% 33.5%
E

=}

£ Quintile 2 - $39,989 to $70,564 51.9% 13.3% 34.8%

Quintile 1- $0 to $39,988 61.8% 12.8% 25.4%
0% 20% 40% 60% 80% 100%

There are several reasons for the relationship shown in Figure 1, and particularly for the
percentage of unmet need in the lowest quintile. Differences in the character and severity of
problems, in legal capability,** and in the nature of the needs of different cohorts all play a role.
Moreover, funding constraints also not only limit who you can help, but the extent to which you
can provide appropriate levels of support to those you do reach. Of those in the lowest income
quintile in the PULS who obtained independent legal advice for their problems, only 14 per cent
strongly agreed that they got all the expert help that they needed.*®

42  The PULS by including questions originally set out in in the OECD/Open Society Foundations (2019) guidance on legal needs surveys and
access to justice to allow problems to be categorised as having no legal need, met legal need or unmet legal need. For more, see Balmer et
al. (2023), p.148.

43 We refer to a traditional conception in this section, since the concept loses some of its utility where the lowest income group has the highest
unmet need.

44 Legal understanding and capability are the focus of the second volume of PULS reporting in Balmer et al. (2024a). The third volume of the
PULS reports examines the relationship between legal need and legal capability (Balmer et al. 2024b).

45 This percentage rose with income to reach 41 per cent for those in the highest income quintile. Of the remainder in the lowest income
quintile, 56 per cent agreed, 20 per cent disagreed and 10 per cent disagreed strongly. The extent to which you were able to obtain what you
needed, and extract value from advice was also strongly related to your legal capability (Balmer et al. 2024b)
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Conclusion

For many, the justice system is not working, and insufficient funding for publicly funded legal
services contributes to this dysfunction. There is no single means to solve unmet legal need;*® it
will take a village.*” However, properly funded publicly legal assistance which people are aware
of, which reaches more people, is better tailored to needs and capabilities, and able to do more
for those it does reach, is vital. The current means test creates a huge volume of people who
can't access free services or afford paid services, and funding commitments set out in national
policy will likely do little to raise access. The justice system is hard to navigate and extract
value from, likely to create community confusion, referral fatigue and poor outcomes. A far less
stringent means test is only one step in bridging the justice gap, but a critical one.

Empirical evidence strongly supported the significantly increased funding proposed by the
Justice on the Brink*® report and the NLAP Independent Review.* It would go some way to
broadening the reach and enhancing the effectiveness of publicly funded services, making civil
access to justice more equitable. The NAJP agreement fell well short of both proposals, and
consequently, services will continue to fall well short of meeting need.

Findings from the PULS also call for broader policy intervention and service redesign. Stringent
(and frequently opaque) service eligibility and scope requirements, across the whole mixed-
model of public legal assistance, add further complexity to a justice landscape that is already
fragmented and difficult to enter and navigate. Issues of navigation affect the whole community,
although difficulties are more strongly related to your legal capability than your means.*®
Consequently, there is a broader need for well-recognised central entry points that can provide
whole-of-community diagnosis, triage and referral services, regardless of who people are,

the problems they face and how they characterise them. Well-designed entry points could
reduce confusion, multiple referrals and referral fatigue®', while providing clearer pathways and
gateways to timely and appropriate assistance.®? They are not without precedent.®®

46 Balmer et al. (2023), p.11.

47 Farrow (2024), p.8.

48 Millane, Jackson and Blane (2023).

49 Mundy (2024).

50 Balmer et al. (2024b).

51 Pleasence et al. (2004).

52 See further Pleasence et al. (2014).

53 For example, Citizens Advice in the UK provides a powerful example of a free advice service with wide reach, who can be engaged using a
variety of modes, and without restrictions on who you are and the problems you face. Note also, that it is presented as an ‘advice service' for
‘oroblems’ not a ‘legal advice service' for ‘legal problems’, removing the barrier of legal characterisation (Balmer et al. 2023). The service has
almost universal recognition in the UK as a central entry point for problems (Pleasence, Balmer and Denvir, 2015).
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Legal problems are life problems and can be some of the most challenging episodes people
face.>* We are all going to face them. Funding services that enable people to resolve problems
and get on with their lives are a necessity, not a luxury. A country that abounds with nature’s
gifts and all the resources at its disposal should not accept people below the poverty line
unable to access publicly funded services, a missing majority, and the stark inequity presented
in Figure 1, nor that many who get to legal services still find their needs unmet.

Legal services better reflecting community need and capability would make access to just
resolution more widespread, realistic and democratic. Access to justice is a key tenet of the
rule of law, and all Australians have a fundamental right to access legal help and services,
irrespective of means. Where there are financial, social and cultural barriers to people enforcing
their rights, the justice system loses its meaning.®® Getting public legal assistance and legal aid
right is not just about doing the right thing, it is how people put problems behind them and get
on with their lives, with potential extending far beyond the law to enhanced economic growth,
health and wellbeing.® Far greater commitment will be needed to fulfil this potential.

54 Balmer et al. (2023).
55 Law Council of Australia (2023). https://lawcouncil.au/tags/access-to-justice
56 See Balmer et al. (2023), Farrow et al. (2016), Pleasence et al. (2004), OECD/Open Society Foundations (2019).
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