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This snapshot brings together research evidence on the role of conciliation in Australian
civil justice systems. It aims to build understanding of conciliation practices, their benefits
and risks, and the conditions that contribute to fair and effective outcomes.

Introduction:

Conciliation is a form of court or tribunal-connected alternative dispute resolution (ADR) where
parties attempt to resolve their dispute with the assistance of a neutral third party (the
conciliator) before a formal hearing. ADR processes broadly include conciliation, mediation, and
arbitration. While these differ in the role of the facilitator and level of formality, they share a focus
on resolving disputes outside the courtroom in ways that promote participation and agreement.
In mediation, the facilitator does not provide advice or opinions on the dispute’s content, while in
conciliation, the practitioner may play an advisory role, suggesting settlement options or
identifying likely outcomes. Arbitration, by contrast, involves a determinative process where the
third party imposes a binding decision. Despite these differences, ADR processes raise similar
considerations around fairness, access, and support. For this reason, evidence from studies on
mediation and other ADR formats provides relevant insights that can meaningfully inform
conciliation practice.

This snapshot draws together selected evidence on key issues relevant to conciliation practice in
Australian civil justice settings, with a particular focus on NCAT and comparable tribunal
contexts. It highlights themes related to

— risks for participants (especially those with less legal capability)
— current training expectations for conciliators

— the impact on procedural and substantive fairness

— the effects of power imbalances

— models such as hybrid or member-led conciliation.

The review is not exhaustive, but aims to consolidate insights from academic research,
government reports, and grey literature, alongside indicative findings from other ADR settings
where relevant Australian data is limited.

In Australia, conciliation is embedded in many civil justice processes — for example, it is the
primary pre-hearing step in the NSW Civil and Administrative Tribunal's (NCAT) Consumer and
Commercial Division.” Conciliation may be mandated by statute (e.g. anti-discrimination or

T https://ncat.nsw.gov.au/now-ncat-works/resolve-a-case-by-agreement/conciliation.ntml
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workers' compensation schemes) or offered through court-annexed programs in courts and
tribunals.

1. Risks and Challenges for Participants in Conciliation

Conciliation can offer a faster, more flexible resolution process. However, research highlights
several risks for participants, particularly those with limited access to advocacy or procedural
support. A major concern is pressure to settle. Because the goal is to reach agreement, parties
may feel pushed to compromise even when terms are unfavourable. The Productivity
Commission has noted that high ADR settlement rates might partly reflect parties being
“inappropriately pressured into settlements, perhaps because of a power imbalance”. [1] Similarly,
practical guides caution tribunal users not to agree under duress — for example, a tenants’
advocacy resource advises renters that during NCAT conciliation “often it will be just you and the
landlord/agent” and renters should “not feel pressured into agreeing to something unfair”. [2]

Vulnerable and unrepresented parties face additional challenges. Those with limited education
or English proficiency may struggle to understand the conciliation process and to assert their
interests. CALD participants can face language barriers or cultural communication differences
that are inadequately considered in the negotiation process. Submissions to the Productivity
Commission called for more culturally sensitive services and mediators trained to work with
disadvantaged parties, noting that ADR programs must adapt to ensure full participation by
people from non-English speaking backgrounds. [1] Without such adaptations (e.g. interpreters,
culturally-aware practices), CALD users risk misunderstanding the process or outcome, which
can lead to unfair settlements or an inability to enforce agreements.

Another risk is that conciliations occur without adequate support or guidance for inexperienced
participants. In NCAT and similar tribunals, it is commmon for parties to meet in a conference or
meeting room to negotiate a settlement on the hearing day. NCAT's process requires parties to
attempt conciliation on the day of the hearing, often with minimal understanding of what
conciliation entails. While NCAT and other bodies sometimes provide a conciliator to assist,
resources may be limited and sometimes it may just be the parties negotiating with no neutral
conciliator present. Without a skilled facilitator, an unrepresented individual can be at a
disadvantage negotiating against an experienced landlord/agent, insurer or government
representative. This dynamic raises the risk that parties with greater familiarity, confidence, or
resources may wear down less well-equipped participants in private settlement discussions,
leading to agreements that reflect the imbalance rather than true consensus.

A particularly concerning aspect of unassisted conciliation is that parties are often asked to
undertake negotiations without any objective third party present, even where known risks of
harm exist. Reports from legal and advocacy services suggest that this practice can result in
unsafe physical or emotional situations, especially where there is a history of coercion, trauma, or
family violence. [3, 4] In such contexts, the absence of a neutral facilitator to manage the process
or intervene when one party exerts pressure, can lead to significant harm or unfair settlements.
Conciliations occurring in private or unmonitored spaces exacerbate this risk, particularly when
vulnerable individuals face assertive or aggressive opponents. There is growing consensus
among practitioners that tribunals must adopt trauma-informed, safety-focused protocols,
including the default provision of a facilitator for all cases and ensuring participants have clear
exit mechanisms from unsafe negotiations. [5-7]
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Some best-practice safety measures include the use of shuttle processes, where the parties are
kept in separate rooms and the conciliator moves between them, and pre-conciliation risk
screening to identify safety concerns before a session proceeds. [8] These approaches can reduce
the risk of re-traumatisation and allow more equitable participation. Ensuring access to
interpreters, support persons, and the option to decline or delay conciliation is also critical to
maintaining safe and fair dispute resolution environments.

Finally, there is the issue of informed consent and fairness of outcomes. Self-represented parties
or people with low levels of formal education, may not fully understand their legal rights or the
implications of settlement terms (for instance, waiving claims or the finality of an agreement). If
they settle due to misinformation or lack of understanding, the substantive justice of the
outcome is questionable. Empirical research in Australia confirms that ADR is not suitable in
every case, particularly where particular vulnerabilities exist. Stakeholders have identified that
conciliation or mediation may be inappropriate when there is an imbalance of power between
parties because of socioeconomic disadvantage, or a history of violence between the parties. [1]
In such cases, there is a risk that the voice of the party with the least power will not be heard or
that they may agree to unjust terms out of fear or coercion. Ensuring that parties choose
conciliation freely and can exit to a hearing if negotiations are unfair is thus critical to mitigating
these risks.

2. Conciliator Training Requirements in Australian
Jurisdictions

The qualifications and training required of conciliators in Australia vary by jurisdiction and
program. There is currently no national accreditation system specifically for conciliators, distinct
from that for mediators. Most conciliators in Australian civil justice contexts are trained and
accredited under the National Mediator Accreditation System (NMAS), which provides a baseline
of skills in conflict resolution but is not tailored to the advisory or evaluative roles sometimes
expected of conciliators. [9]

In statutory schemes such as the Victorian workers' compensation system, specific legislative
and policy frameworks set out required qualifications and competencies. For instance,
Conciliation Officers under the Accident Compensation Conciliation Service must demonstrate
knowledge of relevant law and dispute resolution techniques, and undergo ongoing professional
development. [10] Similar requirements exist in anti-discrimination jurisdictions, where
conciliators are often senior officers with both legal and ADR expertise. [11]

A 2018 national study by the Australian Dispute Resolution Advisory Council (ADRAC) found that
government and tribunal-based conciliators often have diverse qualifications, including
backgrounds in law, social work, and psychology, but that few receive role-specific training on
conciliation as distinct from mediation. [9] This lack of a professional standard has prompted calls
for a national conciliation accreditation framework, with tailored competencies such as
managing power imbalances, cultural safety, and procedural fairness. [12]

Recent proposals also emphasise the importance of training in trauma-informed practice,
especially in contexts where parties tend to have experienced high rates of historical harm and
marginalisation (e.g., tenancy, discrimination, and consumer disputes). Studies of discrimination
conciliation have recommmended that conciliators receive training in both the relevant
substantive law and ADR practice, alongside specialised modules on working with parties
affected by trauma, language barriers, or disability. [4]
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While the NMAS remains the most commmon credential, there is increasing recognition that
conciliation-specific professional development is necessary to uphold fairness and quality in the
process. This includes training in:

— ldentifying and mitigating power imbalances
— Ensuring informed consent
— Responding to safety concerns and using shuttle or remote processes where needed

— Supporting unrepresented or CALD participants.

Tribunal practice guidelines often suggest or require these competencies in staff roles, even
where they are not formalised through accreditation.[13] As tribunal caseloads become more
diverse and self-representation becomes more common, there is a need for structured, targeted
training for conciliators, beyond generic mediation skills.

3. Impact of Conciliation on Just Outcomes (Substantive and
Procedural)

Conciliation is often promoted for its potential to deliver outcomes that are both substantively
and procedurally just, especially when compared to formal adversarial hearings. However, the
evidence is mixed.

Substantive justice refers to whether the outcome of conciliation aligns with the parties’ rights,
entitlements, and the broader interests of fairness. Critics argue that unrepresented or
disadvantaged parties may agree to settlements that do not reflect their legal entitlements due
to pressure, confusion, or lack of support. [14] Conciliators, especially in tribunal contexts like
NCAT, are often prohibited from providing legal advice, and as such cannot actively correct
unequal or unjust settlement terms. This increases the risk that outcomes may be shaped more
by power dynamics than by merit.

Nonetheless, many stakeholders and users report positive experiences when conciliation
processes are well-managed. When parties reach a negotiated agreement on their own terms,
they may perceive the result as more satisfactory and tailored than a tribunal-imposed decision.
[15] This is particularly true when outcomes include non-monetary remedies such as apologies,
future conduct agreements, or improved communication that are not always available through
formal rulings.

Procedural justice, in contrast, is concerned with whether the process is fair, inclusive, and
respectful. Research shows that many tribunal users value being heard, treated with dignity, and
included in decision-making, even if the outcome is not entirely in their favour. [4, 16, 17]
Conciliation tends to support these aspects of procedural justice when it allows for genuine
participation, clear explanations of the process, and options to disengage or request a hearing.

However, procedural justice is diminished when parties feel coerced, confused, or unsafe,
particularly where power imbalances are left unaddressed. Unrepresented tenants, consumers,
or complainants may report feeling pressured to accept outcomes that are legally or morally
guestionable. [18] Ensuring that all parties have an equal opportunity to be heard and to
understand their options is therefore essential to maintaining fairness.

Evidence from other jurisdictions internationally indicates that mandatory mediation can yield
mixed satisfaction, particularly in contexts involving financial or power imbalances, unless
appropriate safeguards are in place. Studies note that vulnerable groups, including women and
racially marginalised parties, may face disadvantages unless mediators are appropriately trained,
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and processes enacted to allow for safety, representation, and cultural appropriateness. [19]
Voluntariness, cultural safety, access to advocacy, and high-quality facilitation emerge as key
contributors to both substantive and procedural justice in these contexts.

4. Power Imbalances and Their Effects on Conciliation
Fairness

Power imbalances are a pervasive challenge in conciliation, particularly in jurisdictions like NCAT
where one or both parties are frequently unrepresented. These imbalances can arise from
differences in legal knowledge, financial resources, repeat-player status, language proficiency,
confidence, or prior trauma. When unaddressed, they can compromise both the fairness of the
process and the substantive quality of outcomes. Recent user-focused studies in tribunal
tenancy matters have highlighted these risks. [1, 17]

In tribunal settings, landlords, large businesses, or government agencies often appear frequently
and understand the system, whereas individuals, particularly renters, consumers, or vulnerable
complainants, may be appearing for the first time. These ‘repeat player’ dynamics create
structural advantages that can undermine the self-determination conciliation is intended to
promote. [20] Research has shown that unrepresented parties are more likely to settle on less
favourable terms or withdraw claims entirely due to pressure, fatigue, or fear. [21-23]

Best-practice conciliation includes efforts to identify and mitigate these power asymmetries.
Appropriately trained conciliators may use techniques such as: structuring the process to give
equal time to each party, using neutral language, encouraging breaks, or offering shuttle
negotiation. [19] However, in many informal tribunal contexts, including NCAT, conciliation may
proceed without a trained facilitator, or be conducted in the presence of only the two parties.
This exacerbates the risk that a stronger party may dominate discussions or present misleading
information that the other party is not equipped to challenge. Empirical research shows that
access to trained conciliators and support services can significantly affect a participant’s ability to
engage with conciliation processes. [17]

Legal and community sector stakeholders have long called for greater support mechanisms to
address these dynamics. These include:

— Ensuring access to duty lawyers or legal assistance at tribunal conciliation sessions [24]
— Granting permission for a support person or advocate to attend and assist [1]
— Requiring that conciliators monitor for coercive behaviour and intervene where needed [1]
— Empowering parties to request shuttle conciliation where face-to-face negotiation is
unsafe or intimidating(1]
The presence of model litigant obligations in some jurisdictions (e.g., where a government

agency is a party) has also been cited as a way to limit exploitative conduct, though enforcement
remains variable [25].

Importantly, parties from CALD backgrounds may experience additional barriers, such as
unfamiliarity with common law systems, different cultural norms about authority and dispute
resolution, and limited English language skills. Without access to interpreters or culturally
appropriate support, these parties may experience diminished participation or feel unable to
disagree or assert their position. [26].
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In summary, power imbalances are a significant threat to fairness in conciliation. They can be

mitigated, but not eliminated, through skilled facilitation, systemic safeguards, and access to

support services. Where these are absent, there is a risk that conciliation will reproduce rather
than resolve the inequities that led parties into the justice system in the first place.

5. Non-Conciliator-Facilitated Models

In addition to formally facilitated conciliation by trained practitioners, some tribunals and courts
use alternative models where conciliation is led by individuals who are not accredited
conciliators such as tribunal members, judicial officers, or registrars. These approaches are often
employed for reasons of efficiency or convenience, particularly in jurisdictions with high volumes
of self-represented litigants or limited ADR resources.

In NCAT, tribunal members may conduct on-the-day conciliation, particularly in regional areas. In
such cases, a single member may act first as a conciliator and then, if settlement is not reached,
proceed to hear and determine the matter. While this model promotes expediency, it can raise
concerns about procedural fairness and role confusion. Parties may be reluctant to speak freely
during conciliation if they know that the same individual may later decide the case.

Similarly, other jurisdictions use registrar-led conciliation conferences—such as in the Federal
Circuit and Family Court of Australia. Judicial registrars often conduct these sessions, drawing on
their legal experience but without a uniform standard of conciliation training. [6] This can lead to
variability in quality, particularly in managing dynamics such as trauma, power imbalances, or
cultural differences.

Research has shown that hybrid conciliation models can be effective where clear protocols exist
to separate the conciliation and adjudication roles, or where parties provide informed consent.
[27] However, concerns arise when unrepresented parties are unaware of their rights or options,
or where facilitators lack the training to respond to coercive behaviour, safety issues, or language
barriers. Without safeguards, informal or hybrid models may replicate the same risks identified in
unassisted conciliation—such as undue pressure, power imbalances, and unsafe interactions.

Best-practice tribunal design encourages either the separation of conciliator and adjudicator
functions or, where this is not possible, clear disclosure, informed consent, and availability of
alternative formats (e.g. shuttle or virtual conciliation). In discrimination jurisdictions and some
ombudsman schemes, specialist conciliation staff or officers with combined subject matter and
ADR training are deployed to maintain independence and consistency.

Conclusion

This review highlights both the promise and perils of conciliation in Australian civil justice
systems, particularly in tribunal settings such as NCAT. When conciliation is well-facilitated by
trained practitioners using culturally safe, trauma-informed, and procedurally fair methods, it can
produce timely, cost-effective, and empowering outcomes for parties. It can also enhance
perceptions of procedural justice, allowing people to feel heard and respected.

However, the evidence also reveals significant risks, particularly for unrepresented, low-income,
low-education, and CALD participants. These include pressure to settle, exposure to unsafe or
coercive interactions, and outcomes that fail to reflect legal entitlements. Where conciliation is
conducted without a trained third-party, or where there are inadequate safeguards for
managing power imbalances and trauma histories, the risks to fairness and safety are
heightened.
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Emerging best practice includes clearer training pathways for conciliators, broader availability of
support services, greater transparency in hybrid models, and structural design features such as
shuttle processes and risk screening. These reforms are critical to ensuring conciliation remains
efficient and just.

As tribunals increasingly rely on conciliation as a gateway to justice, ongoing monitoring of users’
experiences and a commitment to continuous improvement will be essential to align
conciliation processes with the principles of access to justice and people-centred justice.
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