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As if to demonstrate the timeliness of this book, it arrived for review in the same mail as an
advertisement for a major national conference on "commercialised government". The
conference addressed issues of competition and reform in commercial activities of
governments. Many of the listed speakers were lawyers; but not a few were managers of
Federal and State bodies now performing some of their tasks by contract through private
corporations. Lawyers have a keen interest in this development because one activity which is
increasingly being let out to private contract is the legal work formerly performed within the
closed corridors of Attorneys-General's Departments or the officers of Crown Solicitors.

But this book is not confined, any more than the conference programme, to the way in which
competition policy is affecting what once would have been called Crown contracts. This is a
lawyers' book, written by one of the editors of the Australian edition of Cheshire and Fifoot's
Law of Contract. He explains in his Preface how the work grew out of his preparation of the
section on government contract in the Law Book Company's valiant enterprise The Laws of
Australia. But necessarily that text is a succinct reference to authority and the principles
emerging from it. The book under review is more discursive. It has allowed the author to deal
with a number of policy issues, in addition to his description of the law.

The first thing to be said is that it is a very user-friendly text. The layout follows the modern
style with clear subheadings in print darker than the text designed to guide the busy reader
through the topics under consideration. | like this presentation of material for it soon shows
whether the author has a good overall concept of the subject matter. It reveals, at a glance,
the topics covered and suggests any that may have been overlooked.

The treatment of the subject of government contracts is logical enough. The book starts with
an introduction dealing with historical perspectives of Crown contracts and the policy issues
which the changing conventions present.

Next follows a chapter on the government's power to enter contracts with separate
treatment of the position of the Federal Government and its agencies, the States and
Territories and the statutory corporations such as Local Government. The practical
consequences of a finding that a contract with government is void for lack of power takes the
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author to the rather unhelpful pronouncement in the House of Lords in Hazell v
Hammersmith and Fulham Londonborough Council [1992] 2 AC 1 (HL), 36 that "the
consequences of any ultravires transaction may depend on the facts of each case". Small
comfort for the non-governmental "contracting" party.

Then the text turns to the formation of contracts with government authorities. It examines
the authority to bind government and the consequences of non-observance of procedures
laid down. Once it was thought that the appropriation of funds by the legislature was
necessary for a government contract to be valid. But this theory was knocked on the head in
New South Wales v Bardolph (1934) 52 CLR 455. It is certainly not necessary for there to be a
specific appropriation for each expenditure. Nowadays, one line appropriation for a
government department is usually deemed sufficient by Parliament. Validity of the contract
may not be affected by the failure to secure the appropriation of funds. But the provision of
funds by Parliament may still be a condition precedent to the liability to pay moneys which
would otherwise be payable under the valid contract. See ibid, 467.

There then follows an extremely interesting chapter on the government as a contracting
party. Mr Seddon points out that the original notion of the Crown as identified with the
person of the Sovereign (as has occurred in legal authority in England and also Canada) was
never appropriate in the Australian context and particularly after the Federation divided the
unity of the Crown. The problems of defining the "Crown" as a legal entity have arisen in the
past because of the claims of various contracting authorities to have the benefit of the
immunity which traditionally attached to the Crown, unless the prerogative was surrendered
to Parliament. But this too, was never a comfortable notion in Australia because of early
Federal and State statutes which attempted to assimilate claims against the Commonwealth
and the States to claims against private litigants. Such statutes led Isaacs J in
Commonwealth v Miller (1910) 10 CLR 742 at 756 to describe the transmogrification of the
subject:

Mr Seddon describes as an "interesting question" whether various "privatised" bodies could
still benefit from Crown privileges. But he leaves the question unanswered, whilst calling
attention to the relevant principles and cases. In this section of the book he examines the
various immunities which have traditionally attached to the Crown - immunity from suit;
immunity from statute without clear enactment; immunity from coercive orders; and
immunity from execution upon the assumption that the Crown will always obey the law as
defined.

Next, the book turns to the application of trade practices and fair trading legislation to
government and its manifestations. This question has become increasingly important as
government has become involved in a wide range of contractual activities. The old
shibboleth that the Crown can do no wrong gives way to a more modern notion in a world in
which a multitudinous manifestations of the Crown, in various governmental enterprises, is
engaging in countless contracts for the supply of goods and services having only a tenuous
link to the authority conferred on the agency by the relevant Parliament.
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The book closes with two chapters on particular topics - tenders and the application of
administrative law remedies. The chapter on tenders examines the process of tendering,
being the principal method by which governments at all levels generally decide to award
contracts. The objective is to promote reasonable access to government business in a free
market and to ensure that the government gets the best value for money. At present there is
no specialised system regulating government contracts in Australia as there is, for example,
in the United States and in the European Union. Mr Seddon points out that the legal
regulation of the tendering process is a relatively undeveloped area of the law in Australia. He
helpfully collects a number of English and Canadian authority on this topic to help fill the
gaps of the local common law. He takes the opportunity to raise the controversial question of
whether, in Australian law, there is a contractual duty to act in good faith citing in this regard,
Priestley JA's opinion in Renard Constructions (ME) Pty Ltd v Minister for Public Works (1992)
26 NSWLR 234 (CA), 270.

The final chapter brought back memories to me from my days on the Administrative Review
Council. There, many federal commercial corporations sought to secure exemption from the
operation of the Administrative Decisions (Judicial Review) Act 1977 (Cth) and the
Commonwealth Ombudsman Act 1976 (Cth) upon the basis that their "essential character"
was commercial, not governmental. So long as they took the advantages of governmental
backing, funding and security, this argument often appeared unconvincing. But since those
days, the trend towards privatisation of governmental commmercial activity has gathered
pace. The links with government have sometimes been watered down by corporate
arrangements following the sale of government interests in the "business". The claim to
exemption from the new administrative law, apt to the supervision of governmental activity
has sometimes become more convincing. The issues are fairly presented and analysed in this
last chapter.

The book seems to peter out at this stage when | would have expected an author of Mr
Seddon's capacity to pull together a few of the themes, cataloguing the issues for the future
and the topics, touched upon throughout the book, which require attention from Parliament
and the courts. To some extent, the big issues are dealt with in the opening chapter on

policy. The author there points to the essential quandary which arises where the government
is engaged in commercial activity necessitating contracts. Try as it might, the government
and its agencies can never be completely assimilated to the private sector. So long as there is
some governmental involvement, and particularly some access to governmental funds raised
from the people, the demand for accountability to Parliament, compliance with the law,
strictness in accounting and better than commercial standards of conduct will generally be
enforced by the courts. To this extent, the duties of accountability, lawfulness, reasonableness
and fair conduct impose upon the modern manifestations of the Crown elements of the
continuing assumptions that were derived by our legal system from the general notion of the
Sovereign's conduct that do not always fit comfortably with commmercial activity competing,
often, in a "cut-throat", international, competitive market.

Mr Seddon does not take sides in the privatisation versus public enterprise debate. That is a
subject he leaves to political theorists and others. His is a lawyers' book, illustrating once
again that a brilliant mosaic of our law is extremely interesting when the spotlight is put
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upon a little section of it. There are found, hiding in the law books, numberless cases which
are unread until an analogous problem pops up. The fascination of this particular area of the
law is its high relevance to the economic activities of modern government in Australia, at all
levels. And the problem of adapting rules and principles devised in earlier times of
governmental contracts to the new world of "commercialised government". In that new
world not only are the airlines and banking institutions being "privatised". But other activities
once thought to be at the very heart of the business of government. Not only have the old
"commanding heights" fallen. The inner-sanctum of what was called the councils of the
Crown is now increasingly being opened up to competitive tendering and private sector
contracts. This process doubtless has many advantages. Successive governments of differing
political persuasions have embraced it with enthusiasm. But from the point of view of the
lawyer, the changes will require the application of old principles with a degree of
circumspection because fundamental notions have been challenged.

All of this calls for a good understanding of legal history, basic principle and modern
applications. This is what Nick Seddon has sought to give. The publishers are to be
congratulated on a very clean, well presented text. Given the developments of
"commercialised government" it seems likely that the subjects dealt with will become more,
and not less, important in the years ahead. Prompted by this important book, | left it with the
guestion: If what was formerly done by government and its manifestations accountable to
Parliament can now be done by "private contract", can we look with confidence to the
remedies in contract to ensure the same standard of lawfulness, fairness, strict financial
probity and propriety that were once secured by the obligation to account to Parliament?
This is a challenge which is presented to our legal system by the shift to privatisation and
governmental contracts. Marrying old, even ancient, legal principles with new social realities
is never a simple task. The field of governmental contracts is not exception. At least by
focussing on the legal principles which apply in that field, Nick Seddon has done a service. In
the next edition, | hope he helps legislators and courts by pointing the way ahead for the
adaptation of old principles to the new realities.



