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At the same time as this book hit the shelves, another concerned with Lionel Murphy's work
as a judge was published: See Michael Coper and George Williams (eds), Justice Lionel
Murphy - Influential or Merely Prescient? (ANU). Whereas that is a book of the papers of a
conference held to mark the tenth anniversary of Justice Murphy's death, containing not a
little criticismn and some disparagement, Jenny Hocking's book is a biography written by an
unashamed admirer of Lionel Murphy. Clearly she is not alone. Within weeks of the first print
run, the book sold out. Now, within a couple more months, it is into its third print run. Clearly,
Murphy the politician, minister and judge continues to engender a lot of interest in the
Australian community.

For some there will never be much more to Lionel Murphy's life than his Ministerial "raid" on
the ASIO office in Melbourne, his advice to the Governor-General on the "loans affair" and the
trials and inquiries he underwent in his last years. The value of Jenny Hocking's book is that it
explores the subject's entire record. It puts these three events in the context of a broader
survey about the life and times of a man, politician, minister and High Court judge. Ifit is
sometimes more favourable to Murphy than some critics would like, it may be said, in all
fairness, that the author spent several years with the spirit of Lionel Murphy, explored his
private papers, his public speeches and his judgments and spoke to countless acquaintances
as no one else has yet done. She emerged with affection and respect for him. Not the usual
Australian sense of belittlement - lopping tall poppies - but a sympathetic piece that does
not entirely gloss over the rough patches.

It is probably still too early for a wholly objective biography of Lionel Murphy to be written. His
personality was so vivid that his spirit remains alive to enrich the lives of those who admired
him and to irritate and aggravate those who hated him and blamed him for every
conceivable social ill.

By her review of Murphy's parental background, his early political life, his turbulent period as
a minister (when numerous achievements of legislation were secured) and his unorthodox
but highly creative time on the High Court, Jenny Hocking offers a portrait of a citizen of
enormous energy, great compassion and unyielding determination who undoubtedly had a
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large impact on Australia which Australian lawyers do well to examine, reflect upon and
evaluate.

The review of Murphy's family history may at last lay to rest the ghost, raised during his
unsuccessful effort to win ALP endorsement for the Federal Seat of Phillip, that he was
actually Jewish but had changed his name to win over the right wing of the New South
Wales Labor Party with false Irish credentials. The book reveals that Lionel Murphy's Irish
origins were entirely genuine and that he would have needed more than an Irish name to
win over his many critics on the Labor Right.

A key to Murphy's life is found in the early chapters which reveal his abiding fascination with
science and technology. It lasted all his life. In his day, a science/law combination at university
was extremely rare in Australia. It happened occasionally in Britain that a great lawyer (such
as Lord Reid or Lord Denning) was a noted mathematician. But in this country, the
combination of science and law was virtually unheard of. It gave Murphy a perspective on the
law which was somewhat peculiar. A conviction that rationality would ultimately triumph;
that logic could always persuade; and that the future beckoned lawyers to an open-
mindedness and willingness to test new propositions, such as is commonplace in science. He
was to discover that such attitudes of mind are not always common in the higher reaches of
the legal profession. Perhaps they are more so today.

An interesting point which Jenny Hocking brings out in the record of the political years is the
consistent antithesis which Murphy provided to the career of that equally determined lawyer
politician, Garfield Barwick. They clashed over matrimonial law reform. They clashed over
Barwick's Telephonic Communications (Interceptions) Act. They clashed over the necessity to
bring ASIO under ministerial direction and accountability. Here were two powerful and
opinionated Australians with different visions of where Australian society should go. But it is
also important also to note the things they held in common. Murphy was not a revolutionary.
He was by no means an anarchist. On the contrary, by his activation of the Senate Committee
system, his dedication to large scale legislative reform, his determination to establish new
reforming institutions (such as the Australian Law Reform Commission) and his work on the
High Court, he demonstrated a Fabian commitment to the constitutional processes of
Australia. He showed his faith in the capacity of those processes to deliver a fairer society,
according to his own ideals.

The book also demonstrates how Murphy's thinking developed on a number of points. He
began by being quite sceptical about a Bill of Rights, left in the hands of unelected and
conservative judges. But he came, in time, to embrace this idea as he saw the failings of
Parliament and the lack of interest among many politicians about the needs for law reform.
Ideas on law reform came spinning from his mind, as Mr Gareth Evans once said, "like sparks
from a catherine-wheel".

Another point emerging from Jenny Hocking's review of the political years was the many
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friendships which Murphy made across political lines. For such a restless, gregarious, party
loving iconoclast, the move to the High Court, in Barwick's massive new building, must have
been a tremendous psychic change. Ingrid Murphy is recorded here as saying, with
becoming understatement, that after the appointment "it was very quiet".

In the latter section of the book Jenny Hocking tries to demonstrate how, in the decade since
Murphy's death, many of his once heretical judicial insights have come to be accepted in
legal doctrine. Perhaps it was his embrace of scientific rationality and rejection of
unquestioning obedience to "foreign" precedents that released his mind to look afresh at
certain areas of the law which had atrophied. His blunt manner of expression of new
principles and his seeming contempt for some old decisions (especially if they came from
England) at first damaged the persuasive power of his judicial writing. But now that it is
understood that many of his ideas are trickling into the decisions of the High Court - and
even where rejected, providing a useful sounding board for another, legitimate point of
view - the embarrassment formerly felt by some advocates in citing his opinions is fading
away.

| suspect that the cases of which Lionel Murphy would have been most proud would have
included Neal v The Queen (1982) 149 CLR 305 where he declared that Mr Neal, an Aboriginal
Australian, was "entitled to be an agitator" and his dissent in MclInnis v The Queen (1992) 177
CLR 292 which established the basis for Dietrich v The Queen (1992) 177 CLR 472. But Murphy
would also probably lay claim to the holdings about the implications to be found in the
Australian Constitution. He regarded it as such basic lawyering, to be alert to implications in a
document for construction, that it scarcely needed justification. Any legal instrument, being
made up of words, must yield its meaning not only from the language used but from the
structure of the text and the implications necessarily to be derived from it.

It is appropriate to ask why so many books have been written about Lionel Murphy, his life
and works, and so few about the other forty Justices who have sat this century on the High
Court of Australia? Even Barwick has had only two books - one by David Marr, which Barwick
hated, and Radical Tory, which he wrote shortly before his death. We still await the definitive
biography of the great Chief Justice Dixon. Other important judges, with interesting and
varied lives, like Sir Victor Windeyer, have passed without the biographies which they clearly
merited. Yet Lionel Murphy continues to exert fascination and to call forth books that tell of
his colourful life and important achievements. The reason, | think, is that Murphy's spirit was
one which demonstrated a quality of love for fellow human beings, an obviously genuine
concern for the under-privileged and disadvantaged, and a determination to turn his high
legal training into progressive action. It is to remind a new generation of Australians about
these many achievements that this book by Jenny Hocking is to be welcomed. It is
beautifully produced. A number of minor factual errors have been corrected in the
succeeding print runs. The cover photograph is particularly arresting - a brooding face of a
committed radical in the law who made a lot of enemies but who also, clearly, attracted
many devotees.
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