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Walk around the streets in a country which is new to you. No soldiers with rifles on the ready.
Few police to exert civic control, which is generally left to the self-discipline of the citizens.
News stands full of daily journals and weekly magazines, including some criticising the
politicians in power. School grounds full of happy children. Court houses teeming with
lawyers with their serious faces. Prisoners in custody led into court, but still treated with
respect for their human dignity. An elected Government: not too visible, not too intrusive.
Sport and culture readily available to the people. Plenty of associations in which ordinary
individuals can collect together to exercise their freedoms. A sense of tolerance of diversity.
An underlying institutional strength essential if anarchy is to be replaced by the rule of law.

Walk the streets of such a country and the visitor will observe, even unconsciously, the
indicators of the implementation of human rights. Of course, first impressions may be
deceptive. Around the corner, in the back streets, may be the paraphernalia of oppression:
monitoring of civic activity, cruelty to minority groups and depravation of fundamental
human rights.

But for the most part, the intangible sense of freedom which derives from general respect for
human rights is resistant to mathematical measurement. Such things defy easy equations.
Lawyers and social scientists may offer their check-lists. But in the end, the sense of freedom
is an intangible thing. It is difficult to define. It is impossible to measure with precision. At
different times, different aspects of human rights will be given different priorities by
observers.

This was a point made tellingly by the Minister for Foreign Affairs of Singapore at the Vienna
Conference on Human Rights:

"There may be a general consensus [about human rights]. But this is coupled with
continuing and, at least for the present, no less important conflicts of interpretation.
Singaporeans and people in many other parts of the world do not agree, for instance, that
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pornography is an acceptable manifestation of free expression, or that homosexual
relationships are just a matter of lifestyle choice. Most of us will also maintain that the right
to marry is confined to those of the opposite gender. Naturally, we do not expect everyone to
agree with us. We should be surprised if anything were really settled once and for all. This is
impossible. The very idea of human rights is historically specific. ... Take Britain for illustration
.. Women only had the right to vote in 1928. Up to 1948, Oxbridge University graduates and
businessmen had extra votes. The United States of America gained independence in 1776.
Only those who paid poll tax or property tax had the right to vote from 1788. There were
barriers of age, colour, sex and income. In 1860, income and property qualifications were
abolished. But other barriers like literacy tests and poll tax still discriminated against
African-Americans and other disadvantaged groups. Women only had the vote in 1920. It
was not until 1965 that African-Americans could vote freely after the Voting Rights Act
suspended literacy tests and other voter qualification devices which kept them out."”

Although the Vienna Conference rejected the notion of an exception to universal human
rights for a particular country, region of the world or for different cultures, the Singapore
Minister had a point. The history of the United Nations' statements on human rights, and of
the development of international law in this regard, has been one of a journey of
enlightenment. We are, by no means, at the end of that journey. Different states are at
different points of the journey. Yet, by definition, the generally worded expressions of
fundamental human rights are universal.

One of the greatest achievements of the United Nations, building on the world's reaction to
the horrors of the Second World War, has been the establishment of the framework by which
universal human rights have been collected, written down and ushered into international
law. This is a remarkable movement which has occurred in an incredibly short period of
human history. It is all the more astonishing that it should have come about under the aegis
of an international organisation controlled by member states. The fundamental purpose of
international human rights law is to put checks and limitations upon states so that tyranny is
prevented and autocracy controlled. In the definition, expression, enforcement and
furtherance of fundamental human rights, UNESCO, the UN Centre for Human Rights and
other agencies of the United Nations system, have had a most honourable role.

Systematic measurement of human rights.

My endeavour in this essay is to collect indicators of the implementation of human rights.
There have been many previous efforts to provide check-lists against which the performance
of different countries could be tested. Thus the Human Freedom Index (HFI) ranks selected
countries according to criteria of specified freedoms. No country among the 88 covered
observes all of the freedoms listed. Sweden and Denmark top the list with 38 of the
measured freedoms, out of a possible total of 40. Among the high ranking countries are New
Zealand (36), Australia (33), Japan (32), Papua New Guinea (30) and Hong Kong (26). Amongst
medium ranking countries on the Freedom Index are the Republic of Korea (14), Thailand (14)
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and Singapore (11). The low freedom ranking countries allegedly include Malaysia (9),
Indonesia (5), Vietnam (5) and China (2). Lowest of all in this list is Iraq 2.

HFI draws upon an earlier study by Charles Humana, who used his 40 indicators to measure
cultural, social, economic and political freedom in a given country 3. The difficulty with this
approach, however, is that no observer of freedom would surrender the measurement to the
criteria of another, however distinguished. Everyone has his or her own notions of what
freedoms are important and how they should be weighted in the scale of things. Therefore,
although measurement scales such as HFI are useful as a stimulus to thinking and as criteria
against which impressions may be judged, a more thorough investigation of the indicators is
probably required, together with a healthy scepticism about superficial ranking of countries
according to a measurement on a specified scale.

Allowing fully for such reservations, many distinguished workers in the field of promoting
human rights stress the value of gathering information on the condition of human rights in
particular countries and regions. They see this task as essential to furthering the universal
protection and promotion of human rights. The late Martin Ennals observed, pointedly:

"The rapid increase in interest in human rights coincides with the rapid development of
information technology. Unless a common and universal system of communication of
human rights information is evolved, valuable information will be wasted, existing
international machinery will not function, standards and codes agreed between
governments and within professional bodies will not become known, and their
implementation will not be monitored." 4

It is this concept which, from the late 1970s, has propelled a number of writers to suggest
that enacting local constitutions and laws, and ratifying international instruments, protective
of human rights, is not enough. For such observers it is imperative to find out how well state,
and non-state, participants live up to the standards for the protection of human rights and
how large a gap exists between the universally acknowledged existence of human rights and
their day to day exercise in different countries at different times. In this sense, the period
which followed the adoption of the International Bill of Rights (comprising the Universal
Declaration of Human Rights, the International Covenant on Civil and Political Rights and
the International Covenant on Economic Social and Cultural Rights) was an auditing phase.
In the words of Dr Nigel Rodley, this function of human rights monitoring involved:

"nothing more complicated than the assembling, presentation and dissemination of
pertinent data in a form that enables human rights performance to be assessed according
to agreed-upon international standards." 5

Impediments to precise measurement.

Every writer in this field identifies the problems involved in the task of specifying the
indicators of the implementation of human rights:

*The amount of data is vast;

[N
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*The perception of the importance of, and the weight to be given to, particular indicators
varies according to the observer;

* Reportage may depend upon the accuracy and honesty of reporters. Articulate advocacy
groups, such as Amnesty International or the International Commission of Jurists, will have
their own special perspectives and priorities. Particular Governments will tend to concentrate
upon some, rather than other, indicators of human rights, according to the urgencies
expressed by their people;

* Substantial resources, evenly and fairly expended, would be necessary to secure a truly
global approach to the task of identifying and then putting into operation the agreed
indicators;

* A different set of indicators might be chosen for a simple task of comparative reporting.
Such indicators would concentrate on fact finding and reportage of particular violations of
human rights or deprivations of fundamental entitlements under human rights law. On the
other hand, a set of indicators to provide early warning of major breakdowns in human rights
observance would concentrate upon different issues, providing more intensive study of
human rights violations peculiar to the particular country under consideration;

* Forecasting is always difficult. Identifying indicators in a particular territory as most relevant
to the state and condition of human rights will require judgment and an intensive
knowledge of the place under consideration. Thus the "fatal triangle" of political killings,
torture and disappearances will be offered as a litmus test for the breakdown in human
rights respect in countries in the most extreme positions. 6 In other countries deprivations of
cultural and linguistic rights, or of the right to self-determination of minority peoples, will be
seen as more pressing;

*The content of human rights will itself be a controversy in some regions of the world. The
first generation (civil and political rights) and the second generation (economic, social and
cultural rights) have now broadened to encompass a third generation of candidate rights for
groups. These include peoples' rights, including to self-determination and, to enjoy, where a
minority, their own culture, religion and language and to share information and
communication. Some observers in developed countries continue to downplay the
significance of economic, social and cultural rights. Some even regard them as a decoy or
diversion from a proper concentration upon civil and political rights which tend to be more
readily justiciable in courts and to have a longer lineage. In other societies, anxious about
minorities and separatist movements, the claim to peoples' rights is disputed or, if
acknowledged, confined to an exercise, strictly within the framework of the law of the
country in question. For present purposes, | shall assume that the human rights of which
indicators are to be identified are those which are contained in the major international
instruments of the United Nations. UNESCO has published a compilation of the major
universal and regional instruments for the protection of human rights, together with a
schedule indicating the ratification by particular countries of these instruments; 7
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*Yet, even within these instruments, and confronted by their terms, there will be disputes
about the meaning of the instrument. For example, some proponents (such as Amnesty
International) regard capital punishment as a violation of the "right to life" guaranteed by
international human rights law. Others contend that the death penalty, properly executed
and preceded by appropriate and effective legal safeguards, is not prohibited by
international human rights law but is actually acknowledged by the International Covenant
on Civil and Political Rights. The question is therefore posed, in devising the indicators for the
implementation of human rights - should an indicator be the existence or abolition of capital
punishment? To some observers of human rights in the world, the carrying out of the death
penalty represents a most grave violation of fundamental human rights perpetrated by the
state itself. To others, this is simply a punishment option of the particular legal regime. It is
within the margin of appreciation accorded to any state in its interpretation of fundamental
rights. Upon such a question it would be impossible, at least at this stage of human history, to
obtain universal consensus. There are many similar questions. The demands by homosexuals
to be treated without discrimination have presented quandaries of this kind to the Human
Rights Committee of the United Nations established under the International Covenant on
Civil and Political Rights. The responsible organ of the Finnish Broadcasting Corporation
decided that it was not appropriate to permit discussion of issues related to homosexuality
which could be interpreted as encouraging homosexual behaviour. The prohibition was
eventually challenged in the Human Rights Committee. The Committee observed that public
morals differed widely throughout the world. On this topic, there was no universally
acceptable common standard. Therefore, a "margin of discretion" had to be accorded to the
responsible national authorities 8. Contrast this decision with the later finding of the same
Committee in the Toonen case. It upheld a complaint that the laws of Tasmania, Australia,
criminalising private adult homosexual behaviour, were contrary to Article 17 of the Covenant
protecting individual privacy. The Committee did not accept the argument that moral issues
were exclusively a matter of domestic concern

".. as this would open the door to withdrawing from the Committee's scrutiny potentially
large number of statutes interfering with privacy.” 9

| hope that | have said enough in the foregoing to indicate the disputed nature of any
attempt to identify conclusively the indicators of the implementation of human rights.
Inescapably, the task is controversial, because the subject matter, human rights, is inherently
the subject of intense debate and of differences of opinion. The perceptions of all of us
concerning the indicators of human rights observance are influenced by our upbringing,
legal and social culture and life's experience.

An observer from a developed country might be shocked at what is seen as the primitive
conditions of a prison, or the unfair procedures of the military tribunal of a developing
country. Human rights advocates of a developing country may denounce the poor, homeless
beggars whom they see on the New York streets seeking refuge in cardboard packing boxes
beside the marble and glass buildings opposite the United Nations Headquarters. Lawyers,
brought up in the common law tradition, may be shocked at the status accorded to the
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public prosecutor in the legal procedures of a state of the civil law tradition. Professors of
jurisprudence of the civil law will be astonished at the absence of a modern constitutional Bill
of Rights, enforceable in the courts, in countries of the common law such as Australia and the
United Kingdom.

Even when the universal instruments are taken as our guide, there will be controversy and
dispute about the meaning of the words, for that is the very nature of language and its
operation in the law.

Within domestic jurisdiction, constitutional guarantees and legal texts may enshrine, with
perfect clarity, the principles of universal human rights. By that test, the indicators will all be
passed. But the actuality, in practice, may be completely different. The law may not be
respected. Exclusions may be allowed for political cases, or for proponents of minority rights.
The judges may be independent in legal theory and guaranteed tenure under the
constitution. But if, as in Cambodia, they are paid the equivalent of only $US 20 a month, the
opportunity for true independence and economic certainty may be substantially lessened.
The judicial officer may have the will to practise integrity and professional independence. But
he or she will still have to house, feed, clothe and educate the family. Thus, a survey which
listed only the legal instruments and the approximation of written texts to the international
principles of human rights, would run the risk of giving a misleading impression of the state
of human rights in a given country. Such indicators could actually distort the true position.
They could give a false image of human rights implementation. This is not to say that the
existence of such texts is irrelevant. But it is only the start. The actual implementation,
enforcement and observance of the law, must also be judged. So must the teaching of the
principles of human rights to all who live in the country so that respect is semi-automatic
and does not depend for its implementation upon legal orders or disputed court cases.

| have now listed some of the chief problems which confront any attempt to collect the
indicators of the implementation of human rights in a given country. Having alerted the
reader to these difficulties, | will now turn to some of the institutional arrangements which
exist by which the condition of human rights implementation can be evaluated. But these
indicators should be considered with the foregoing warnings in mind.

INTERNATIONAL INDICATORS.

The establishment of the United Nations by the Charter took, from the first, as one of the
purposes of the new organisation, the achievement of respect for fundamental human
rights. To this end a great network of human rights treaties has been established, many of
them negotiated under the auspices of the United Nations itself. The most important
instruments include the two international Covenants previously mentioned and a series of
other treaties concerning the prevention of discrimination, the outlawry of genocide, war
crimes and crimes against humanity. Others were the conventions on the suppression of
slavery, the traffic in persons and forced labour and instruments relating to the protection of
particular groups, such as aliens, refugees and stateless persons; workers; women; children;
prisoners and civilians.
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This is a truly astonishing tapestry of international law. Most of it has been developed since
the foundation of the United Nations 10. Much of it is adhered to by large numbers of the
member states of the United Nations. Some of it may be invoked by individual complaint
mechanisms used by residents of a particular state complaining about human rights
violations within that state.

One of the most important indicators of the implementation of human rights is, | believe, the
adherence to the First Optional Protocol to the International Covenant on Civil and Political
Rights 11. By this instrument, member states which agree submit themselves to the
jurisdiction of the Human Rights Committee. They accord to individual complainants a right
of communication to the Committee. Such communications may assert that the
participating state has failed to accord to the complainant the rights guaranteed by the
Covenant. Only a minority of states have so far submitted to this jurisdiction. Unsurprisingly
perhaps, many of the states which are reputed to be amongst the worst offenders against
human rights, have failed to do so.

In Australia, immediately after ratification of this Protocol, a communication was lodged by
Mr Nick Toonen complaining about the failure of Australian law to provide, in Tasmania,
proper protection of his human rights, under the International Covenant on Civil and
Political Rights including to privacy. The Human Rights Committee upheld his complaint 12
This led to the enactment of Federal law in Australia, in effect over-riding the Tasmanian law
complained about 13. The power of the decision of the United Nations Human Rights
Committee was not found in its binding force. In this respect, it was not like a judgment of
the Privy Council in London, in days gone by, binding on Australian courts and enforceable by
their sheriffs. But its persuasive influence and its determination of a fundamental and
contested issue of human rights, swiftly led to an almost unanimous approval by the
Australian Federal Parliament of a law aimed at bringing Australian domestic legislation, in
all parts of the nation, into conformity with the found obligations of Australia under the
Covenant.

This is why, ratification of the First Optional Protocol can be seen as an important indicator of
the implementation of human rights in a given country. In a sense, it is an indication of the
confidence of a state in its general adherence to the human rights principles of the
Covenant. It is willing to submit its laws and practices to the scrutiny, findings and persuasive
advice of the members of the Human Rights Committee.

Apart from the work of the Human Rights Committeeg, it is important to mention the
activities of the United Nations Commission on Human Rights and its Sub-Commission on
Prevention of Discrimination and Protection of Minorities. Within the United Nations, a
multitude of human rights activities are pursued by bodies created under the authority of
the Charter, or under human rights treaties. The General Assembly and the Security Council,
together with the Economic and Social Council and the Commission on Human Rights, are
the major bodies based on the Charter. The Human Rights Committee, the Committee on
the Elimination of all Forms of Racial Discrimination, the Committee on Economic, Social and
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Cultural Rights, the Committee Against Torture, the Committee on the Rights of the Child
and the Committee on the Elimination of Discrimination Against Women are all created
under particular treaties. Specialised agencies of the United Nations, such as the
International Labour Organisation and the United Nations High Commissioner for Refugees,
have very important human rights functions. The relation between these bodies and
individual states can often illustrate the situation of human rights in those states and provide
visible indicators for the state of human rights.

Space does not permit an examination of the operation of all of these Charter and treaty-
based bodies. Let me concentrate on the one which | know best, the Commission on Human
Rights.

It meets in Geneva. It is presently composed of 53 Governmental members elected on
regional groupings by ECOSOC in staggered three year terms. It has become responsible for
monitoring compliance with international human rights standards, recommending new
standards, investigating reported violations, submitting proposals for new programmes,
providing advisory and technical services and pursuing related objectives.

Pursuant to resolutions of the General Assembly, or the Commission on Human Rights, a
number of special rapporteurs, special representatives and expert committees has been
appointed to report upon particular themes relevant to human rights, or upon the human
rights situation in particular states. My own task, as Special Representative to the Secretary-
General for Human Rights in Cambodia, is to report upon my findings in respect of human
rights in that member state. | do this twice a year in reports delivered to the General
Assembly of the United Nations in New York (usually in November) and to the Commission
on Human Rights meeting in Geneva (usually in March).

My reports are offered in the context of the provision of advice and technical assistance to
the Government of Cambodia. They are prepared following intensive visits to Cambodia and
scrutiny of the state of human rights in all parts of the country. They draw upon information
supplied by individuals, non-Government organisations (NGOs), national and international
human rights bodies, Governmental agencies, etc. The duty of special
representatives/rapporteurs is to report, with sensitivity but with complete honesty, to the
international community represented in the Commission on Human Rights. The obligation of
member states to answer, in that environment, reports about perceived human rights
derogations provides an important stimulus to human rights observance.

States may ignore the reports. Many do. But the system is one designed to increase
accountability by reference to international human rights law. That law provides the
indicators for the relevant special rapporteur/representative. They are not judging a state, its
laws and practices, by reference to their own idiosyncratic opinions. They are bound to
perform their functions by reference to the international treaties which establish the
framework of fundamental human rights recognised by the United Nations 14. Their work
should be constructive. In any case, it is limited to the provision of advice and technical
assistance to the country concerned.
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In addition to these procedures within the Commission on Human Rights, the treaty bodies
require periodic reports from those countries which have ratified the various human rights
instruments 15. Whereas the Commission on Human Rights can monitor and establish
standards for human rights in all countries of the world, the Human Rights Committee,
established under the International Covenant on Civil and Political Rights, can monitor and
establish standards only for those countries (115) which have ratified or acceded to that
Covenant. By their periodic reports, countries give details of the extent to which they have
conformed to the international human rights standards laid down. Many of them provide
details of problems and difficulties which have been experienced. They are subject to
guestioning by members of the Committee. This is the same Committee as adjudicates
individual complaints. There are similar committees under other human rights instruments.

An important indicator of human rights observance may thus be found by the participation
by states in the large network of United Nations sponsored treaties relevant to human rights,
by their timely provision of periodic reports on their compliance with these instruments, and
by the extent to which they come through the reporting process under the searching
questions of the various commmittees. The latter are quite frequently stimulated by
information supplied to members by human rights NGOs critical of governmental
performance.

Although acceding to an international human rights treaty has its complications 16,
accession alone is not enough. Yet accession can be an important symbolic acceptance of
the standards laid down in the international instrument. It provides a criterion, both for
national action and for international scrutiny. Submitting to the additional discipline of such
scrutiny, on individual complaint, to the treaty bodies such as the Human Rights Committee,
is generally a very good indication of human rights observance. A look at the list of countries
which have ratified international instruments and submitted to the individual complaint
procedure will give at least some indication of the state of human rights in those countries.
Certainly, it is rare to see the countries which have the worst reputation for human rights
abuses, submitting to the individual complaints procedure afforded by the First Optional
Protocol to the International Covenant on Civil and Political Rights. As yet, there is no
individual complaint procedure on the model of the Human Rights Committee for the
Committee on the Economic, Social and Cultural Rights Covenant which was established in
198E5. Its principal work is in the scrutiny of periodic reports of participating countries.
Recently, there have been proposals for the establishment of facilities for direct
communication by individuals, both to that Committee and to the Committee on the
Elimination of All Forms of Discrimination Against Women. So far, none has been created.

A final indicator of the implementation of human rights on the international level can be
mentioned. Concern about human rights should not stop at a state's borders. Living in an
interdependent world, the concerns about human rights in other states must be shared by
all members of the United Nations. This feeling of concern has not only evidenced itself in the
political decisions of the General Assembly and Security Council. It is also evidenced in the
agencies of the United Nations which provide specialist assistance for building the
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infrastructures important for true human rights observance. It is also seen in participation in
peace keeping activities which provide the foundation for human rights respect.

The work of the United Nations Transitional Authority for Cambodia (UNTAC) was a
prerequisite to the conduct of democratic election. The election, in turn, laid the foundation
for a Constituent Assembly and a national Parliament to provide the source of civil
government operating with respect to fundamental human rights 17. An important
ingredient of the UNTAC operation was the Human Rights Component. It examined,
investigated and reported upon, complaints of human rights violation. It provided the
foundation upon which was subsequently built the Office of the Centre for Human Rights in
Phnom Penh. That office works closely with me in my activities as Special Representative of
the Secretary General.

A vital activity of the human rights component of UNTAC was the encouragement,
protection and funding of human rights organisations designed to translate the aspirations
of human rights in international law into the daily life of Cambodians, so long denied them.
An important aspect of peace keeping must be the establishment of human rights in the
countries concerned. That is why it is vital to have clear criteria, found in the treaties of the
United Nations. It is also why it is essential that alleged abuse and exploitation on the part of
United Nations troops and other officials should be vigilantly redressed18.

NATIONAL GOVERNMENT INDICATORS.

Independent courts.

History in many countries has shown the importance of the existence of independent courts
for the protection of human rights. Courts, comprising judicial officers whose tenure is
guaranteed and who work in a culture of integrity, neutrality and independence, afford
protection for civil and political rights and the environment in which economic, social and
cultural rights may also be advanced.

Without the guarantee of, and conventional obedience to, the independence of the courts, it
is hard to see how the rule of law could be defended effectively. In its place all that would
remain is the rule of power - whether the power from military guns, or of economic or
political might, or of the lawless mob rampaging in the streets. Brave judicial officers who
uphold fundamental human rights against the military or the mob, and even against popular
opinion, are essential indicators of the implementation of human rights. To reinforce such
courage it is necessary to have procedures for the selection and training of judges, proper
arrangements for receiving and investigating impartially complaints against judges, and
constitutional provisions for their removal on proof of misconduct or incapacity, and that
alone.

A good indicator of the role of the courts as implementors of human rights is to be found in
the provision of a constitutional statement of human rights, or at least of core principles
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which are put above the political fray, interpreted and, where necessary enforced, by the
independent courts. Yet, even this, may not be essential.

For example, in some countries which would be traditionally regarded as generally respectful
of civil and political rights, the constitution (if it exists in writing at all) does not include a basic
statement of human rights. In Australia and the United Kingdom there is no such general
constitutional charter. In Canada, the Charter of Fundamental Rights and Freedoms is of
comparatively recent origin. In New Zealand it has no constitutional status as such. In these
countries there is an active debate concerning the desirability of having a constitutional
guarantee of human rights.

Critics suggest that such charters tend to emphasise civil rights and to give inadequate
attention to the less easily justiciable social and economic rights which may be of the
greatest importance to the disadvantaged 19. Other critics are fearful that constitutional Bill
of Rights will politicise the judiciary and transfer effective power on important social issues
from elected representatives to unelected judges 20.

This is not the occasion to enter that debate. It is enough to say that, in most countries, the
collection of fundamental rights in a constitutional document has proved useful in providing
a reminder to the other branches of government and a stimulus and guide to the judicial
branch.

Even in those countries which do not have a constitutional charter covering the main rights
typically found in United Nations treaties, the impact of international human rights law has
recently produced the development of implied legal rights, defensive of free speech and
protective against discrimination. For example, in default of the constitutionally guaranteed
list in the Australian Constitution, the courts have been developing implied constitutional
guarantees 21. As well, in many countries of the common law, there is a move towards the
application of the so-called Bangalore Principles 22. Under these rules, devised by a meeting
of judges sponsored by the Commonwealth Secretariat, a judge finding a gap in the
common law or an ambiguity in a statute, may properly fill the gap or resolve the ambiguity
by reference to international human rights jurisprudence 23. This doctrine has lately received
the cautious support of the High Court of Australia 24, the Court of Appeal of New Zealand 25
and the English courts 26. It shows the infectious impact of international human rights law
on the courts. The growth of a culture of knowledge about, and respect for, international
human rights principles in the judiciary of a country is an important indicator of the
implementation of human rights at the judicial level 27.

Notwithstanding these developments, in those countries which do not have constitutional
Bills of Rights, there are numerous demands for the adoption of express guarantees
enforceable by the citizens 28. Because constitutional reform is often difficult to achieve, and
because human rights issues are often emotional and disputed, such alterations of the basic
texts are not easily procured, at least in most developed countries. But the value of a
constitutionally stated, and individually enforceable, list of fundamental human rights is that
it gives legitimacy to the protection of basic civil rights. It may protect those basic rights
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against the winds of popular sentiment which are not always attentive to the rights of
minorities. It is a truism that human rights matter most when they are demanded by
unpopular or vulnerable minorities. That is why so many of the test cases in the courts are
brought by members of such minorities - such as indigenous people, religious and ethnic
minorities, religious dissenters, particular racial groups, and groups traditionally suffering
discrimination such as women, homosexuals, sex workers, persons infected with HIV/AIDS, or
the otherwise handicapped.

The mere existence of independent courts is just the prerequisite to the protection of human
rights. Self evidently there must be, in addition, an independent legal profession which has
the courage to bring difficult and unpopular cases to the courts. One of the most important
annual publications for monitoring the indicators of the implementation of human rights is
Attacks on Justice. This report is produced every year by the Centre for the Independence of
Judges and Lawyers (CIJL) in Geneva, established by the International Commission of Jurists.
It chronicles the attacks, both physical and institutional, upon judges and lawyers in many
lands. Few such attacks escape scrutiny under the watchful eye of CIJL. Without an
independent legal profession, willing to take on test cases and to defend unpopular people -
offering their services against official resistance, the courts, which cannot generally initiate
proceedings, may be helpless. Without the provision of proper legal aid and financial
assistance in appropriate cases, the promise of equality before the law will be false and the
boast that the courts defend human rights will be an empty one. In many countries,
including my own, the courts have upheld the obligation of the state to provide legal aid for
persons accused of serious crimes 29.

Accountable Executive Government.

Further indicators of the implementation of human rights can be found in the accountability
of the executive Government. Under constitutional arrangements, ministers and bureaucrats
are ordinarily answerable, ultimately, to an elected Parliament. But rendering them
effectively answerable for the action of policemen on the street, military at the borders and
bureaucrats at administrative offices may be quite another thing. Translating the theory of
accountability into practical reality, has been one of the greatest challenges to the practice of
public administration in the latter part of the twentieth century.

In Mmany countries accountability has been improved by reforms of administrative law.
Whereas the civil law countries had a developed administrative law for many years, this has
come slowly to countries of the common law tradition. In judging the implementation of
human rights in the many activities of government, it is important to have regard to the
institutions which have been established to enforce basic rights.

The courts themselves afford judicial review to keep administrators within the law, to ensure
that their procedures are fair and that their ultimate decisions are not so unreasonable as to
demand judicial intervention. The growth of judicial supervision of the Executive Government
was described by a leading English judge, Lord Diplock, as the greatest advance in the
English law in his lifetime. It is an advance which has spread throughout the common law
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world. It has ensured judicial review of administrative action which is much more vigilant to
the "three little words" which encompass an effective administrative law protective of human
rights: legality, fairness and reasonableness.

In addition to judicial review, administrative review has been strengthened in many states to
provide scrutiny of bureaucratic decisions. Thus, many countries have established the office
of the Ombudsman to provide a cheap, effective and approachable guardian with power to
investigate public complaints against administration. In many countries, law reform
commissions have been established. In Australia, the Australian Law Reform Commission is
obliged, by its statute 30 to ensure that its proposals to Parliament are, so far as possible,
compatible with the International Covenant on Civil and Political Rights. This provision was
enacted even before Australia had ratified the Covenant. It is an injunction which the
Commission takes seriously.

Specialised protectors have also been established in many countries to receive public
complaints, to investigate, conciliate and, where necessary, sanction, abuses of human rights.
These frequently take the form of Human Rights Commissions or committees, or anti-
discrimination boards. Although such bodies may not have the power of the courts to
impose sanctions, they will generally be more accessible to ordinary citizens, cheaper in their
operation and less time consuming in their procedures. They will also usually employ
techniques of conciliation and education. They may extrapolate from their experience in
particular cases and promote human rights education in schools and through the
community, including by way of the media. The existence of effective procedures for
administrative review, law reform bodies, human rights commissions, anti-discrimination
boards, and specialist guardians (such as privacy or data protection commissioners) afford a
rich panoply of institutional arrangements important as indicators of the practical
implementation of human rights in the vital sphere of modern government.

Unless there are effective and approachable bodies of this kind, to which citizens who claim
that their human rights have been denied have access, the promise of human rights
protection may be but empty words. Translating that promise into action requires a great
deal of effort. Even the establishment of institutions of the kind which | have described will
not ensure that individuals, if affected, have the determination, courage, knowledge and
persistence to pursue their rights. These personal qualities are not easily inculcated in a
community living in ignorance or fear. Yet at least by providing institutions of this kind, it may
be hoped that vigorous individuals, supported by active NGOs and stimulated by modern
procedures (eg, representative actions, class actions, test cases, etc), will bring important
instances to the attention of courts, commissions and tribunals which can afford an effective
human rights response.

If, therefore, one wishes to test the indicators of the implementation by Executive
Governments of human rights, it is certainly relevant to look to the institutions of the kind
which | have mentioned. Their absence tends to be a sign that the ministers and bureaucrats
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in their offices prefer to be left alone, untroubled by the complaints of human rights abuses
voiced by the people, unanswerable to the people whom they "serve".

Vigilant legislatures.

Elected Parliaments have tended to lose much influence as the twentieth century has
witnessed a shift of power to the Executive and, to a lesser extent, the Judiciary. The
existence of free and fair election is a prerequisite to the creation of a legislative body which
is likely to be concerned about human rights. An important strategy of the United Nations in
many countries in which it has offered assistance, notably through the United Nations
Development Programme (UNDP), has been preparing for, underwriting, monitoring and
following through, the conduct of free and fair elections. In this regard the Inter-
Parliamentary Union (IPU) and the Commonwealth Parliamentary Association also play a
crucial role. A fairly elected legislature is likely to lift its voice against at least the worst cases
of oppression and departures fromm human rights. The conduct of fair elections is therefore an
important indicator of the likely implementation of human rights 31.

Many parliamentary bodies have established human rights institutions of their own. Indeed,
of the 164 Parliaments which are members of the IPU, 52 have parliamentary bodies dealing
specifically with human rights. Many also have informal groups of Parliamentarians which
meet together to discuss issues of relevance to human rights.

Even in a Parliament, such as that of Australia, which does not have its own human rights
commission or committee, there are other committees which have functions relevant to
human rights. Thus, in the Australian Senate, the Committee on Regulations and Ordinances
established in 1932, is required to review subordinate legislation to ensure that it is:

"in accordance with the statute ... does not trespass unduly on personal rights and liberties ...
does not unduly make the rights and liberties of citizens dependent upon administrative
decisions which are not subject to review on the merits by a judicial or other independent
tribunal ... and does not contain matter more appropriate for Parliamentary enactment.”

INn 1981 the Australian Senate also established a Committee for the Scrutiny of Bills. It
examines primary legislation against the same criteria.

Such committees are now a common feature of Parliaments in many states. They play an
important role in the defence of fundamental human rights. Their operation in the states of
the Pacific is regularly examined in the Australasian and Pacific Conference on Delegated
Legislation 32. In other regions there is similar co-operation.

The effective operation of a democratic legislature is thus a keystone in the arch of human
rights. This point was stressed by Professor lbrahima Fall, Assistant Secretary General of the
United Nations for Human Rights, in a speech to the Inter-Parliamentary Symposium in
Budapest in May 1993.
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"Parliaments are one of the crucial elements in a democratic society and essential in
ensuring the rule of law and protection of human rights. In fact, in their daily work of
transforming the will of the people into law, and in controlling the Executive and public
administration, Parliaments and Parliamentarians are often the unsung heroes of human
rights ... We in the United Nations pay tribute to the very important role of Parliaments in
the field of human rights, and we are looking forward to establishing even closer contacts
with them throughout the world, as we seek to assist in improving respect for human rights
at the national level. The unique competence, experience and wisdom of Parliaments will be
a precious contribution to achieving that objective." 33

Sadly, some legislators are content to serve and draw their salaries and to allow the Executive
Government or a military regime to ride roughshod over human rights. The existence of a
legislature, and even of one fairly elected, is not necessarily a guarantee of respect for human
rights. But the absence of such a guardian makes abuse of human rights easier, for, in almost
every elected legislative body there will be some who, even at personal risk, will raise their
voices and denounce abuse, uphold principle and propose legislation to prevent wrongs and
to redress them where they have occurred.

One development which has occurred in Cambodia, for example, may be mentioned as an
illustration. A Member of the National Assembly (and former Minister), who fell out of favour
with his political party, was ousted from the Assembly, despite cautions by myself and others
that this offended fundamental human rights of the Member and of the people, including
those who had elected him. This instance showed that the letter of the law or the creation of
the institution is not enough. A culture of respect for diverse opinions and an acceptance that
sometimes those opinions may be right, are essential to the building of a legislative
institution and party system protective of human rights. The privileges of Members of
Parliament must be safeguarded and scrupulously protected by the legislators themselves.
Legislators must see attacks on one as an attack upon the institution. By the same token,
they must not abuse their privileges, for that abuse can itself undermine the human rights of
others.

OTHER INDICATORS.

Beyond the institutional framework which | have mentioned, there are countless other
indicators of the condition of freedom and the implementation of human rights in a given
state.

Amongst the most important are the economic indicators. Without a minimum level of
economic progress, grinding poverty, uncontrolled population growth, malnutrition, disease
and unrequited wants, will consume the potential of a society to respond to the demands for
basic human rights. In this regard the achievement of economic and social rights is very
much connected with the capacity of Government to provide an appropriate economic
environment for the advances essential to an efficient, modern economy 34.
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Combating corruption and dealing with it at its source, is a particular challenge in developing
countries as they struggle to improve their economies and to reach the point of "lift-off"
which will have the beneficial effect in curbing excessive population growth and providing
the kinds of human rights that are acknowledged by the International Covenant on
Economic, Social and Cultural Rights. The importance of those rights should not be under-
estimated.

Measuring enlightened leadership is difficult but obviously important. Quantifying respect for
the values of neighbours is next to impossible. Evaluating the existence of a national, and
even a global, civil ethic is hard indeed. Clearly relevant is the extent to which the state, or its
leaders, are committed to de-militarising their societies, spending less on arms and the
military and ridding the environment of small arms and land mines which so threaten the
human rights of ordinary people.

In most developing societies, ordinary citizens, minding their own business, will rarely, if ever,
come into contact with the courts. They will have as little as possible to do with the Executive
Government and probably no contact with the legislature, unless it be a very occasional vote.
Yet, for the ordinary citizen, access to clean water, to health facilities when children are sick,
to educational facilities for both girls and boys, and opportunities to enrich the spirit with
religious instruction and cultural experience, represent what such citizens will often see as
the urgent priorities of human rights. Human rights are equal and interdependent. But the
indicators of human rights in a given society go far beyond the courts, prisons and
administrative offices where civil and political rights are typically measured. This is why, in
classical studies of the monitoring of human rights and for judging the performance of
particular countries, detailed attention is given to the right to food, the right to health care,
the right to education, the right to fair working conditions and to be free from slavery and
other rights respectful of the wishes of minorities to self-determination, and to the integrity
of their group identity 35.

The right of free expression is also a vital indicator of the condition of human rights. That
explains why the number of journals and the diversity of electronic media outlets is so
important. To some extent, the advent of modern information technology makes it more
difficult to restrict the free flow of ideas and information today. Satellites beam their
messages down upon all of us. But with those messages have come new problems of
cultural hegemony as the universal language and the entertainment empire of Hollywood
and Mr Rupert Murdoch reach out to swamp more vulnerable languages and cultures, the
preservation of which is another important indicator of respect for human rights.

Every observer of the human rights indicators will have his or her own list of vital criteria by
which the state of human rights can be judged. Mine, for example, would include most
certainly the way in which a country responds to the human rights challenges of HIV/AIDS 36.
In many ways the AIDS pandemic tests our respect for human rights and our resolve to deal
with compassion and effectiveness with this unexpected and shocking challenge to
humanity.
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A connected theme of women's empowerment must also be mentioned. The Beijing
Conference on Women in 1995 focused attention upon the very many ways in which women
have suffered gross disadvantages in the achievement of their human rights. The Conference
also illustrated the diversity of viewpoints about just what those human rights involve.
Although much common ground was discovered, there were important differences of
perspective between the representatives of women in different parts of the world.

The treatment of children has become an important focus of human rights work following
the adoption of the Convention on the Rights of the Child and its ratification by most
countries of the world. Translating the fine words of the Convention into action for street
children and other vulnerable minors is a different matter. The United Nations responded to
that challenge by the appointment of a Special Rapporteur on the Sale of Children, Child
Prostitution and Pornography (currently Mrs Ofelia Calcatas-Santos of the Philippines).

A number of countries, including Australia, have enacted legislation to impose criminal
sanction on nationals, whether at home or abroad, who engage in sexual exploitation of
under-age children 37. But the basic causes of child vulnerability must also be addressed.
These include economic impoverishment of many societies in the world and the urgent need
for birth spacing and population control policies which are respectful of the fundamental
human rights of all concerned.

There are many other identifiable indicators of respect for human rights. They include the
treatment of indigenous minorities, a matter upon which Australia's record, at least until
recently, has been less than perfect 38. The protection of land rights of indigenous peoples
and the redress of economic, social and cultural disadvantages of minority racial groups
demonstrate the extent to which a country has sufficient self-respect to safeguard the
interests of those who were living in the country before another dominant group (often of
settlers) arrived.

The treatment of refugees and of displaced stateless persons is also a test providing an
indicator of human rights respect for brothers and sisters from less fortunate circumstances.
Some countries simply push the refugees away. They close their borders and prosecute the
few who gain entry. International human rights law imposes upon the international
community of states duties of response to refugees. The enormous flows of population which
occur in the wake of gross human rights deprivations have been seen recently in Rwanda,
the former states of Yugoslavia, Chechnya and elsewhere. Xenophobia is by no means
confined to advanced countries. A useful indicator of the respect of the rights of all human
beings can be seen in the extent to which states accept refugees and offer them sanctuary
and a new life for themselves and their families.

Increasingly, environmental issues are being recognised as relevant to fundamental human
rights. The right to live in a sustaining environment is now acknowledged as one of the
critical issues facing the global community. Uncontrolled logging without reforestation, the
destruction of the natural beauties of the world, the despoliation of forest environments with
consequent soil erosion, flooding and impoverishment, the destruction of the economic
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wherewithal of poor countries, the disappearance of the natural habitat of human
communities and the elimination of precious varieties of flora and fauna, all threaten the
ecology of the world and its irreplaceable diversity. Fortunately, this has now been realised.
The United Nations has played a crucial role in the process of this realisation. Today, critical
indicators of the implementation of human rights will certainly include the extent to which
states respect and protect the environment, not only of their own territory, but that of those
whose economic resources they exploit. A truly modern list of the indicators of human rights
will judge harshly those nations which put at risk the global environment by allowing
marauding, selfish exploitation of the natural resources of others, with little thought to
sustained development and the long-term future. The notion of global commons demands
respect. The report of the Commission on Global Governance has called for a new trusteeship
for global commons and for reinforcement of the civil society of the planet. The
strengthening of international law, the creation of an International Criminal Tribunal and
code, and the rendering of all persons, nationally and internationally, accountable to
compliance with the code are further goals of a world respecting universal human rights. 39.

Time does not permit a detailed exploration of the delicate issue of self-determination and
protection of minorities. This is also an issue upon which UNESCO has played a critical role,
whilst most other agencies have shied away. It is within UNESCO that the United Nations has
sought to describe the features of a "people" for the purposes of the people's right to self-
determination guaranteed by the Covenants and now, more generally, by international law
40. The respect for minority rights is one of the most important issues for the future of
human rights. Anyone in doubt should look at the flashpoints of the recent challenges to the
world's peace and security. The lesson is obvious. New institutional arrangements are needed
within the United Nations. Meanwhile, the way in which countries treat minorities living
within their borders and respect the human rights of such groups, provide important
indicators for their true commitment to human rights respect.

Relevant to all of the foregoing is the position of NGOs in both the national and international
communities. At the meetings of the organs of the United Nations and the treaties which
uphold human rights principles, international NGOs (such as Amnesty International, the
International Commission of Jurists, International Alert, Greenpeace, Global Witness, the
Watch Organisations, etc) play a vital role in reporting abuses of human rights, stimulating
the advancement of remedial action and of international law, encouraging the appointment
of investigators and scrutinising their reports with a critical eye. The extent to which such
international bodies, and their local counterparts, are left alone to perform their functions
vital for human rights in any given state, is a sure marker of the health of human rights and
the confidence of the state in its own performance.

One recent study suggests that an important measure of liberty in a country is to be found in
the number of citizen groups, such as chess clubs, football groups and choral societies. It is in
ordinary collections of citizens, coming together without fear or inhibition, that the ideas of
freedom are shared and the insistence upon respect for human rights is nurtured Belatedly,
an attempt is being made to provide a global framework for this "third sector". A new
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international body, CIVICUS, has been established, with headquarters in Washington, to give
coherence to the free participants of citizens in civil society in every land.

The future of human rights includes attention to the formal steps that are necessary to make
the human rights treaties work more effectively.41 But it also requires attention to the likely
future issues for human rights. The International Commission of Jurists (ICJ) has assisted, by
identifying the likely target areas of future human rights activity. These too provide criteria by
which the state of human rights in any country may be judged. Included in the ICJ's list of
future challenges to human rights are: the human rights of drug users and drug dependant
persons; the human rights of sexual minorities; the human rights of persons infected with
HIV/AIDS and like disabilities; human rights and religious fundamentalism; human rights of
women and of children; and the human rights challenges presented by new technologies
such as informatics and the Human Genome Project.

The journey towards respect for human rights is, indeed, the journey of enlightenment. If
some on the foregoing list might appear to include causes which are unpopular today, we
should reflect upon just how unpopular women's suffrage was when first propounded, or
self-determination for colonial peoples, or religious tolerance and diversity at the time of the
Christian Reformation, or equal voting rights to all races even in relatively advanced societies
even in very recent times.

No state has a monopoly on wisdom about human rights. Each of us can learn from others.
The great advance of the past 50 years has been the acceptance by the international
community and by international law, of the fundamental principles of human rights and the
creation, nationally and internationally, of bodies to give these statements effective
operation, often for the first time. Whereas it is not possible to propound a simple formula for
the measurement of human rights implementation in different states, it is perfectly feasible
to afford some indicators by which the performance may be judged. It is also desirable to do
this as a stimulus to every state to strive for higher attainment. Noble words are not enough.
Action is needed. Action should be audited. The indicators for the implementation of human
rights provide the criteria for the audit. Each one of us is qualified, as a human being, to
perform the audit. We should start at home. But we should not forget our sisters and
brothers in other lands. And when, in our audit, the indicators for the implementation of
human rights show that the performance in the respect for human rights is wanting, we, the
people, should not be slow to raise our voices. We should remember that the United Nations
was created in our name. We, the people of the world should assert our rights and insist that
they are respected. One day, soon, that goal will be achieved. But it will only be achieved by
our intelligent action and vigilant insistence.
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