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A number of developments in recent weeks have drawn attention, once again, to HIV risks in 
Australia's prisons: 
 
A group of 52 prisoners at Long Bay and Bathurst Gaols in New South Wales commenced 
proceedings in the Supreme Court of that State to assert the duty of care in the Government 
to make available to prisoners condoms to prevent, or minimise, the transmission of HIV and 
other sexually transmitted diseases; 
 
In a letter to the Australian Medical Journal it was reported that the first proved case of AIDS 
transmission in prison has been detected in Australia. A 32 year old man, who tested negative 
to the HIV antibodies in 1987 whilst in prison was found to have tested positive two years later 
whilst still in prison. It appears that the infection occurred as a result of sharing a syringe in 
1987 with a fellow prisoner who later died of an AIDS-related illness. 
 
A Canadian report of an expert committee on AIDS and prisons has become available in 
Australia. The report makes numerous suggestions for strategies which are also relevant to 
prisoners in this country. See Canada, Expert Committee on AIDS and Prisons, HIV/AIDS in 
Prisons, February 1994, Final Report. 
This comment does not address the Government's duty of care. That the Crown owes a duty 
to prisoners cannot be doubted.1 In due course the courts will determine whether the duty 
extends as far as the prisoners claim. 
 
A lot of publicity attended the discovery of the first proved case of transmission in prison.2 
However, I am inclined to agree with Dr Julian Gold of Sydney that the documented case is 
but the tip of the iceberg. It seems likely that there have been many other HIV transmissions 
within Australian prisons. Although there has not been the intensive examination of this issue 
in Australia, as there has in many overseas countries, there seems no reason to suppose that 
our prisons are so different from those of Western Europe and North America where 
relatively high rates of transmission have been found.3 At least one study in South Australia in 
late 1989 produced an estimate that about 42% of prisoners engage in risky behaviours at 
least once whilst incarcerated. Prisoners estimated that 36% of all prisoners inject drugs 
intravenously at some stage and that 12% engage in anal intercourse at least once.4 Allowing 
for some over-statement, the estimates are sobering. 
 
In 1990 I delivered an address on AIDS Strategies and Australian Prisons in Adelaide.5 I called 
attention to the principles adopted by the World Health Organisation. I suggested the need 
for six immediate strategies: 
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This list was not particularly original. Yet it reflected in a few pages the final 
recommendations which the Canadian committee came up with in 1994 after an intensive 
two year study of the problem in Canadian prisons: 

The Canadian report went on to address the particular problem of non-consensual sexual 
activity. This is often given as a reason why condoms need not be provided: ie they would not 
be used. According to the Canadian report, prison authorities should: 

 
Identify sexual predators and inmates vulnerable to sexual abuse; 
 
Provide effective protection from, and segregation of, known sexual offenders; 
 
Afford education of inmates about sexual abuse; 
 
Improve accommodation, including single cell accommodation where possible. and 
 
Establish facilities for special treatments for inmates with HIV/AIDS. 

The resistance to the provision of condoms and sterile needles in prisons is understandable if 
you are aware of the culture of prisons.. Custodial officers fear especially the misuse of 
needles as a weapon and for intimidation. Governments are cautious about supporting 
activity which would be in breach of current rules for prison discipline and which they think 
will lack community support. We are going through a period where political parties vie with 
each other to be seen to be hard on criminals. 
 
As in society, so in prison, AIDS requires courageous decisions which are bound to be 
controversial. Establishing the needle exchange system was such a decision. Yet, in adopting 
it, Australia became a world leader. It has undoubtedly helped to reduce our levels of HIV 
infection (and probably hepatitis C) in the injecting community. The politicians of all political 
parties in Federal Parliament have offered leadership in the struggle against HIV/AIDS. That 
leadership has helped to educate the community and to ready it to take further steps where 
they are necessary to save lives. 
 
The new Federal Health Minister, Dr Carmel Lawrence, has called on the custodial authorities 
in the States and Territories to ensure that prisoners receive the same protection from 
HIV/AIDS as the wider community does. In a speech to Federal Parliament, she criticised their 
resistance to giving condoms and establishing drug prevention programmes.6 
 
However, already some progress has been made by the patient work of AIDS specialists, the 
public pressure of AIDS experts and PLWA's and the enlightened opinions of at least some 
media commentators. 
 
Writing to the Sydney Morning Herald, Kate Dolan, a research officer with the National Drug 
and Alcohol Research Centre, and Dr Alex Wodak, Director of the Alcohol and Drug Service at 
St Vincent's Hospital in Sydney, remarked: 
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"The NSW corrective system includes some elements which are very progressive by world 
standards. It is one of only six countries with methadone maintenance, one of twelve that 
provide bleach (to clean injecting equipment), one of a few that provide comprehensive 
peer education on HIV and the only one in the world with a special unit for HIV positive 
inmates. However, compulsory testing for HIV infection continues in Australian prisons and 
condoms are only available at the Remand Centre in the Australian Capital Territory."7  

Commentators such as the National Centre for HIV Social Research repeatedly emphasise 
that intolerance within and outside prisons walls "should not be permitted to compromise 
the health of others by blocking distribution of condoms to those who would use them ... 
These men are entitled to the same protection from disease that is available to the rest of the 
community - the community to which they return on the completion of their sentence.8 
 
The Newcastle Herald, commenting on some of the above developments, welcomed the 
provision of bleach in NSW prisons for disinfecting needles and the other initiatives that have 
been taken. But it called for the provisions of condoms - suggesting that their threatened use 
as weapons "seems to be remove given experience elsewhere in the world".9 
 
What needs to be done to address the problems of HIV/AIDS in prisons is, by now, dazzlingly 
clear. Those with responsibility have to take the same courageous steps in prisons that were 
earlier taken by politicians of all parties to protect the general Australian community. Life is 
precious. Infection with HIV (or hepatitis C) is life threatening. Of course, there are some risks 
in the strategies which the experts urge. But there are terrible risks of infection and cross-
infection if those strategies are not adopted. We have made important progress, in and out 
of prison. It is usually the case that a society's commitment to respect for basic rights is 
tested most acutely when the rights at stake are those of unpopular minorities, like prisoners. 
 
FOOTNOTES 

* Chairman, International Commission of Jurists. Formerly Member of the WHO Global 
Commission on AIDS. 
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