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The growing impact of international law on Australian domestic law. Implications for the
procedures of ratification and Parliamentary scrutiny

No Australian lawyer could fail to observe the growing debate about the use of international
treaties as a foundation for Federal legislation, expanding the area of Federal law-making
into matters hitherto regulated by State law.

In a recent speech, delivered as an Occasional Lecture for the Senate Department of the
Australian Parliament, Justice Michael Kirby, who is President of the Court of Appeal of New
South Wales but also holds a post as Special Representative of the Secretary-General of the
United Nations for Human Rights in Cambodia, addressed the expansion of treaty-based law-
making. He made a proposal for improving the procedures of Parliamentary scrutiny of
treaties before they are ratified, or acceded to, by Australia.

Because of the significance of this debate, extracts adapted from Justice Kirby's lecture
follow. After listing criticisms of Federal use of human rights treaties, voiced by
commentators of different political affiliation in Australia, Justice Kirby went on to explain the
likely continuation of this process, indeed its expansion. He then proposed improved
Parliamentary arrangements to ensure the proper democratic scrutiny of treaties before
ratification or accession by Australia.

Inevitable and beneficial impact of international law

"The following are reasons why some of the criticisms of the growing use of treaties in
Federal law-making in Australia should be seen as inevitable and potentially beneficial:

1. The international committees which are frequently criticised stand as a source of
international legal obligations in an entirely different relationship to the Australian legal
system than the Privy Council in London did. By our constitution, the Privy Council was part
of the Australian judicial hierarchy. No United Nations committee and no international court
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has the same power. So far as the committees are concerned, their decisions derive only from
the power which we, as a nation, have accorded them. Their decisions are not self-executing.
As in the case of the decision of the UN Human Rights Committee on the complaint of Mr
Toonen against the Tasmanian laws,1 the decision is only translated into action in Australia by
the authority of an Australian law-maker. The Human Rights (Sexual Conduct Act) 1994 (Cth)
rests upon a decision, duly debated, of the Australian Parliament. No Australian law was
changed, as such, by the decision of the United Nations committes;

2. The United Nations committee has, it is true, members from a number of states which do
not share all of our perspectives on human rights. But they are states of the world we live in.
The members of the committee are elected for their individual expertise. When serving, they
do not act as representatives of their country but in a personal capacity. They must make a
solemn and public declaration to that effect. The Toonen decision was unanimous. This
suggests that, even in a matter as controversial in some countries as the rights of
homosexuals, nationality and legal tradition had little final influence.2 The decision of the
committee may be criticised on its merits, as it has been, by experts in international law who
think that it went too far3 or not far enough.4 Some criticism was directed to the inability of
Tasmania, as such, to be heard directly by the committee. But that was simply the result of
the fact that, by the Australian constitution, the Commmonwealth is the international
representative of Australia. In fact, the Federal authorities consulted Tasmania. Extracts from
Tasmania's submissions were included in the Australian statements to the committee. But
rejected,;

3. The notion that Tasmania's democratically elected Parliament should have the right to
over-ride fundamental rights, globally declared and relevantly held applicable, begs an
important question. It would have been preferable for the people of Tasmania, through their
Parliament, to have accepted the justice of repealing the sections of the Tasmanian Criminal
Code which threatened to punish, and which stigmatised Mr Toonen, and other homosexual
and bisexual men. There is now an Australia-wide legal standard on this matter. International
human rights courts had earlier declared what fundamental respect for human rights
required of the law on this subject.5 Scientific enlightenment had made it clear that to
punish or stigmatise a person on the grounds of sexual orientation is as wrong as to do so on
the ground of gender or race and irrational as to do so on the basis of left-handedness. But
Tasmania has an unusual electoral system. The prospect of a change of mind in the Upper
House seemed remote, at least in the short term. Australia's international obligations have
been declared. It was either to ignore the declaration and justify it by reference to its
constitution and politics - or it was obliged to act to fulfil the duty it had accepted;

4. The democratic argument, and the complaint about loss of "sovereignty" have an
undoubted appeal. But | think it is increasingly recognised that democracy is not simple
majoritarian votes. Democracy, as it is now practised, is a system of government which
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accords power to persons elected by the majority of citizens but upon the condition that they
will respect the fundamental rights and dignity of minorities. Professor Ronald Dworkin has
explained that human rights are promises to minorities that their dignity and equality be
respected by the majority.6 It seems unlikely to me that Australians would accept a State law
that criminally punished people because they were of Jewish or Chinese ethnicity or because
they were women or because their skin was dark. Seen in this light, the limits of democracy
are reached. Far from being a surrender of "sovereignty", measures taken to uphold minority
rights, authoritatively declared by an expert international committee, may be seen as an
exercise of sovereignty. To talk of "sovereign States", or for that matter "the sovereign
Federation", is to indulge in metaphors which are not sustained by the Australian
Constitution as it has been interpreted. Australia's is a complex sovereignty. In 1901 it divided
up great power by adopting the Federal system of government. Yet it did not adopt the other
means of dividing power by an entrenched, written, bill of rights.7

5. Alittle known change that has come about in recent years parallels the passage of
legislation through Parliament to give effect to international standards. This is the impact of
international human rights jurisprudence upon Australia's court decisions. As Justice
Brennan pointed out in Mabo8 it is inevitable that, over time, the influence of the
International Covenant on Civil and Political Rights will be brought to bear upon the
perception by Australian judges of what judge-made law requires. If there is a gap in the
common law, or if a statute is ambiguous, it is both inevitable and right that Australian
courts, in today's world, should fill the gap, or resolve the ambiguity, by reference to any
applicable international rule. Better that the judge should do this than rely upon personal,
idiosyncratic values or upon distant analogies. This is simply the next natural phase in the
development of the Australian common law as it adapts to the world of internationalism.
Fortunately, our system of law has a never-ending capacity to respond to new problems and
to adapt sensible solutions from new sources;9 and

6. For those who say that Australia has nothing to learn from these international
developments, which may be useful enough to the poor people of Cambodia and to the
oppressed in Cuba, Sudan, Burma and elsewhere, the response comes back. Recent history
denies it. In the matter of the human rights of homosexuals, the law stood as an oppression
to that section of our community in all parts of Australia for more than a hundred and fifty
years. It still remains on the statute books of Tasmania. In hindsight, what is remarkable is not
that these things were changed, but that they lasted so long.10 It is also notable that
Australia enjoyed one hundred and fifty years of elected, representative government and not
a single Parliament of this nation saw fit to explode the manifest fiction that Australia was
terra nullius when the settlers arrived. It was left to the High Court of Australia in Mabo to
shatter the fiction and propel our country to a juster law. This is the way Australians, through
their constitutional government, strive toward enlightenment. Sole reliance upon the
democratic assemblies may not always ensure that respect is accorded to the fundamental
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rights of minorities. Occasionally, an external stimulus is useful. One such stimulus in today's
world is international human rights law. The instruments of stimulus include such bodies as
the UN Human Rights Committee, the International Penal Tribunal just established and
including Sir Ninian Stephen, the UN Commission on Human Rights and the team of Special
Representatives and Special Rapporteurs, of whom | am one. We should see these
instruments as a natural development of the history of our planet to which Australia has an
obligation, and a privilege, to contribute.

Lessons for the future

This said, the concerns of many Australians about respect for democracy, the preservation of
the Federal compact and local responsibility for human rights matters must not be lightly
dismissed. They are views sincerely held, strongly argued and they have a foundation which
is legitimate.

How can we reconcile what seems to be the natural tide of history, one that is often, if not
usually, beneficial, with the constitution of this country drawn up for utterly different
international circumstances and for a significantly different Australian people? That is a
challenge which is before us now.

The Minister for Foreign Affairs (Senator Evans) who has done a great deal to support the
United Nations work in human rights has rejected the proposal that Australia's ratification of
international treaties should be submitted to Parliamentary approval. "No way, José" was his
response to this proposal, when made by Senator Rod Kemp. To Senator Kemp's rhetoric "We
could not have the people at all involved in this", Senator Evans told an Estimates Committee
bluntly, "Dead right". Later Senator Evans, before an Estimates Committee, agreed that
treaties would be tabled in Parliament before action is taken to adhere to them. This was
described as a "sort of halfway José.1l

It is certainly our tradition that the Executive Government, succeeding to the prerogative
powers of the Crown, has reserved to itself the right, and the duty, to subscribe to
international treaties in the name of Australia. There are arguments for persisting with this
tradition. Not the least of these is the frequent need for Australia to act swiftly and with a
single voice in matters of international concern. Procedures have been introduced for
consultation on new treaties with State Governments and, where relevant, with industry and
community groups. This is a beneficial development. The question is whether it has gone far
enough.

Some important treaties have been ratified with little Parliamentary or public debate.12 The
Government's action of depositing the instrument of accession to the First Optional Protocol
to the ICCPR before the tabling of the instrument in Parliament was described as
"extraordinary" ... "without any public debate or even public awareness of its existence, let
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alone its scope and significance". The growing body of treaty law has an increasing impact on
Australian law. It therefore seems legitimate, in some way, now to involve the national
Parliament in the superintendence of Executive action in respect of treaties. The old rule may
have been apt for a time when international law was in its infancy. But nowadays, in
economic matters as well as those relevant to human rights, the growth of international
treaty law is extremely significant and growing even more important. In 1961 Prime Minister
Menzies announced that, in general, the Australian Government would not proceed to ratify
or accede to a treaty until it had lain on the table of both Houses of Federal Parliament for
twelve sitting days.13 Whilst | fully understand the politics of resistance to Parliamentary
scrutiny and would regret a move to the United States requirement of advice and consent of
the legislature, which has proved such a reinforcement of isolationism, there is surely an
intermediate position. Parliamentary scrutiny is not the same as Parliamentary approval.
Scrutiny could be part of the larger function of raising Australian awareness of the growing
body and importance of international law. As that law comes to sustain Australian statutes
(such as the Sexual Conduct Act), Australian Executive action (such as the Tasmanian Dams
regulations) and Australian court decision (such as, in part, Mabo), it is appropriate that the
actions of the Federal Executive in ratifying treaties should be assisted by the consideration
of the representatives of the Australian people. | do not believe that Australians favour an
isolationist country. Still less do | believe that they are unaware of the important moves which
| have described, in the international community, for the better protection of human rights
everywhere. The Australian people can be trusted as can their representatives in Parliament,
to understand that it is possible to reconcile our Federal constitution and the growing
province of international law. In their genius, the Founders provided the means to do so. It
takes legislators and judges of understanding to ensure that the constitution continues to
serve Australia and its people in a time when human rights, like so much else, assumes an
expanding international dimension.

The external affairs power in the Australian constitution appears, both by express terms and
by its location in the document, are an element of a constitution which is Federal in its basic
character. Although the grant of power is large indeed, it is not uncontrolled. It is the function
of successive Parliaments and of the High Court, to chart the boundaries of the power in new
circumstances. Amongst the new circumstances are the growing sense of national identity of
Australians, the changing role of Australia in its region and in the world, the changing
features of international law and the role of the United Nations and other international or
regional bodies. To say this is simply to say that our constitution adapts to the changing
nation and world in which it must operate. We have institutions, working in constant
symbiosis, which provide the solutions for changing times. Should these solutions sometimes
prove unacceptable we have the remedy in our own hands. Those who enjoy the temporary
responsibility of exercising power in Australia should not forget the Federal character of the
constitution. That character itself protects our freedoms. But they should also have a view of
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our changing world and a vision of the future so that they see Australia as it is - part of a
world of increasing economic and human interdependence."
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