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NEED TO SEE HEALTH RIGHTS IN GLOBAL CONTEXT, SAYS KIRBY
Melbourne, Saturday

Justice Michael Kirby today emphasised the importance of international human rights
principles in developing international and national strategies to defend the basic human
right to health. He was addressing a conference in Melbourne on health and human rights
organised by the Macfarlane Burnet Centre for Medical Research.

Justice Kirby, who is President of the New South Wales Court of Appeal is also Chairman of
the Executive Committee of the International Commission of Jurists in Geneva. He was
appointed last year to be the Special Representative of the Secretary General on Human
Rights in Cambodia and part of his address concerned the rebuilding of facilities to accord
basic rights to health in Cambodia. Justice Kirby served on the World Health Organisation
Global Commission on AIDS between 1988 and 1991.

Universal Human Rights Principles

Justice Kirby outlined the large number of international instruments which deal with or refer
to the right to health.

"The 1948 Universal Declaration of Human Rights is not a treaty. However, most of its
provisions are now considered as constituting customary international law. Article 25 of the
Declaration reads:

'Everyone has the right to a standard of living adequate for the health and well-being of
himself and his family, including food, clothing, housing and medical care and the right to
security in the event of ... sickness, disability...'

The language of the WHO Constitution has also inspired the provisions of several treaties:
WHO Constitution (Preamble)

The enjoyment of the highest attainable standard of health is one of the fundamental rights
of every human being without distinction of race, religion, political belief, economic or social
conditions.

International Covenant on Economic, Social and Cultural Rights
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Article 12(1): The States Parties to the present Covenant recognise the right of everyone to the
enjoyment of the highest attainable standard of physical and mental health.

Convention on the Rights of the Child

Article 24(1): States Parties recognise the right of the child to the enjoyment of the highest
attainable standard of health.

African Charter on Human and Peoples' Rights

Article 16: Every individual shall have the right to enjoy the best attainable state of physical
and mental health.

There is no regional human rights treaty for Australia or the Asic/Pacific region.

The important WHO and UNICEF Declaration of Alma-Ata adopted at the International
Conference on Primary Health Care in 1978, also used similar language:

'The conference strongly reaffirms that health, which is a state of complete physical, entail
and social well-being, and not merely the absence of disease or infirmity, is a fundamental
human right and that the attainment of the highest possible level of health is a most
important world-wide social goal whose realisation requires the action of many other social
and economic sectors in addition to the health sector.'

It should be noted that the use of the language "highest attainable standard" in these
documents presupposes a reasonable, not an absolute, standard. Also, the language of the
WHO Constitution emphasises an essential element implicit in the shorter phrase "right to
health" by referring to non-discrimination on the grounds of race, religion, political belief,
economic, or social conditions. Emphasis on non-discrimination in relation to health is
reiterated in the following discrimination conventions.

Convention on the Elimination of All Forms of Racial Discrimination

Article T11(1)(f) provides that States Parties shall take all appropriate measures to eliminate
discrimination against women in the enjoyment of 'the right to protection of health and to
safety in working conditions, including the safeguarding of the function of reproduction.’

Article 12 of the same convention provides that all appropriate measures should be taken by
States Parties to eliminate discrimination against women 'in the field of health care in order
to ensure on a basis of equality of men and women, access to health care services, including
those related to family planning.™

AIDS strategies reinforce human rights respect

Justice Kirby said that the very serious predicament faced by the world in terms of the
HIV/AIDS epidemic was signalled by the address and call to action in Paris on 1 December
1994 by the Secretary-General by the Secretary-General of the United Nations (Dr Boutros
Boutros-Ghali). He pointed to the devastating impact, particularly in Africa and Asia. But
Justice Kirby went on:
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"HIV/AIDS brings with it important challenges to human rights. With the virus comes the
second epidemic of discrimination. The AIDS paradox teaches that, ironically enough, the
best way to stem the tide of the epidemic is by protecting the human rights of those
infected or most at risk. Only then is there a chance to get into their minds. Only then will
there be a chance that their behaviour will be modified to protect themselves against
infection. We have partly learnt this in Australia. But it is a lesson still to be learnt in most
countries of the world", Justice Kirby said.

Cambodia's attempts to rebuild health facilities

Justice Kirby said that Cambodia, with help fromm WHO and several foreign countries
(including Australia) was seeking to rebuild its health facilities. He said that the health
facilities of Cambodia had been shattered and almost destroyed for more than two decades.
He said that he had recently visited the King Sihanouk Hospital (formerly the Soviet Hospital)
in Phnom Penh and the Battambang Hospital as well as small facilities. In these he had seen
the devastation caused by war and many victims grossly and seriously injured by land (anti-
personnel and tank) mines.

Justice Kirby said that in his second report, presented to the General Assembly of the United
Nations in New York on 22 November 1994, he had made a number of urgent
recommendations on the human rights of Cambodians to basic health care and what should
be done to fulfil it.

**0On the right to health:

*The need to upgrade the infrastructure and delivery of health services remains urgent and
substantially the same as stated in the first report.

* Particularly urgent priority should be given to campaigns to prevent the transmission of
human immunodeficiency virus (HIV)/acquired immunodeficiency syndrome (AIDS). New
initiatives should be taken, in consultation with UNDP and the World Health Organisation
(WHQO) to promote awareness about AIDS in the media, in secondary schools, in other
educational institutions and in other appropriate public ways. There must be a heightened
sense of the urgency of promoting HIV/AIDS awareness and education in Cambodia. The
Centre for Human Rights should, in cooperation with UNDP, WHO and other relevant
international and national bodies promote seminars, workshops and other initiatives
designed to mobilise non-governmental human rights organisations in campaigns of
HIV/AIDS awareness. Particular attention should be addressed to assisting the Secretariat
for Women's Affairs and non-governmental women's organisations and to promoting the
relevance of women's empowerment. The organisation of prostitutes into associations for
self-protection should be promoted. Investigations should be made concerning the
availability from international donors of free condoms for distribution to sex workers and
other target groups with appropriate advice about HIV/AIDS and its modes of transmission.
Mobile vans to prove such education and assistance should be established without delay in
main cities.

[N
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*The Special Representative welcomes the investigation by the National Assembly of the
current availability of pharmaceutical drugs having dangers to life and health if used
without strict medical supervision. The better control of such drugs and scrutiny of the
effectiveness of imported drugs should have the attention of the Government of Cambodia
in a way consistent with the continued provision by pharmacies of cheap drugs and advice
to members of the public unable to secure, or to afford, medical attention.

There is a need to monitor the channelling of pharmaceutical drugs and medicines donated
to hospitals in Cambodia. It is alleged that such donated pharmaceuticals are often found
on sale in pharmacies or in the local market. Arrangements should be made to prevent the
sale of donated medicines and to avoid their misuse."

*On landmines:

"During his third mission, the Special Representative received detailed briefings on, and took
an active part in discussion about, the activities of the Cambodian Mine Action Centre and
non-governmental organisations involved in demining in Cambodia. He welcomes the
strong support given by the Government of Cambodia as well as international support for
the important work of removing anti-personnel and anti-tank mines, which proliferate in
Cambodia.

The Special Representative endorsees the recommendations of the group of agencies and
non-governmental organisations concerned in the activities of mine clearance, released on
29 July 1994 during his field mission (see annex IV to the present report). He notes that some
progress is being made in the review of the applicable 1980 international Convention and
Protocol. In particular, he urges:

(a) Strict implementation by the Government of Cambodia of legal regulations on the
possession and use of land-mines in Cambodia;

(b) Consideration of a unilateral cessation of the deposit of further anti-personnel mines by
the RCAF to stop the cycle of land-mines despoliation of the territory of Cambodia;

(c) A request to the Secretary-General to consider summoning, at an appropriate time, an
international conference to give a fresh impetus to progress on this devastating means of
waging war with such terrible and indiscriminating consequences for civilians;

(d) Developing mine awareness and education by the Government of Cambodia directed to
the people, especially in rural areas and areas of conflict;

(e) The promotion of new technologies of mine clearance;

(f) International prohibition of the use of plastic mines, which contain almost no metal parts
and are thus extremely difficult to detect.

The Special Representative again calls attention to the recommendations contained in his
first report concerning international control of the manufacture, export and trade in anti-
personnel and anti-tank land-mines. He repeats the applicable recommendations there
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stated. They are given a heightened sense of urgency by what he saw during his third
mission to Cambodia and the toll upon human life and the environment of Cambodia and
the stability of the civil society of that country", Justice Kirby concluded.

NOTE ON SPEECH: The above speech will be given at the Vernon Pluenckhahn Lecture
theatre, Victorian Institute of Forensic Pathology, Kavanagh Street, South Melbourne at
about 6.15 p.m. For contact with organisers telephone Dr Rob Moodie, Head, International

Unit on (03) 280 2572.



