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RETHINKING COMPANY LAW AND PRACTICE*  

The Hon Justice Michael Kirby AC CMG *  

COMPANY LAW: STABILITY AND CHANGE 

In the judicial office which I have held for the past ten years, corporations law has been a 
regular companion. Tomorrow I overtake Justice Moffitt as the longest serving President of 
the New South Wales Court of Appeal. I recall my first day in the Court of Appeal after a 
decade in the Law Reform Commission. The air was hardly still with the panegyrics of Banco 
praise of my high qualities but Justice Hutley had me sitting in the motions and summons 
list. That list, which is extremely busy and often taxing, nearly always contains questions 
relevant to the law of corporations. Without doubt, it is an important and interesting area of 
the law. It concerns the regulation of the principal agent of the economy: the corporation. It 
is vitally important to shareholders, officers, employees, the economy generally, the 
bureaucrats who strive to keep companies honest and the politicians who delight in 
regulating them and raising revenue from their treasure. 

In my experience, this is also an area of the law which tends to attract some of the best legal 
brains. The reason for this is self-evident. It is much more likely that a corporation, with large 
funds and important commercial reputations at stake, will be able to afford high legal talent 
than the criminal accused, the ordinary citizen invoking judicial review or the individual with 
a private cause. 

Duty requires me to tell you, however, that the public's perception of corporate lawyers does 
not always reflect the profession's or the high opinion in which they are often held by 
themselves. Something of the Australian community's disillusionment with corporate 
governance has probably rubbed off onto corporate lawyers and even - who knows - 
corporate law teachers. A 1993 national survey of school children in Australia, concerning 
corporate officers of this country whom they could identify, resulted in a list of whom half are 
now in prison or bankrupt or both. The public may feel that, if the corporate lawyers had 
been doing their job properly, investors, employees and the community may have been 
better protected. It is a possibly unpalatable truth, which the judiciary and the legal 
profession are often slow to learn, that most members of the public regard the criminal law 
as the central and most important area of the law's activities. When I hear judges and other 
lawyers complain of the recent increase of attention by the High Court of Australia to 
criminal cases (at the cost of corporation law, wills, tax disputes and the staple diet of the 
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Dixon and Barwick courts), I am not at all sure that the criticism is valid. For the ordinary 
member of the public, many of these civil disputes are merely elaborate actions of debt 
recovery or fund transfer having no great or ultimate moral or social importance. It is no 
coincidence that audiences of billions have watched the criminal trials involving O J Simpson, 
Mrs Bobbitt, the distant Kennedy and those two ice skaters, just as they have focussed upon 
the criminal proceedings involving alleged Australian corporate "cowboys". 

These are the matters of the law which the community counts as important. Few of the 
intricate problems of corporations law in which we spend much of our lives could command 
equivalent general attention. Yet, in all truth, for the well being of the community, getting 
corporate law right is vitally important. It needs, and deserves, some of the best legal 
attention that can be devoted to it. 

There is a fundamental problem in corporate law. It may be called the problem of the golden 
egg. How do we ensure that Australia's corporations continue to present the golden eggs 
essential to economic growth, job creation, product quality and economic wealth without 
strangling the goose with an excess of well intentioned red tape devised by legislative rules, 
administrative directions and court decisions? How do we ensure the internalisation of ethics 
and minimise the need for legal strangulation against a background of recent, and still 
recurring, history of abuses of trust, dishonesty, incompetence and serious neglect? 

I do not pretend that I have myself resolved this question to my own entire satisfaction. I do 
not boast that in ten years of judicial decision I have walked always a single and consistent 
path favouring consistently the stern road of puritan corporate ethics, Spartan self-denial, 
officers with complete absorption in the company's affairs and ever-vigilant to their duties of 
honesty, fidelity and care. I suppose every judge - indeed every corporate official, law teacher, 
legal adviser and administrator - has his or her own philosophy of where the line of legal duty 
should be drawn. In corporate law, there is a welter of words - of statutes, administrative rules 
and court decisions. In words lie ambiguities. They afford us, the judges and lawyers, and 
those whom we advise or regulate, scope for large differences of view and even of 
philosophy. Yet it is as well to recognise - as the past ten years at least of my judicial service 
have taught me - that different players in the game of corporate law will have different 
philosophies which inform their approaches to the decisions on particular questions. 
Impatient of the prospects of internalising ethical rules, sceptical about self-regulation, 
mindful of the many losses suffered in recent years by ordinary investors and employees and 
concerned about the declining confidence in corporate honesty and competence, those of 
the stern school will tend to heap more and more legal duties on the corporation, its officers 
and its funds. They will tend to reduce the immunities and strictly to uphold fiduciary duties 
and obligations of honesty, integrity and diligence. In the name of this tendency, we have 
seen many laws, and not a few court decisions, which have imposed additional duties of 
disclosure on directors,1 increased personal liabilities of directors (eg to pay unpaid group 
tax)2; curtailed of the privilege against self-incrimination formerly thought by many to extend 
to corporations3 and provided an ever expanding category of cases where directors, experts 
and advisors of corporations will be personally liable for losses incurred by investors.4 
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I suppose that a dispassionate reader of my judgments over the past ten years in this area of 
the law, in majority and in dissent, applying attention to the tasks of scalograms so well 
beloved of American law teachers and Professor A R Blackshield in Australia, would line me 
up with those who take the hard line and impose high duties of honesty, diligence and care. 
My minority opinions in Metal Manufacturers Pty Limited v Lewis,5 (a case involving the 
liability of a non-active, even unconcerned, wife director) and Woolworths Limited v Kelly,6 (a 
case defining the statutory duty of a company director to make a formal declaration of 
interest) are two cases which spring to mind. There are doubtless others.7 In Lewis, the High 
Court declined special leave to appeal. It was left to the High Court of the Australian Business 
Law Review or of the Company and Securities Law Journal to vindicate my opinion.8 Later 
cases have tended to retreat from the "practical" view of the majority in Lewis and to 
embrace the more stringent view which I derived from the perceived dictates of the 
statutory language for the personal liability of directors trading, in the name of a corporation, 
when its insolvency was, or ought to have been, apparent. 

But I would not wish anyone to think that the solution to the recent woes of corporate 
honesty, diligence and care in Australia are to be found in the simple devices of lifting the veil 
of the corporation, abolishing the rule in Foss v Harbottle9 and imposing personal liability on 
directors: executive and non-executive, active and nominal. In life things are rarely so simple. 

BACK TO BASICS 

One of the most influential essays I have read in the field of company law was given by Lord 
Wilberforce on "Law and Economics". It was his presidential address to the Holdsworth Club 
of the University of Birmingham in 1966. He described the way in which the limited liability 
company came into existence first in England, and very soon after in France, in the middle of 
the nineteenth century. Institutions designed for the needs of an agrarian economy suddenly 
"by a process of radiation" became adapted to a new, commercial, society: 

"The company, the abolition of the laws of usery, the introduction of cheques, the formulation 
of Patent Law and trademarks, were all part of a movement which did not merely reflect the 
expansion of commercial practice; but also, perhaps more truly - gave an essential impulse to 
it."10  

As in so many other developments of the English law to which we are heirs, the germ of the 
idea of the corporation was already established in the charter companies created by the 
Crown for the very risky - but potentially most rewarding - overseas adventures of a seafaring 
nation, such as England. Lord Wilberforce is very critical, in effect, of the lack of legal 
imagination when the old idea was adapted to its new large, modern commercial purpose. 
He was critical of the persistence of the ultra vires doctrine, apt for the charter company but 
potentially devastating to a modern corporation.11 He was critical of the "Berlin Wall between 
the corporate entity and its members" established in Salamon's case.12 Indeed, he was critical 
of much else in corporate law. As Stephanie Rees has lately reminded us, corporate law in 
Europe, notably France, has addressed more boldly the reality of the company in the modern 
community. It has sanctioned more generously the pursuit of purposes going beyond 
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concern for the protection of investors.13 Lord Wilberforce's thesis is still relevant for us in 
Australia, nearly thirty years later: 

"The thought I want to leave with you is that we lawyers need to reorient our thinking in this 
whole field, in the interest of the survival of capitalism as a system combining modernity and 
obvious justice - through recognition of the completely changed nature of the function of 
the limited companies - recognition, one must admit, of the considerable abuses to which 
the system, and the superstructure which lawyers have put on it has given rise ... I want the 
climate of legal thinking to change ..."14  

There is a resistance on the part of corporations, and their lawyers, to the kind of 
fundamental rethinking which Lord Wilberforce advocated. The shopping list of his concerns 
remains, in large part at least, unattended. Proposals for reform of the law come and go. 
Much work is done. But fundamental reform is elusive. So my first message to Australia's 
corporate law teachers is to be bold. If you are not few others will be. Do not tailor your ideas 
to perceptions of political acceptability. Leave such urges to the timid souls who make up the 
majority of our profession. Twenty years in various public offices in the law have convinced 
me that the timid are generally in the ascendancy. They need no encouragement from the 
universities. 

The current moves for corporate law simplification legislation are certainly much to be 
welcomed.15 But in the midst of so many changes of the texts of company law in the past 
thirty years, and the current drive for simplification of the expression of that law, it would be 
all too easy to overlook the abiding need for fundamental reform of the substance. In the 
spirit of the new-found resolve to achieve national independence in matters of law, we could 
do well to study the operation of company law in the more dynamic economies of Europe 
and East Asia rather than holding ourselves forever tied to the legal thinking of England and 
North America. After all, the corporations of Europe and East Asia have tended to do rather 
better in recent years than many of the their counterparts in the countries from whom we 
have normally imported the texts of our corporate law. It may be that the texts of the 
corporations statutes of these countries may often represent ancient relics of earlier colonial 
texts. But clearly the administration is modern. These countries must be doing something 
right. We should be ready to learn. 

It should never be forgotten, as Philip Clarke once said: 

"Legislation is not an end in itself but merely a means of securing a policy objective. That 
objective may be narrow and technical or may be broad, social, economic or political change. 
In either case whether a particular piece of legislation is technically satisfactory or need of 
improvement, can only be determined by reference to the degree to which it achieves its 
objective and whether it does so in the best possible manner without adverse side effect. 
Similarly, the more fundamental policy question of whether the legislation is desirable at all 
involves identifying its objective and debating the merits thereof."16  

It is unnecessary to remind any legislator, administrator or judge who has lived through the 
Australian corporate experience of the past decade of the need for rigorous principles to 
uphold honesty, integrity and care on the part of officers of corporations. But it is equally 
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important that voices should be lifted to remind those of my general inclination of the 
dangers of going so far that the quest for reform destroys the original brilliant idea that lay 
behind the legal recognition of the corporation as a separate legal person with its own 
separate identity. 

In a series of judgments, Justice Ipp in the Supreme Court of Western Australia has reminded 
Australian lawyers of the desirability, indeed the essential character of the trading 
corporation as an entrepreneurial risk-taker with other peoples' money. If we batter the 
corporation and its officers and employees with an excessive burden of legal rules, ethical 
codes and judicial scruples, we must face the risk that the result will be very law abiding 
companies, run in large part by ever-present lawyers, who take the minimum of risks and 
thereby ensure a quiet life. In must be bluntly said that this is not what is happening in the 
vibrant Asian economies to our North. We might not wish to return to some of the worst 
abuses of buccaneer corporators and highly speculative investors. But as Justice Ipp has 
reminded us, we must design our company law is such a way that the entrepreneurial spirit 
is kept alive and well in the Australian commercial community. 

The latest part of the Australian Law Journal contains Justice Ipp's warning in Vrisakis v 
Australian Securities Commission17: 

"The mere fact that a director participates in conduct that carries with it a foreseeable risk of 
harm to the interests of the company will not necessarily mean that he has failed to exercise 
a reasonable degree of care and diligence in the discharge of his duties. The management of 
direction of companies involve taking decisions and embarking upon actions which may 
promise much, on the one hand, which are, at the same time, fraught with risk on the other. 
This is inherent in the life of industry and commerce. The legislature undoubtedly did not 
intend by [s 322(4)] to dampen enterprise and penalise legitimate but unsuccessful 
entrepreneurial activities." 

Doubtless further light will be cast upon this problem of line drawing when the New South 
Wales Court of Appeal delivers its judgment in the appeal from Rogers CJ Comm D in AWA 
Limited v Daniels.18 But it is scarcely likely that a bright line will ever finally be drawn for all 
time on these subjects. Facts differ.. Legislation changes. Judicial philosophies change. The 
needs of the economy change and are reflected in the law. But no participant in the delicate 
work of corporate law should forget the essential character of the trading corporate as a risk-
taker and the inevitable consequence that some risks, honestly, diligently and carefully 
assumed, will sometimes not come off. To forbid this by law might save a few investors from 
unexpected losses. But it would be to destroy the brilliant idea of the corporation which 
remains one of the few truly creative contributions of the law to the economic well-being of 
the world and the economic liberty of its people. 

COURTS AND COMPANY LAW 

Before concluding, I wish to say something affecting future directions of company law which 
may otherwise not secure sufficient attention. I refer to the growth of the business of the 
Federal Court of Australia in this area of the law and the reciprocal decline of the business of 
the State Supreme Courts. 
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The trends cannot be denied as a superficial glance at the Annual Report of the Federal 
Court will reveal. Figure 1 shows the number of actions filed in the Federal Court under the 
Corporations Law since the jurisdiction under that law was conferred on the Federal Court 
on 1 January 1991.19 

The disposal rate of the matters in the Federal Court is high, although falling in the four 
successive years last reported - 3% for 1990/91; 6% for 1991/92 and 11% for 1992/93 with 39% 
current for the reporting year. Applications to wind up companies accounted for about 50% 
of the total amount of corporations law matters filed in 1993/94. 

Within the Federal Court, arrangements have been made to cope with this large influx of 
business by assigning less complex matters to registrars. Figure 2 shows the breakdown of 
the disposal of business: 

According to the Annual Report of the Federal Court in 1994 Corporations Law matters dealt 
with by judges of that Court increased by 143% over the previous financial year. Over 3000 
matters have been filed in this area of jurisdiction since jurisdiction as acquired. 

To some extent the shift of jurisdiction has come about as a result of administrative 
directions given to Federal agencies requiring them (eg in the case of winding up 
applications by the Australian Taxation Office) to commence their proceedings in the Federal 
Court. But to some extent, the litigating public, and their advisers, have simply transferred 
business because of the speedier attention and more readily available judge-power in the 
Federal Court. I have always considered that some degree of competition between Australian 
courts in the provision of services in concurrent jurisdictions is healthy. It helps to keep courts 
efficient. It combats complacency. It promotes better service to the public. 

Yet there are lessons in these trends both for the State Supreme Courts and for the Federal 
Court itself. The State Supreme Courts must endeavour, by the adaptation of their 
procedures and allocation of specialist judges, to meet the efficiency that can be offered by 
the Federal Court with its larger resources. Personalities play a part here. If it is known that a 
particular judge of high ability and efficiency is assigned to company law matters in the State 
court, he or she will command the respect of the knowledgeable litigants and their legal 
advisers so that business is retained. The reverse is also true. 

State courts should not be unduly concerned at the transfer of business of Federal agencies 
to the Federal Court. That, after all, was one of the given reasons for the creation of the 
Federal Court in the first place. So important is company law to the national economy that it 
seems likely in the long run that it will become substantially a Federal area of law. The 
consistent application of the Corporations Law throughout the nation, and the reduction of 
irritating inconsistencies and divergencies, is a legitimate strategy of a national government 
seeking, by micro-economic and legal reform, to reduce inefficient diversity of law that has 
no countervailing advantages. 

A reflection on this consideration teaches State courts that they have a duty to follow closely 
the developments of the Corporations Law in the Federal Court, particularly in the Full 
Federal Court. Wherever possible, they should bend their individual predilections to secure a 
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uniform construction of the law so that the principles operating upon corporations 
throughout Australia will, so far as possible, be established and well known. This is an 
important contribution to achieving the internalisation of rules, the promotion of ethical 
standards and the avoidance of litigation. 

But it also teaches that the Australian Securities Commission should use more creatively and 
effectively than it has in the past its right to intervene in State and Federal courts to promote 
a uniform and purposive construction of the Corporations Law. It should offer more high 
quality assistance to the courts in key cases. It should be vigilant for the cases that present 
key policy questions. The courts themselves should not be so reluctant about such 
intervention. I have always favoured it.20 The Court of Appeal of New South Wales has an 
established procedure to notify (or to require the parties to notify) the Commission of cases 
coming before it involving the interpretation of the Corporations Law and cognate 
legislation. 

There is a lesson too for the Federal Court. In an important paper that will be published in the 
March issue of the Australian Law Journal, Justice Santow, of the New South Wales Supreme 
Court, and Mark Leeming, have analysed, compellingly in my view, the precedential conflicts 
between the State courts and the Federal Court, particularly in the area of corporate law. But 
also within the Federal Court itself.21 The paper reminds the readers of the injunction to 
uniformity offered by the High Court in Australian Securities Commission v Marlborough 
Goldmines Limited:22 

"... uniformity of decision in the interpretation of uniform national legislation such as the 
[corporations] law is a sufficiently important consideration to require that an intermediate 
appellate court - and all the more so a single judge - should not depart from an 
interpretation placed on such legislation by another Australian intermediate appellate court 
unless convinced that the interpretation is plainly wrong." 

From the many instances of diversity of opinion collected by Justice Santow and Mr Leeming, 
a bold reforming model is proposed which even reaches out to cover New Zealand and 
Pacific Island cases. For present purposes it is unnecessary to explore this thesis. It is enough 
to note that in Appendix A to the paper - which I reproduce - is a very long list of important 
divergencies in interpretations in the field of corporations law. Whilst many of these 
divergencies involve conflicts of interpretation between various State Supreme Courts or 
those courts and the Federal Court, there are also divergencies within the Federal Court itself. 

The time may well be approaching where the Federal Court of Australia will need a 
permanent appellate court of stable membership and consistent decision-making. The 
growth of the Corporations Law jurisdiction will promote and encourage that need. The 
establishment of a permanent appellate court in New South Wales in 1966 has now been 
followed in Queensland and Victoria. It has obvious advantages both for the efficient disposal 
of particular cases and the consistent of legal principle.23 The increasing, irreversible and 
inescapable retreat of the High Court, by the special leave procedure, to a de facto incapacity 
to superintend the vast body of the law of Australia suggests the need for a national 
appellate court of general jurisdiction. The Federal Court of Australia may be the obvious 
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institutional nucleus out of which such a national appellate court could be built.24 This idea 
has been presented by constitutional inquiries on several occasions; but nothing has been 
done. Its importance for the future of the law - inclcding for corporations law - transcends the 
status of particular judges or the tiresome Federal/State debates that consume so much 
time and energy in Australia, generally with little return. 

I am glad that this conference will be addressing an empirical analysis of the operation of 
corporate law in Australia. The analysis should include attention to diversity of law, forum 
shopping and the enhancement of the clarity of legal principles. There is no body of law, save 
possibly the criminal law, where the importance of sending clear signals to those affected is 
more important than it is in corporate law for the well being of the Australian community. 

APPENDIX A 

Schedule of precedential conflicts in corporate law matters - extracted from forthcoming 
paper by Justice G F K Santow and M Leeming. 

 
 
FOOTNOTES 
 
* Text of an address to the dinner of the National Corporate Law Teachers' Conference, 
Athenaeum Club, Melbourne, 6 February 1995. 
 
** President of the New South Wales Court of Appeal. One-time Chairman of the Australian 
Law Reform Commission. and Judge of the Federal Court of Australia 
 
1 See eg H A J Ford, "Companies and Securities Law: Future Directions" (1990) 64 Law Inst 
(Vic) 44, 45. 
 
2 See eg J Arthur, "Liability of Directors for Unpaid Group Tax" (1994) 68 Law Inst J (Vic) 606 
referring to the Insolvency (Tax Priorities) Legislation Amendment Act 1993 (Cth). 
 
3 See eg S Newman, "Corporations Privilege Further Curtailed" (1994) 68 Law Inst J (Vic) 1198 
examining Environment Protection Authority v Caltex Refining Co Pty Limited (1993) 178 CLR 
477; Trade Practices Commission v Abbco Ice Works Pty Limited and Ors [1994] ATPR 41-342 
(FFC). See also R Wright "Corporations' Privileges: New Approaches, New Directions in 
Penalty Proceedings" (1994) 32(10) NSW L Soc J 26. See also Equiicorp Financial Services 
Limited (NSW) v Equiticorp Financial Services Limited (NZ) (1992) 29 NSWLR 260 (CA); noted 
R Baxt "Duties to a Corporate Group - One Step Forward or Two Steps Backwards" (1994) 22 
ABLR 138. 
 
4 N O'Bryan and R P Austin "Capital-raising under the Corporations Act" (1990) 64 Law Inst J 
(Vic) 61, 67. 



Rethinking Company Law and Practice 
Justice Kirby Collection 
 

9 

5 (1988) 13 NSWLR 315 (CA). 
 
6 (1990) 22 NSWLR 189 (CA). 
 
7 See eg Darvall v North Sydney Brick and Tile Co Limited (1989) 16 NSWLR 260 (CA), 276 ff. 
 
8 (1988) 62 ALJ 643; (1988) 16 Aust Bus Law Rev 390.. 

9 (1843) 2 Hare 461; (1843) 67 ER 189. For a note on proposed reform see Editorials (1994) 12 
CSLR 5, 6; (1994) 22 ABLR 237. 
 
10 Lord Wilberforce, "Law and Economics" in P W Harvey (ed) The Lawyer and Justice, 
London, Sweet & Maxwell, 1978, 73, 75. 
 
11 Ibid, 76. 

12 Salomon v Salomon and Co [1897] AC 22 (HL); cf Bank of New Zealand v Fiberi Pty Limited 
(1992) 8 ACSR 790; (1992) 10 ACLC 1557 (NSWCA). 
 
13 S Rees, "Company Law's Role in Economic Development: The French Approach", (1994) 68 
ALJ 77. 
 
14. Wilberforce, above n 10, 86. 
 
15 (1994) 12 CSLJ 5, 475. 

16 P H Clarke "Trade Practices Policy and the Role of the Trade Practices Commission" (1989) 17 
ABL Rev 291. 
 
17 See (1993) 11 ACLC 162 (SCWA), 212. See note R Baxt "Have the Courts been too Generous in 
Excusing Directors for Breaches of Duty? Not in Respect of Financial Matters!" (1994) 22 ABLR 
211. 

18 The first instance decision is reported (1992) 10 ACLR 933; 7 ACSR 789 (SCNSW). 
 
19 See Federal Court of Australia, Annual Report 1993-4, AGPS, Canberra, 38 (Figs 5 and 6). 
 
20 See eg Darvall (above n 7) at 264 and cases there cited. 

21 G F K Santow and M Leeming, "Refining Australia's Appellate System and Enhancing its 
Significance in our Region" (1995) 69 ALJ 000 (forthcoming). 

22 (1993) 177 CLR 485, 492. 

23 M D Kirby, "Permanent Appellate Courts - the New South Wales Court of Appeal Twenty 
Years On" (1987) 61 ALJ 391. 



Rethinking Company Law and Practice 
Justice Kirby Collection 
 

10 

24 See eg Final Report of the Constitutional Commission" 1988, Volume One, 368, 369. 
 
 
 

 
 


