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THIRTY YEARS ON

Come back with me through the mists of time to 1964. It was in 1964, thirty years ago, that
the Council for Civil Liberties (CCL) was at last formally established in New South Wales. Can
you remember those far-away days? Tranquil, safe and comfortable in suburban Australia?
Can you remember the gentle, haunting lyrics of the melodies popular at that time? The
music was soft and low. The lyrics were those of a peaceful, gentle generation.

Take the hit tune of the year: These Boots are Made for Walking with Nancy Sinatra. "They'll
walk all over you", she boomed. That, | am afraid, is the reality of our community thirty years
ago. Not so gentle. Not so tranquil. It was to change this reality that the CCL was brought into
existence at meetings called towards the end of 1963.

The other songs of 1964 evoke a lost time. Cilla Black was beefing out You are my World, still
ever so popular at weddings. The Beatles were at their apogee. | Feel Fine was their hit of the
year. Normie Rowe, phlegmatically, accepted Que Sera Sera. Harry Secombe boasted This is
my Song. Herman's Hermits told Mrs Brown You've got a Lovely Daughter. The Monkeys just
sang the Theme from the Monkeys. And a young Australian singer who seemed to have a
certain talent offered Sadie, the Cleaning Lady. He was Master John Farnham.

1964 was before to the 1967 Referendum which set in train a revolution - as yet incomplete -
for our relationship with the Aboriginal people of Australia. Margot Fonteyn and Rudolf
Nureyev danced together throughout Australia in a tour of spectacular success. Little could
the dazzling Nureyev know the journey's end.

In February 1964 the Voyager went down. Soon afterwards, Gary Evans (as he then was)
became President of the Melbourne University Students' Council.

Drought affected New South Wales. The Bogle-Chandler mystery was revealed: but not
solved. The Mavis Brampston Show opened in Sydney on Channel 7. Marina, Duchess of
Kent, opened the Gladesville Bridge.

The Sabin vaccine was trialled in of all places that go-ahead State, Tasmania. Following its
successful launch there the vaccine was accepted throughout the nation.
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The Governor-General was Lord de L'Isle, last of the Imperial Viceroys. From time to time he
was relieved in his duties by Sir Eric Woodward, Governor of New South Wales, acting as
Administrator.

The first Boeing 727s flew into Australia for TAA. In New South Wales the Renshaw
Government had just replaced the Heffron Government. Mr Heffron had stumbled over
problems concerned with shopping hours.

The decision to found the CCL coincided, in the Federal sphere, with the election of 30
November 1963 at which Mr Menzies was re-elected on a brilliantly targeted promise of State
aid to church schools. On the 4th March 1964 - almost exactly thirty years ago - Sir Garfield
Barwick QC resigned as Federal Attorney-General. He was appointed the next day as Chief
Justice of the High Court of Australia. Not the first time a Federal Minister has gone to the
High Court. Nor, | suspect, the last.

Also in the Federal sphere, Mr Gair, past Queensland Premier and until recently a member of
the Queensland Labor Party (QLP) secured a Queensland Seat in the Senate. In 1963 a
Coalition Government had comfortably retained office in Queensland, kept on the Treasury
benches by the QLP. | recall to your minds these far-away relics of Queensland politics out of
deference to our guest, the Federal Attorney-General, the Honourable Michael Lavarch MP.
But he will not remmember them for he is so young that he was only just born. He and the
New South Wales CCL have virtually grown up together.

NOTABLE FIGURES

It is appropriate at the dinner of this occasion to remember the notable figures who were
there at the creation of the CCL. Dr John Hirshman. Associate Professor Ken Buckley who will
be honoured tonight. Berenice Granger, later to be Ken Buckley's wife. The late Maurice
Isaacs. Dick Klugman, later to serve in Federal Parliament. Robert St John, later a Judge of
the Federal Court. The late Jack Sweeney, also to be a distinguished Federal Judge. Neville
Wran, before silk and before his propulsion into the highest political office of the State.

Daphne Weeks and that gentleman Marcel Pile QC. Maurice Byers QC. The late Trevor Martin.
Colin Marks. Jim Staples. Gordon Johnson. Mary McNish, still going strong. Ted Wheelright.
The late Tore Sudano. Dr Joan Child. Jim McClelland, later to be Federal Minister, Judge and
national guru. Hal Wootten with his distinguished career unfolding. Amongst the youngsters
were Jeffrey Miles, now Chief Justice of the ACT, Caroline Simpson, the latest appointment to
the Supreme Court of New South Wales and myself.

It was a formidable team. But at the time we often thought of ourselves as a group of rebels.
And, in part, we were rebels. But we worked within a system which slowly, and sometimes
reluctantly, responded to our endeavours. In these far-away days, civil libertarians were not so
many. Now, as this glittering occasion symbolises, everyone is a civil libertarian. The Premier
is here and so is the Leader of the Opposition. The Federal and State Attorneys-General are
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here, although members of different political parties. Judges, Ministers. | even saw a few
police. This dinner symbolises most vividly the changes which the CCL wrought.

FAMOUS CASES

The work of the CCL was fought out in its early days in leading test cases. Those who want to
read about them can get Ken Buckley's still fascinating case book Offensive and Obscene
(Ure Smith, Sydney, 1970). It lists the big cases. In an appendix it gives the credits. Many of
them are amongst the names which | have just read out.

There was the Corbishley case which is engraved on my mind. Who will forget the vivid
description which Justice Holmes gave in the Court of Appeal of the ordeal of Mr Corbishley
before Mr Locke SM. "[It would need] a Fielding or a Dickens to describe in words and a
Hogarth to portray pictorially ... what happened that day", said Holmes. See Ex parte
Corbishley; Re Locke [1967] 2 NSWR 547 (CA), 549. Yet because a District Court appeal had
been lodged, the Court of Appeal held back from offering relief. Mr Corbishley was sent to the
District Court where, their Honours said, he would undoubtedly get justice. Sadly, he came
before a judge who felt it to be his duty to actually increase his penalty from a bond and a
hefty fine to full time imprisonment. So Mr Corbishley won his case, but he lost his liberty. It
was a terrible blow to me as he was hauled off. The judge did not follow the time honoured
course, observed by virtually all of his colleagues. He did not signal that he was considering
an increase in the penalty to give Mr Corbishley the chance to withdraw his appeal. That
wretched case of injustice stayed in my mind for nearly thirty years until, as chance would
have it, | had the opportunity to correct it. To make sure there were no future Glenn
Corbishleys. So in Parker v Director of Public Prosecutions & Anor (1992) 28 NSWLR 282 (CA)
the Court of Appeal held that a failure of a trial judge to disclose that he or she was
contemplating imposing a custodial sentence, in lieu of a non-custodial penalty appealed
from, would amount to a denial of procedural fairness giving rise to relief in the Court of
Appeal - just as Mr Corbishley had sought. Interesting, is it not, how, in due course, the wheel
comes round full circle and ancient wrongs can sometimes be corrected?

Then there was the case of Crowe v Graham [1967] 2 NSWR 207; (1968) 121 CLR 375 with the
outdated concepts of obscenity and indecency that lingered, unreformed, to that time. The
Oz case where the Crown Prosecutor had to be enlightened by Mr John Kerr QC on the
meaning of "camp". The liberation of the Walgett Cinema by Gordon Samuels QC and
Malcolm Hardwick, instructed by me. Aboriginals were not entitled to enter the upper
section of the cinema. Students, taking their cue from the United States, went to liberate the
cinema. They lost their case; but they won their victory.

The mood of the time is revealed in the conscientious objector cases where the White
decision of the High Court continued to work its injustice. R v District Court; Ex parte White
(1967) 116 CLR 644. Many were the public demonstrations, the arrests, the prosecutions and
the civil liberties defences of young students exposed to the risks of the Vietnam War. How
ironical it is that this week our Prime Minister is in Vietnam, now re-establishing the bonds of
friendship with that erstwhile enemy.

[N
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There was the Flock inquest which led to new rules against the police use of firearms. Many
other cases. They should not be forgotten. Some were big. Some were small. Yet they all
helped to establish a new ethos in the administration of justice. A culture of civil liberties, if
you like, for this State and this country.

In tune with that culture Justice Jacobs, one of my predecessors as President of the Court of
Appeal of New South Wales and later a Justice of the High Court, urged that there was
excessive deference to the judiciary in Australia. It was practically immune, he said, from
public criticism. (See (1968) 42 ALIJ 277f) Thirty years on, his call has been heeded. Indeed,
perhaps there has been just a little too much enthusiasm in taking up his injunction!

At the time there was gentle suggestion that the High Court occasionally made the law up.
Now the cat is out of the bag. And the Chief Justice of the High Court (Sir Anthony Mason)
tells us that complete and absolute legalism was a "fairy tale". Judges do have choices. They
can illuminate their choices by the international principles of human rights and civil liberties.
See Mabo v Queensland [No 2] (1992) 175 CLR 1, 42.

THE FUTURE

But has it all been done? Now that we are all civil libertarians, is there anything left to
achieve? Can we rest on our briefs, content that the great battles for civil liberties are all in
the past? Is the CCL nowadays effectively an exercise in nostalgia?

| think not. Even this week, the President, Mr John Marsden, pointed to the danger to
individual privacy inherent in the new computerisation of police data. And he should know.
For, remarkably enough, he is a member of the Police Board. Who would ever have thought
in those far off days that the President of the Council for Civil Liberties would be involved in
overseeing the police?

Computers are not the only threats to privacy. The inquest into the death of the late John Bell
necessarily disclosed intimate details of his life to the Coroner. But should they have been
published to the whole community beyond the Inquest? Everyone has a zone of privacy. Mr
Bell, his family and his loved ones have lost their privacy. True, some members of the public
were "interested". But was it really in the public interest (or mere salaciousness and
entertainment) which caused this publication?

This week has seen the report of the Human Rights Committee of the United Nations on the
Tasmanian laws against homosexual conduct. The committee unanimously found that those
laws, a relic of our colonialism, constituted a serious invasion of the fundamental right to
privacy. The State Attorney-General, Mr Cornish, has declared himself to be "shocked" that
the United Nations should uphold, as he put it, the human right to sodomy. There were
plenty of other Australian hate words he could have used. His attitude does not augur well for
Tasmanian legislative enlightenment.

In more temperate vein, an Opposition Spokesman in the Federal Parliament, Mr Peter Reith,
expressed his personal disagreement with the Tasmanian laws. But he cautioned against any
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Federal action. He said that people had the "right to democracy". By inference, this meant
the democratic right to denigrate, criminalise and punish people for their sexual orientation.

The lesson of this century is that democracy is not an absolute. Unbridled majoritarianism
can be a most oppressive tyranny. The essence of democracy, as we now understand it, lies in
the way it treats vulnerable minorities. Indeed, that is the abiding lesson of civil liberties.
There is no human right of democracy to denigrate or abuse women or children. There is no
right to democracy that stigmatises people on the grounds of race or skin colour. Democracy
meets its limits when it discriminates on the grounds of religion, handicap, age or sexual
orientation.

This dinner should send a message, loud and clear, to our fellow citizens in Tasmania and to
their Government. Think again. For you have been found wanting at the bar of international
human rights. Tasmania, a land so blessed by nature, is now a global symbol of intolerance
and majoritarian oppression. We must beg its leaders, in the name of civil liberties, to think
again. And to repeal the laws which stigmatise and criminalise homosexual citizens. We
should do this because the presence of such laws impedes the struggle against HIV/AIDS
where our country has already given such leadership. We should do so because such laws are
a blight on the fundamental human rights of adult men and women pursuing their own
consensual conduct: being themselves - nothing less.

And if we are true civil libertarians, we will also send a loud message to Canberra. By all
means let the Federal Attorney-General have discussions with Mr Cornish, unpromising
though they would seem to be. By all means let persuasion and reason have their day. But in
the end, it will be the duty of our Federal Government and the Parliament of Australia to
ensure that Australia conforms to its international human rights obligations. There can now
be no doubt about those obligations. They have been defined, unanimously, by the
appropriate international committee. Not by majority; but unanimously. In Europe, the
Commission and Court of Human Rights have asserted and upheld a continent-wide
standard for Europe. They have required the United Kingdom in Northern Ireland, the Irish
Republic and Cyprus to conform. We have no such Court of Human Rights in our region. But
we now have the decision of the United Nations Human Rights Committee. And we look, as
civil libertarians, to our Federal Government and Parliament to ensure that Australia fulfils its
promise and conforms to the International Covenant on Civil and Political Rights. Including
in Tasmania. Including in relation to the privacy of homosexual and bisexual men. From
them, the blight of the criminal law upon their lives should be finally lifted.

Even this will not end the struggle for civil liberties. We are on a journey which is never
ending. Each new decade provides new perceptions of civil liberties' priorities. The
enlightenment continues.

In the future, | suggest that the CCL adopt as targets for civil libertarian actions some of the
projects which the International Commission of Jurists has adopted for its global agenda:

(6]
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- The human rights of drug users and drug dependent persons: so that their needs, and the
abuse of drugs, can be seen for what they are: problems of public health and community
education, not priority objects of law and order. Perhaps this enlightenment is coming. This
week, in Vienna, a meeting of experts of the United Nations will consider, in the Commission
on Narcotic Drugs, a re-evaluation of the current global drug strategy, as requested by the
General Assembly. We, as civil libertarians, should support the moves for this reform in
Australia and beyond,;

- HIV/AIDS presents many acute problems for civil liberties. The second epidemic, of
discrimination, is now upon us. We should ensure that people living with AIDS do not have to
carry this additional burden;

- Sex workers need new laws and protection. The laws on prostitution are mostly relics of an
earlier time. They impede the fight against HIV/AIDS. They render sex workers vulnerable to
oppression and violence; and

- Genetic engineering presents complex and novel problems for civil libertarians. What will be
human rights when the human can itself be changed? We should think ahead to the large
issues that beckon us into the new millennium.

REVIEW

Caroline Simpson has rightly warned us of how timid the CCL was on many important issues.
On Vietnam. On Aboriginal Australians. On the rights of women and of gays. In the beginning
the CCL was seen by its critics as a society of "subverters". Now we must be sure that we do
not become too respectable. We should not forget the disadvantaged who suffer the loss of
civil liberties. We should not congratulate ourselves too much on our successes.

John Marsden called on the Federal Government to institute a Bill of Rights. In Canberra, the

legislature is now actively considering this. Many would think this reform a worthy project for
the centenary of our Constitution. It is one more likely to gather consensus than some others
that are abroad.

John Marsden, in his typical ingratiating way, had harsh words for just about all of us. | took
the flak for the judiciary. The Premier and the Attorney-General took it for the proposal to
abolish the unsworn statement in criminal trials. The Federal Attorney-General took it for the
lack of action in a Bill of Rights. Coming to functions with the President of the CCL is, rightly,
a risky business.

The Federal Attorney-General (Mr Michael Lavarch) gave what | took to be a firm
commitment to ensuring that, in respect of the Tasmanian laws against homosexual
conduct, the Commonwealth would take seriously Australia's duty to the International
Covenant. He rightly said that we can scarcely criticise others for their human rights record
when we fail to attend to our own.
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He would have had wholehearted support of all of us on that part of his speech. As to his
support for a republic, | suspect that we are as divided as the rest of the community. It seems
a little unconvincing to criticise the Act of Succession on the ground of its preference for
male heirs to the Crown when, for the better part of our nation's modern history our
sovereigns have been women. However, as befits a free people, we can discuss these things.
Despite his oath of allegiance as one of the Queen's Ministers, Mr Lavarch will not be taken
from here on the tumbrels to await execution at Pinchgut. We may disagree with his views.
But we would fight to the death for his right to express them. If the people, by democratic
procedures, choose a republican form of government, our polity will be changed and we will
all accept the change. But it must be the people's choice and not the impatient desires of a
few.

The Premier (Mr John Fahey) honoured us by lending his office to the dinner and to the
important moment in which we honoured Ken Buckley with Honorary Life Membership of
the CCL. His presence here, with the leader of the Opposition (Mr Bob Carr) and the leader of
the Australian Democrats (the Hon Elisabeth Kirkby) strikes an appropriately bipartisan note.
Many of the concerns of civil libertarians depend upon decisions of the State Parliament and
Executive. It is therefore heartening to see such a cross-section of political support.

TOWARDS THE JUST SOCIETY

Ken Buckley and Berenice Buckley deserve our unalloyed praise. They were there at the
creation of the CCL. Their tireless work helped to right many wrongs. Ken Buckley continues
to work for civil liberties. On the centenary of the birth of Dr H V Evatt, he will publish his new
biography of Evatt. Evatt was a man with flaws. But his work in the United Nations towards
the Universal Declaration of Human Rights and his determined struggle against the
communism referendum demand the praise of all who are commmitted in this country to
freedom and a fair go.

This anniversary dinner should not be an indulgence in nostalgia. We should all recommit
ourselves to the continuing cause of civil liberties. We should be alert to its new agenda. We
should attract membership amongst the young. We should listen to their perspectives. And
we should not forget those members who, by their work in the CCL long ago, helped to make
our society a more just and kindlier place.

The Hon Justice M D Kirby AC CMG
President of the New South Wales Court of Appeal

Chairman of the Executive of the International Commission of Jurists
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