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The Hon Justice M D Kirby AC CMG * 

PERSONAL INSIGHTS AND ARRESTING EXPERIENCES 

I have a strong empathy with refugees. I once had a very small taste of what they go through. 
On my fortieth birthday (which you will realise was not long ago) I was in Europe, chairing a 
committee of the OECD in Paris. I was invited to celebrate in Madrid with friends who had 
remigrated from Australia. I arrived at the barrier to be told "no visa no entrada". I was 
arrested and detained as an illegal immigrant. Nobody had told me that visas had been 
reintroduced. Escorted by military officers I naturally insisted on appeal. There were no great 
delays in Spain. I was marched upstairs to an official, reading the afternoon newspaper with 
his feet on the desk. But he was sitting on an elevated platform. So I knew he was important. 
I gave my excuses. I was very important. I had an official passport. I even had an American 
Express gold card! The appellate judgment was swift. "No visa. No entrada". I was deported 
on the next plane. I walked the streets of London for hours getting over the humiliation. But 
at least, with my gold card, I could sink my sorrows in a clean hotel far from Port Hedland. 

The experience made me ever sensitive to the reform of migration law. In the Administrative 
Review Council, where I served for a decade in this city, whenever migration legislation came 
up, the Federal officials would slap their foreheads in despair at my insistence on due 
process: "Here comes Kirby with that Madrid story again!" 

More recently, I have seen some of the international problems of refugees at close hand. It is 
estimated that there are 23 million refugees world-wide. There could be 25 million internally 
displaced persons (JDPs) as well. In my work in Cambodia as Special Representative of the 
Secretary-General for Human Rights, I have been closely involved in the attempts to resettle 
the displaced Vietnamese boat people at Chrey Thom. Five thousand of them went there, 
under the protection of the United Nations flag, to avoid violence during the elections 
sponsored by UNTAC. Most of them remain there in their little boats, without proper food, 
sanitation, medication and education for their children. Many have produced to me 
documents which show that they have lived for several generations in Cambodia. But the 
Khmer Rogue ruthlessly play on ethnic hatreds. The return from Chrey Thom to the villages 
and fishing grounds is as protracted as the refugee review process is in Australia. 

Last week I diverted from a visit to Geneva for the United Nations to address an Inter-
Parliamentary Conference held in the chamber of the Parliament of Portugal in Lisbon. Vivid 
accounts were told of the shocking sufferings of refugees from East Timor, many of whom 
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have sought asylum in Australia. Next month I will travel to Delhi for an international 
symposium to mark the sixtieth birthday of the Dalai Lama, leader of another major 
international refugee community, the Tibetans. Everywhere there are refugees. 

When the office of the United Nations High Commissioner for Refugees was established in 
1951 it was assumed that, once the post-war refugees were integrated, UNHCR would be 
wound up. How wildly optimistic that prediction now seems. Instead, the pressures for 
refugee assistance have grown enormously. In 1978 there were fewer than 5 million known 
refugees looking to the international community for assistance and protection. The ending of 
the Cold War has led to many benefits for freedom. But it has also produced a reconfiguring 
of the world's social and economic problems. It is as if a spring, held under tight check, has 
been released, producing enormous refugee and IDP populations from Haiti to Rwanda. 
From Palestine to Bosnia. From Chechnya to Southern China. From East Timor to our own 
country. 

Great international achievements have been secured by UNHCR, led by the High 
Commissioner, Sadako Ogata. In the presence of the UNHCR regional representative, Pierre-
Michel Fontaine, I should pay tribute to the marvellous work in Cambodia which resulted in 
the resettlement of a million. The dark green tents are still used in some border areas, as I 
have seen. They still house dislocated villagers caught up in the fighting. But a mighty 
achievement has been made. Credit must be given to UNHCR and to the Cambodian 
Government. So too, I have seen in Malawi the empty huts from which the refugees from 
Mozambique have returned to their own country. So too in Australia we have contributed to 
programmes at home and abroad to lighten the individual burden and to give an example of 
good global citizenship. 

Whenever I visit Amsterdam, I always pay a pilgrimage to the Anne Frank Huis. With typical 
Netherlands honesty the photographs of the Jewish and other refugees of that terrible time 
bear the warning: 

"Do not blame only the Germans, the foreigners. These wrongs were done by Netherlands 
policemen, shopkeepers and farmers. We must look into ourselves to find the explanation 
for such events". 

On the wall as you leave the Huis is a map of the world with the destinations of the Jewish 
and other refugees from Hitler's Europe. Australia, at that time, took precious few. They were 
the "reffos". They came before the post-War enlightenment. 

Now, through Austcare and other wonderful organisations, Australians are taking an 
admirable part in the worldwide effort to help refugees and other displaced people. In 1994 
Austcare's overseas programme supported projects in more than twenty countries. I 
especially applaud the projects in Cambodia, Mozambique and Afghanistan to support mine 
clearance and to promote education about landmines. 

Other priority programmes of Austcare include training in literacy and empowerment, 
particularly for women refugees from Afghanistan and orphaned children from the Sudan. 
The things we can do, to cope with crises overseas, are clear enough. We can: 
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Support immunisation programmes in Ethiopia; 

Provide emergency medical aid in Rwanda; 

Train people in rehabilitation for Afghan refugees, victims of landmines; 

Assist United Nations relief work in Gaza; 

Help in the care and education of Vietnamese children in detention camps in Hong Kong; 

Provide health services for women victims of war in Croatia; and 

Assist with HIV/AIDS training on the Thai/Burma border. 

CLOSER TO HOME 

Most Australians, to the extent that they thought about it, would support all of the foregoing 
activities. They would applaud the efforts of UNHCR to sustain refugees and IDPs in 
emergencies and to help them return to their homes when the emergencies have died 
down. But sometimes emergencies last for decades. Sometimes the dangers of political 
retaliation, racial hatred or religious intolerance is enduring. Then the crunch comes. Do we, 
in this relatively peaceful and prosperous country open our doors as humanity and 
international law require to refugees? Or do we slam the door and make it difficult to the 
new "reffos" to come here - just as we did in the 1930s for those who wished to escape the 
Nazi holocaust? It is at moments like these that our commitment to humanity and human 
rights is really tested. 

I have seen in my lifetime a truly remarkable passage of Australia from a fortress, resolutely 
adhering to white Australia, to a multi-cultural nation of diversity and general tolerance. We 
should give ourselves two cheers for the fact that our constitution and laws, as well as the 
moral sense of our people, have moved in a way that presents a kind of model for ethnic 
tolerance for the 21st century. In a world where, in so many other places, ethnic conflict is 
causing such suffering and producing many refugees, we in Australia have done well. The 
racial hatred legislation introduced into our Federal Parliament this session is but the latest 
example of our attempt to strike at the causes of ethnic stereotyping and to promote 
harmony. Yet this law contrasts with various amendments of our Migration Act made over 
the past year. The amendments have made the lives of refugees more difficult by: 

Reducing the scope of judicial review of migration decisions in the Federal Court where 
natural justice and reasonable decision-making are said to have been offended; and 

The introduction of conclusive Ministerial certificates have excluded the Refugee Review 
Tribunal from certain decisions where the Minister states that it would be contrary to the 
public interest, on grounds of security, defence or international relations, for a decision in a 
particular case to be reviewed (s 411(2)(b); 411(3)). 

The Migration Legislation Amendment Bill No 4 of 1995 is designed to reverse the decision of 
the Refugee Review Tribunal and of the Federal Court in Minister for Immigration and Ethnic 
Affairs v Respondent A (1994) 127 ALR 383. There it was held in the case of a married couple 
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held to be refugees within the meaning of the Convention relating to the status of "refugees", 
incorporated in the Migration Act, because they feared possible forced sterilisation of the 
woman under the one child policy if they were to return to China. Commentators have 
already remarked upon the "curious conflict" and "double standards" involved in forbidding 
racial hatred at home and singling out Chinese couples for a unilateral modification of an 
international treaty definition laid down by international law ratified by Australia. 

It is probably true to say that Bill No 4 has the support of many Australians. Forgetting that all 
Australians, (other than Aboriginals), are "boat people" of one kind or another, most citizens of 
this country are probably fearful that, unless the law is amended, a potential pool of millions 
of Chinese couples in many parts of China, could arrive on our doorstep and assert a right to 
stay in this country under our laws relating to "refugees". 

It is noteworthy that no similar action has been taken by the United States of America or 
Canada which are preferred destinations. Australia is one of the most difficult countries of the 
world to enter. We have universal visa requirements, carrier sanctions and no common land 
borders with our neighbours. But the spectre of hordes of people arriving from Asia remains 
deep in the Australian psyche, long after white Australia has been abandoned. 

The debate about this measure has demonstrated the many myths which still exist amongst 
the Australian population in respect of refugees: 

Myth 1: That Australia does not have enough resources to support more people - We have 
a very low natural population growth, approaching ZPG. We have emigration of about 35,000 
a year. Some migration is needed simply to sustain [our population as it is] and support 
economic growth. The admission of refugees and those needing humanitarian acceptance is 
part of the obligation of a country such as ours. But it is also in our self-interest; 

Myth 2: Charity begins at home, with Aboriginals and other disadvantaged groups - 
Charity should not be considered in such a divisive, rationed way. The Aboriginal population 
is increasing. Like other people who have suffered, they understand, more than most, the 
duties of humanity; 

Myth 3: Refugees take our jobs or go on unemployment benefits - It is true that newly 
arrived refugees have higher unemployment rates than the community average. But many 
arrive with little more than the clothes on their back. Most are traumatised by their 
experience. But, they receive 500 hours of free English language instruction which must be 
taken in the first two years. Experience in Australia, and in other times and places, shows that 
they, and their children, have enormous motivation to succeed. To restore their damaged 
sense of self-esteem and to repay a debt of gratitude to this country they embrace the target 
programme and usually become model citizens; 

Myth 4: They have no right to come here and expect us to help - Our place of birth is an 
accident to which we did not contribute. Being born in Australia is like winning in the lucky 
dip of life. We are better placed then most countries to offer refuge. International law 
defends the right to seek freedom from persecution. We have ratified that law; 
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Myth 5: If we let one in, they will come in floods - Apart from its geographical barriers, 
Australia does not make it easy to secure refugees admission. The great delays in processing 
them and the faults of the review system produce grave uncertainty as to its outcome. 
Imprisonment in some of the most remote places on the face of the earth is the "welcome" 
which many refugees receive when they first arrive. Few are offered roses; and 

Myth 6: Refugees cannot possibly contribute to us - Then it is said that most refugees are 
illiterate peasants with little to contribute to Australia. But this is not so. The vast majority of 
them are educated middle class people, like the Afghan judge whom I have befriended and 
who, but for the grace of God, might be myself. Their education, professional and political 
background have drawn them to the attention of authorities and resulted in many cases in 
the persecution which is the foundation of their refugee status. By definition, they are 
survivors. In their genes are the messages of determination and struggle that will make ours 
a land of achievement and compassion. In their suffering are the lessons of the need to 
respect others and to build a tolerant society which upholds diversity and human values 
throughout this continent. 

TACKLING THE BASIC CAUSES 

Yet I cannot pretend that the global challenge of refugees is easily solved. The figures 
continue to mount. A couple of million in 1946. Eleven million in 1986. Twenty-three million in 
1996, with as many (or more) displaced persons. Heroic efforts are made. And still the tide 
continues to grow. There is a tendency in life, which I see constantly in the law, to tackle 
symptoms, affixing bandaids whilst the underlying problems continue to grow unattended. 

It is essential that the underlying issues which give rise to the global tide of refugees should 
be recognised and tackled. In the fiftieth year of the United Nations we should remember its 
three foundation objectives - to defend peace and security; to uphold human and peoples' 
right, including to self-determination; and to promote economic development. Although 
great progress has been made in each of these objectives, in some parts of the world things 
are going backwards. 

The right to self-determination, unrequited, is a source of tremendous unrest, cruelty and 
exodus - as Rwanda, Tibet, Chechnya and East Timor illustrate. The burgeoning global 
population puts enormous pressures upon political government. The shattering of 
expectations of partly educated masses has led to a resort, in desperation, to religious and 
political fundamentalism. But it has also led to violence and the dislocation of populations 
that puts pressure on the capacity of the world to respond. 

Sometimes, it becomes difficult to distinguish the economic migrants seeking a better future 
from true refugees fleeing from violence, dislocation and persecution. The growth of gigantic 
shanty towns has led to a worldwide demographic pressure which we, in Western countries 
at least, should understand. After all, the Americas and Australia were themselves populated 
in past centuries by an earlier exodus of economic migrants from Europe. If our forebears had 
the right to come here (displacing the original indigenous people) by what right do we 
exclude the next wave - except our by power? 
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Robert Kaplan in his essay "The Coming Anarchy" has described the enormous dislocation 
caused by the rapid expansion of the human population, gobbling up resources, mortgaging 
the water, cropland, forests and fish of the next generation. Over the next fifty years the 
earth's population will soar from 5.5 billion to more than 9 billion. The impact of this growth 
upon the earth's resources and environment, unless checked, will be devastating. According 
to one expert, quoted by Kaplan: 

"Think of a stretch limmo in the potholed streets of New York city where homeless beggars 
live. Inside the limmo are the airconditioned post-industrial regions of North America, 
Europe, the emerging Pacific rim and a few other isolated places, with their trade summitry 
and computer information highways. Outside is the rest of mankind, going in a completely 
different direction." 

According to this view of the future the battle is yet to come. Unless the virus of human 
population can be controlled the conflicts of the future will be over water and other vital 
resources: 

"Future wars will be those of communal survival, aggravated [or in most cases caused] by 
environmental scarcity. Those wars will be sub-national, meaning that it will be hard to 
states and local governments to protect their own citizens physically. This is how many 
states will ultimately die. As state power fades - peoples and cultures around the world will 
be thrown back upon their own strengths and weaknesses ..." 

One does not have to accept this very gloomy picture in its entirety to appreciate that there 
is a germ of truth which we must address now, urgently. 

The fact that there are even greater challenges looming, for refugees in our world, is not a 
reason to pull up the drawbridge and throw out compassion. We must continue with utmost 
vigour the humanitarian mission which UNHCR leads and in which so many Australians work 
selflessly and with loving kindness. There must be fewer - not more Anne Franks. But if we 
peer into the future, it seems likely that, without radical action now, to address the basic 
causes of huge global population movements, our current expedients (however well 
meaning) will prove feeble and ineffective. If compassion is not enough to make us see this 
reality, practical self-protection, defence of our species and of our environment as well as the 
control of conflict in an increasingly inter-dependent world, should lead us to this end. There 
is only so much that can be done by refugee camps and refugee acceptance in a country 
such as Australia. The fundamental problems need to be tackled in the shanty towns of the 
developing world and in the countryside laid waste by deforestation and erosion. The 
fundamental challenges at the establishment of the United Nations remain there, fifty years 
on. The building of human rights. The defence of the peoples' right to self-determination. The 
real achievement of the right to development for all. Defence of the environment. Urgent 
steps for birth spacing. 

We in Australia indeed share one continent. But we do not only share it with ourselves, 
selfishly and nationalistically. It is part of a wider region and a greater world. In Refugee Week 
we look to the obligations which this sharing brings. And we consider how, in the future, we 
can do better. Doing better means more help to refugees here and abroad. But it also means 
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urgent attention to the causes of their terrible plight. Emergency relief is not, alone, enough. 
Let us re-dedicate ourselves to tackling the causes! 

Refugee Week 1995 in Australia is launched. 
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