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Foreword 
 
I am delighted to write a forward to the ‘Removing the Obstacles’ research paper. 
Accessible Arts NSW is fully committed to enabling better access to the arts for people with 
disability and as such this paper forms part of the overall advocacy activities of the 
organisation.  
 
Throughout Australia arts organisations are often located in and or are responsible for 
heritage buildings or including museums, theatres, community arts centres and gallery 
spaces. As arts organisations are developing their audiences and arts practises to be 
inclusive of people with disability, they often feel they are unable to make any changes to 
these buildings due to their heritage characteristics.   
 
This research paper is therefore timely given the upsurge of awareness of people with 
disability, the ageing population and launch of the national Disability (Access to Premises – 
Buildings) Standards 2010 that take effect on 1 May 2011.  
 
The motivation for the research is to enable arts organisations to increase access for 
audiences, participants and arts professionals with a disability to heritage listed buildings. 
The research explores whether heritage laws limit the capacity of arts organisations to 
provide access for people with disability and whether there is a need to reform legislation. 
 
Through investigating the relationship between heritage and disability discrimination 
legislation the research hopes to dispel the myth that it is not possible to make accessible 
design changes to heritage listed spaces. 
 
This research paper highlights four key areas in the inter-relationship between access and 
heritage which hinder the development of best practise access for people with disabilities in 
heritage listed buildings. Additionally, as the research paper and the encompassing 
Removing the Obstacles project progressed, it became clear that the issues raised are not 
only applicable to the arts sector but have implications for the boarder community. 
 
I commend the ‘Removing the Obstacles’ report to all those who are interested in the 
juxtaposition of heritage and anti-discrimination issues; a report that aims to highlight the 
challenges for further consideration and bring about clear, just and respectful solutions for 
all parties.  

 
CEO, Accessible Arts  
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Background  
 
The project began as a response to arts and disability advocacy organisations encountering 
confusion and at times resistance, from arts organisations in heritage buildings about their 
obligation to be accessible. While the project began in the arts and disability sector it has 
had many involved from the heritage, tertiary, government and private sectors. 
 
The aim of this project is to investigate the issues related to the provision of access by arts 
organisations in heritage buildings, and to suggest ways in which changes can be made to 
facilitate the provision of access for people with a disability to heritage buildings. 
 
The research partners, led by Accessible Arts were UTS Shopfront (University of 
Technology, Sydney), the Arts Law Centre of Australia and Arts Access Australia. The 
project was assisted by a grant from the Law and Justice Foundation of NSW. 
 
The scope of the project has been limited to physical access and has not considered goods 
and services (for example: accessibility of interpretive material, ticketing and websites) in 
any depth. While acknowledging the importance of local government in providing access 
and preserving heritage, the research has primarily focussed on State, Territory and 
Commonwealth policy and legislation application. 
 
The research and issues identified are timely and relevant given the March 2010 release of 
Disability (Access to Premises – Building) Standards 2010, the promotion of a Social 
Inclusion Agenda through the National Arts and Disability Strategy released in October 2009 
and the forthcoming National Disability Strategy. 

Key issues summary 
 
People with disabilities are, as any other group, entitled to access buildings. However they 
are often not provided the means to do so and are reliant upon those responsible to ensure 
access is provided. People with disabilities often visit places with other people and are often 
an audience at the time that many businesses need patronage the most (such as during off 
peak and at other quiet times). People with a disabilities often have the time, subsidies and 
opportunity to go to venues, and are a valuable economic source of many businesses and 
organisations. By creating access for all people, arts organisations can maximise their 
opportunities for visitation and patronage. 
 
 
Whilst there are many issues and questions within the broad areas within the access, 
heritage and disability generally, this report focuses upon the law.  
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The research identified general challenges in the heritage and anti-discrimination areas 
respectively and four issues specific to the inter-relationship of access and heritage. The 
four specific access and heritage issues identified are: 
 

1) The complexity of heritage and access issues; 
 
2) The application of the Disability (Access to Premises – Building) Standards 2010 
regarding changes to existing heritage buildings requires clarification; 
 
3) ‘Heritage value’ as a consideration in determining an ‘unjustifiable hardship’ 
defence to providing access requires clarification; and 
 
4) There is a need to develop sector skills in assessing access to heritage buildings 
and monitoring progress.  

 
1) Complexity of heritage and access  
 
There is a great deal of complexity of heritage and access considerations in applying 
standards, legislation and policy by arts organisations located in heritage buildings. There is 
some flexibility for case by case application to balance heritage and access issues. 
 
Jurisdiction challenges exist when interpreting anti-discrimination and heritage laws as 
federal, state/territory and local government legislation and regulations are disparate; they 
would benefit from unification. Where there is a conflict, the accepted principle is that 
federal legislation overrides the states’.  
 
In addition, regulations are changing and those involved across these sectors need to be up 
to date. To assist stakeholders to apply the requirements relative to their situation, there is 
value in a system that would provide clear principles to follow, coupled with easily available 
resources for guidance.  
 
2) Access and existing heritage buildings 
 
The legislation Disability (Access to Premises – Building) Standards 2010 applies to new 
buildings and buildings undergoing renovations. (For detail regarding the application of 
these new Standards please refer directly to the document or seek expert advice). Changes 
to the use of a building may not see improvements in access unless the change triggers a 
development application. This is a potential limitation on access to heritage buildings that 
may undergo period maintenance and restoration though are unlikely to be significantly 
renovated.  
 
 
3) Heritage and unjustifiable hardship  
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The Disability Discrimination Act allows for the defence of ‘unjustifiable hardship’ which is 
designed to acknowledge that sometimes, a ‘one size fits all’ solution may not address all 
the access needs and requirements for people with a disability. Cost may be one factor 
when considering the reasonableness of a requirement to provide access adjustments.  
 
Access and heritage considerations can co-exist - heritage status does not automatically 
provide for the use of an unjustifiable hardship defence. However the Disability (Access to 
Premises – Building) Standards 2010 introduces heritage value as a consideration in 
determining unjustifiable hardship.  
 
Access Panels is a provision in the new Premises Standards that can address such issues 
on a case-by-case basis and it is not until there have been a number of cases heard that of 
upholding the rights of people with disabilities that the effectiveness of this strategy can be 
determined.  
 
4) Sector skills in access provision and monitoring progress 
 
Access knowledge and auditing is a niche professional skill. To find access experts who are 
also skilled in heritage issues may be as difficult as finding heritage architects skilled in 
interpreting and applying access standards. A particular challenge for the application of the 
Disability (Access to Premises – Building) Standards 2010 will be the development and 
maintenance of a skilled pool of people able to assess, devise solutions and monitor 
progress with the provision of access to heritage buildings, in addition to finding the number 
of appropriately experienced and knowledgeable people to sit on the Access Panels.  
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Chapter 1: Introduction  

1.1 Overview 
 
For many arts organisations located in heritage buildings, increasing physical access to 
their venue may be viewed to conflict with the purpose of preserving heritage assets. 
Federal and state /territory anti-discrimination laws legally require buildings open to the 
public to provide physical access for people with disabilities, yet there is also a legal 
requirement in federal, state /territory and local government heritage legislation to conserve 
the historical and cultural significance of heritage buildings.  
 
Based on searches conducted with the NSW State Heritage Database (Heritage Branch, 
NSW as at May 2010), there are over 430 listed arts-related heritage listings in New South 
Wales. This figure is based on various searches using the individual criterion: Gallery (46); 
School of arts  - note that some are listed as ‘former’ and that a listed school of arts is not 
necessarily used for an arts purpose (98). They may also be called a ‘Mechanics Institute’, 
‘Literary Institute’, or ‘Athenaeum’; Theatre (96); Museum (111); Music, and Conservatorium 
(12); Art (65); Opera (2) and Playhouse (2). Not included are listings categorised as ‘house’, 
‘homestead’, ‘residence’ or ‘cottage’ even though these may also be a location where art-
related services/ collections or an arts precinct resides.  
 
This report is the culmination of work begun in 2007 that set out to examine and answer two 
questions:  

 
 
1. Do heritage laws limit the capacity of arts organisations to provide physical access for 
people with disabilities? 
 
2. Is there a need for legislative reform?  
 
 
Focusing upon the law and related policy, the report provides an overview of  
Commonwealth legislation and its impact, and a comprehensive review of relevant 
state/territory, USA and UK legislation.  
 
The report is not a practical guide with regard to access to heritage buildings; there are 
numerous resources available related to this and more up to date ones will emerge as new 
legislation and policy comes into and takes effect. Sources of this information can be found 
from various sources and include: 
 

• Australian Human Rights Commission (AHRC) <http://www.hreoc.gov.au/index.htm> 
• Australian Federation of Disability Organisations <http://www.afdo.org.au/> 
• Australia Council for the Arts  - <http://www.australiacouncil.gov.au/> 

http://www.heritage.nsw.gov.au/07_subnav_09.htm
http://www.hreoc.gov.au/index.htm
http://www.afdo.org.au/
http://www.australiacouncil.gov.au/
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• Department of the Environment, Water, Heritage and the Arts (Commonwealth) - 
<http://www.environment.gov.au/> 

• Heritage Branch, NSW. <http://www.heritage.nsw.gov.au/01_index.htm>  
 

Other sources of information can be found in the body and References section of this report.  

1.2 Introduction  
 
The Disability Discrimination Act 1992 applies to discrimination occurring in various areas of 
public life including employment, provision of goods and services, education and the 
administration of Commonwealth programs. Services are particularly relevant to the cultural 
and heritage sectors since they include the ticketing of events, exhibition design and 
captioning of exhibits, performances and interpretive material. However as this is a topic 
worthy of detailed attention and quite broad, goods and services are beyond the scope of 
this report.  
 
It is acknowledged that the research does not include many other barriers faced by people 
with disabilities who wish to access buildings (whether or not to visit an art service or 
located in a heritage building). These can include negative and discriminatory attitudes by 
staff and other patrons; access to, in and around building fit-outs, access to programs, 
exhibitions, websites and ticketing of events, communication systems and a overall general 
lack of consideration or thought in planning, development and provision.  
 
For people with disabilities who feel discriminated against, the complaint process under the 
Disability Discrimination Act requires a complaint to be lodged, outlining the circumstances 
in which they believe their rights have been infringed e.g. they wish to seek action regarding 
access to a heritage building. The outcome isn’t necessarily made public and doesn’t 
provide a legal precedent. An alternative is for a person with a disability to seek federal 
court action. It is in the best interests of all concerned to avoid the need for a person with a 
disability to seek redress.  
 
This report examines and compares Australia with USA and UK legislation and practice; 
some alternate approaches may be applicable in Australia, offering greater clarity and 
guidance regarding disability access to heritage buildings. As there is minimal research 
about the issues regarding disability access and heritage, all owners and occupiers of 
heritage buildings open to the public may find this report relevant, whether they are heritage 
listed or not. 
 
Compared to the USA and the UK, Australia does not place the same level of positive onus 
on organisations, businesses or services to make themselves accessible. This has resulted 
in few binding legal decisions about disability access to buildings in Australia. However, this 
is likely to change once the application of the Disability (Access to Premises – Building) 
Standards 2010 has resulted in some relevant precedents and examples to either use as 
best practice; to learn what not to do, or identify what isn’t effective, gaps that still exists or 
those that have been newly created. 

http://www.environment.gov.au/
http://www.heritage.nsw.gov.au/01_index.htm


Removing the Obstacles report 2010 

Jun-16  page 13 of 45 

 
Regarding specific issues between heritage and access where there are either gaps or 
conflicts, it is acknowledged that the vast majority of heritage building owners whose 
premises are open to the public have considered access issues, and there has been much 
work in the heritage industry to work with the disability sector in addressing some issues. In 
particular the Australian Council of National Trusts and Australian Heritage Council 1999 
publication ‘Improving Access to Heritage Buildings (Martin, 1999) was an important step.  
 
The Australian Building Codes Board (ABCB) has noted some intended outcomes for 
people with disabilities in the development of the new Premises Standards (2008-09, iv):  
 

‘It should also be recognised that many of the benefits that will be associated with  
the proposal are intangible in nature and are, therefore, not included among  
these quantitative estimates… Of particular importance in this regard is the expected 
substantial reduction in the extent of the social exclusion currently experienced by 
people with a disability because of barriers they face in accessing premises and, more 
positively, the substantially increased capacity for participation in society of people with 
a disability.  These benefits will be of significance both to people with a disability and to 
the general population.’  

1.3 Heritage Overview  
 
1.3.1 What is Heritage? 
 
There are two categories of heritage generally: cultural and natural. Natural heritage refers 
to the physical forms of the land and sea environments. Cultural heritage encompasses the 
historical evidence, artefacts and beliefs of Aboriginal peoples; people who have had 
contact with the Australian continent; and people who have been born or settled here. The 
two categories are inter-related e.g. for Aboriginal people in particular Australia has cultural 
meanings that are inseparable from its natural values.  
  
Types of cultural heritage include buildings, relics (both on land and in water), rural 
landscapes, or movable items. Built Heritage includes ‘cathedrals and cemeteries, factories 
and fences, houses and hotels, museums and markets. It includes areas, precincts and 
streetscapes’ (Heritage Branch NSW, ).  
 
Legislative definitions of heritage derive from the Burra Charter (please see the Key Terms 
and Resources section for more information) (ICOMOS, 1999) that sits within an agreed 
international framework. Cultural heritage significance means aesthetic, historic, scientific, 
social or spiritual value for past, present or future generations. 
 
This report focuses upon buildings that are listed as heritage and more specifically that have 
or may have arts services and organisations located within them.  
 



Removing the Obstacles report 2010 

Jun-16  page 14 of 45 

Built Heritage in context 
 
A heritage listing can be initiated in a number of ways: a) by nomination, b) as part of a 
heritage study of a particular area or type of place, or c) because of a perceived threat to it, 
thus requiring protection. 
 
Heritage buildings can be divided into three categories depending on their level of heritage 
significance (loc. cit): 
 
 A non-heritage building is one that is regarded by the community as having low 

historical significance; 
.  
 A heritage building is regarded as having some aspects that are considered 

important or significant by the community.  
 
 A heritage-listed building has been assessed by a national, state or territory heritage 

authority as having aspects that are so important or significant that it is considered 
essential to preserve it. Heritage-listed buildings are protected by heritage laws at the 
federal, state/territory and local levels. 

 
In addition there are urban or local conservation areas where all buildings within a defined 
local area whether they have heritage value or not, may be subject to regulation affecting 
their redevelopment.  
 
Australian Heritage 
 
Australia has a three-tier heritage management system whereby different levels of 
significance of heritage management are aligned to the three tiers of government.  
 
Within this framework the Commonwealth Government manages heritage of national 
heritage value, overseas places of significance to Australia, world heritage and 
Commonwealth heritage. The states manage heritage of state significance and local 
governments manage heritage of local significance under the auspices of state legislation. 
Legislation is enacted at each level to identify, assess and manage heritage places.  
 
Government, community and professional groups all maintain heritage lists. Those not held 
by government do not provide legal protection, such as the National Trusts in most states 
and territories, the Royal Australian Institute of Architects, and Engineering Heritage 
Australia (DEWHA, 2008, p.2). 
 
Under Commonwealth law, the major legislative instrument is the Environment Protection 
and Biodiversity Conservation Act 1999 (EPBC Act). Following the amendments the EPBC 
Act, section 15B makes it unlawful for a person to ‘take an action that has, will have or is 
likely to have a significant impact on the National Heritage values of a National Heritage 
place without approval…’. Under section 75 of the EPBC Act, when an action is referred to 
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the Minister, a decision will be made as to whether the action is likely to have a significant 
impact on a matter of national environmental significance;  
 
State and Territory Heritage 
 
The Australian Capital Territory and the Northern Territory do not have an additional third 
tier of legislative protection for local heritage and all heritage, irrespective of its level of 
significance.  
 
State and Territory legislation is broadly equivalent to the federal framework. For example 
under the Queensland Heritage Act 1992, Section 33, once a place is listed on the register, 
a development application needs to be made for any significant development work to be 
undertaken. However, if the development is of a ‘minor’ nature, the person can seek an 
exemption to the development application. Similarly the Victoria Heritage Act 1995 sets out 
actions which cannot be undertaken on a heritage place, listed on the Victorian Heritage 
Register, without a permit.  
 
The prohibited actions contained in the NSW Heritage Act 1977 are similar. These actions 
cannot be undertaken on a heritage place (or building, work, relic, removable object, 
precinct, or land), where an interim heritage order applies or where it is listed on the State 
Heritage Register, without obtaining approval granted by the Minister for Planning. Section 
57 of the Heritage Act prescribes a list of these prohibited actions, which includes 
demolishing the building or work; carrying out any development in relation to the land on 
which the building or work is situated; altering the building or work; and more. When dealing 
with an application, the Minister is to take into consideration the extent to which the 
development or work done would affect the historical significance of any items of the 
environmental heritage.  
 
Other states and territories have their own heritage legislation that attempts to balance 
heritage and community benefits in particular around the issues of adaptive re-use of 
heritage buildings. There appears to be a clear need for these state and territory laws to be 
harmonised as differences do exist.  
 
The Heritage Branch of the Dept of Planning (NSW) assists the Heritage Council of NSW in 
administering the NSW Heritage Act, 1977. It is the peak heritage agency for the New South 
Wales government. A full description of its role and responsibilities can be found at: 
http://www.heritage.nsw.gov.au/01_subnav_01.htm.  
 
Local Heritage 
 
Heritage places protected by local government statutes comprise more than 76 000 historic 
heritage places and 1770 historic areas. More than 65% of NSW museums are located in 
heritage buildings (Rennie, S., Croker, A. Raymond, L. 2004, p. 5).  
 

http://www.heritage.nsw.gov.au/01_subnav_01.htm
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Local government manages the largest portfolio of heritage places in Australia and are 
recognised through local planning scheme heritage lists, conservation areas and heritage 
overlays. Local governments have a range of heritage responsibilities under state legislation 
to identify and protect heritage, as approval authority for development through the planning 
system and as an owner, manager or trustee of heritage places on behalf of the state. If 
there is a duplicate listing in both state and local government listings, the approval authority 
is with the state. 
 
In April 2006 the Productivity Commission Report, Conservation of Australia’s Historic 
Heritage Places, made a number of recommendations about the role of local government on 
the conservation of Australia’s historic heritage.  
 
From these recommendations, the Heritage Chairs and Officials of Australia and New 
Zealand (HCOANZ) developed the Supporting Local Government Project that aims to 
establish better information on local government capacity and best practice in heritage 
protection, and recommend ways of achieving a national approach and using national 
models to achieve local heritage protection in Australia. The project brief was endorsed by 
HCOANZ in Sydney in September 2007. Heritage Victoria with financial support from other 
jurisdictions led the project, which commenced in October 2007. A total of 5 products 
formed a toolkit (Heritage Victoria, 2010): 
 

1. Supporting Local Government Heritage Conservation - final report to HCOANZ 
2. Heritage Advisory Services Handbook 
3. Protecting Local Heritage Places 
4. Incentives for Heritage Protection Handbook  
5. Making Good Local Heritage Decisions.  
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1.4 Facts about disability 
 
1.4.1 What is a disability? 
 
The definition of ‘disability’ under s4 of the Disability Discrimination Act 1992 is broad and 
includes: 
 

- Total or partial loss of the of the person’s bodily or mental functions; or 
- Total or partial loss of a part of the body; or 
- The presence in the body of organisms causing disease or illness; or 
- The presence in the body of organisms capable of causing disease or illness; or 
- The malfunction, malformation or disfigurement of a part of the person’s body; or  
- A disorder or malfunction that results in the person learning differently from a person 

without the disorder or malfunction; or 
- A disorder, illness or disease that affects a person’s thought processes, perceptions 

of reality, emotions, or judgement or that results in disturbed behaviour.  
 
The definition in the DDA also recognises that a disability can be temporary and includes a 
disability that not only presently exists, but which has previously existed, or may exist in the 
future or are implicated to a person. 
 
1.4.2 People with disabilities 
 
The Australian Bureau of Statistics (ABS) data (ABS, 2003) indicates that one in five 
Australians or nearly four million people self-identify as having one or more disabilities. An 
additional 21% (4.15 million people) indicated they had a long term health condition that did 
not restrict their every day activities. This figure is an estimation based upon varying factors 
including self-definition (i.e. how people choose to fill out the census form, how they define 
the term disability), and that in accordance with the Commonwealth Disability Discrimination 
Act 1992, the definition of disability includes people with short-term disabilities lasting less 
than six months; the ABS excluded this group from the 2003 survey.  
 
It is noteworthy that in the 2007-08 National Health Survey, over 1 in 3 people reported that 
they had a disability or long term restrictive condition (e.g. arthritis, asthma, diabetes, 
circulatory conditions) (ABS, 2009). The data differs markedly from 2003 that states one in 
five people, and although it is noted that the data is from different sources and research 
processes it will be of interest to examine the next Census data to track this indicative 
increase of people with disabilities in our population.  
 
In addition, there are a substantial number of people with a limiting or restricting health 
condition (including older people, defined by the ABS as over 60, who require some 
assistance – averaged 41% in 2003; this increased to 84% for the age group 85 or over). In 
Australia we are facing an increasing population, ageing of our population and higher 
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incidence of ill-health; these factors have implications for future planning and policy 
development.  
 
1.4.3 What is discrimination? 
 
The Commonwealth Disability Discrimination Act (DDA) 1992 aims to eliminate 
discrimination against persons on the ground of disability, and ensure, as far as practicable, 
that people with disabilities have the same rights to equality before the law as the rest of the 
community. A further objective of the DDA is to promote recognition and acceptance within 
the community of the principle that people with disabilities have the same ‘fundamental 
rights as the rest of the community’.  
 
There are state and territory Acts equivalent to the DDA. Anti-Discrimination Acts in states 
and territories have their own jurisdictional limits. Accordingly, the relevant Act at the state 
level has no jurisdiction over a matter that involves a federal government agency or body.  
 
While the DDA is the only piece of national legislation that deals exclusively with disability 
discrimination, equivalent Acts in states and territories are more general in nature and cover 
a wide range of prescribed attributes including disability, age, race, sex, pregnancy, marital 
status, religious or political association and etc. The range of attributes covered by the Acts 
is different for each state or territory. For a list of prescribed attributes covered by each state 
or territory, please refer to the Summary of Federal and State Anti-Discrimination Law at the 
AHRC website at <http://www.hreoc.gov.au/info_for_employers/law/index.html>. 
 
Under section 5 of the DDA, a person (discriminator) is considered to have discriminated 
against another person (aggrieved person) on the grounds of a disability, if the discriminator 
treats, or proposes to treat, the aggrieved person less favourably than the discriminator 
would treat a person without a disability. There are two main types of disability 
discrimination: 
 
Direct disability discrimination occurs when a person with a disability is treated less 
favourably than a person without a disability in the same or similar circumstances.  
Indirect discrimination occurs when there is a rule or policy that is the same for everyone 
but has an unfair effect on a particular group of people (AHRC, nd, Information Sheet). 
 
The definition and tests applied to determine discrimination are different in each state and 
territory. To determine whether a complainant has been treated less favourably than 
someone without the disability would have been treated, a complex process of comparison 
is adopted, taking into account the circumstances of the person and the situation.  
 
1.4.4 Complaint Based Law 
 
The DDA is a complaint based law. The enforcement of its provisions requires people who 
consider themselves discriminated against or harassed because of their disability to lodge a 
complaint to the Australian Human Rights Commission (AHRC), formerly the Human Rights 

http://www.hreoc.gov.au/info_for_employers/law/index.html
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and Equal Opportunity Commission (HREOC). The AHRC is a statutory body set up to 
conduct public inquiries, negotiate disability guidelines and standards, support organisations 
to develop disability action plans and run community education programs.  
 
Once a complaint has been lodged the AHRC will commence an investigation process for 
those falling under the scope of the DDA. A conciliation process is likely to be arranged for 
the complainant and the respondent to reach an agreement. If an agreement cannot be 
reached, the complaint will be heard by the Federal Court or Federal Magistrates Service 
(AHRC, Information for people making complaints). 
 
Problems inherent with this system include: a) Settled/conciliated Australian Human Rights 
Commission cases do not provide legal precedents; and b) The complaint and conciliation 
based process relies on individuals having a negative experience and lodging a complaint 
before any provision of access is achieved. This represents a passive approach to 
addressing disability discrimination, as it requires those making a complaint going through 
an extensive process requiring fortitude, time, money and legal knowledge in order to 
negotiate access or alternatively face the option of funding a court case. If no complaint is 
put forward, there is little likelihood of change.  
 
1.4.5 What is physical access and what are the rules in providing access? 
 
Physical access is broadly defined as allowing the means for approaching, entering, 
communicating with or making use of something. For people with a physical disability 
access is defined by the Australian Federation of Disability Organisations (ADFO) as ‘being 
able to get into and around buildings’ in the Access to Premises – Easy English Campaign 
Kit (August 2007).  
 
The provision of physical access to buildings is the subject of legislation, regulation and 
standards including the Disability Discrimination Act, Building Code of Australia and 
Australian Access to Premises Standards. For example, under section 23 of the DDA, it is 
unlawful to discriminate on the grounds of disability in providing access to, or the use of, 
premises that the public can enter or use:  
 

‘A person must not be discriminated against because of the person's disability, or the 
disability of any associate: 
 
 By denying access to or use of public premises;  
 In the terms or conditions for entry or use of such premises;  
 In the means of access to such premises;  
 By denying the use of public facilities in such premises;  
 In the terms or conditions for use of such facilities;  
 By being required to leave such premises or cease to use such facilities.’  
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Some states, including NSW, do not have a specific section that deals with access to 
premises but will be covered under the nationally applicable Disability (Access to Premises 
– Building) Standards 2010.  
 
Physical access is only one component of an overall organisational approach to access. In 
situations where physical access may not be possible there is still a great deal building 
owners and occupiers can do to ensure their exhibits, programs and events are accessible 
to the one in five Australians with a disability. 
 
1.4.6 The costs of reasonable adjustments/ providing access 
 
Many organisations resist making adjustments and/or providing for access for people with 
disabilities due to a perception of high costs involved to do so. However, many do not do a 
cost-benefit analysis that includes the additional income that more people will bring (i.e. 
from those with disabilities, plus families, friends, carers, and others who may accompany 
them). In addition, whilst the cost of many building materials in Australia has risen, so too 
has the value of real estate and the assets that the business or organisation would hold as a 
result of making the changes or initial accommodations.  
 
Invaluable is the positive marketing that can be generated from having a universally 
accessible venue, not to mention the goodwill demonstrated also generates positive 
outcomes, including financially (increased patronage from people with or without a disability 
who will go there because the organisation demonstrates social justice principles such as 
equality – remember the social, health, welfare and disability industries are large and so is 
the population connected to it!), and a positive image that for many businesses, is priceless. 
 
As Guide No.5 of the Resource Disability Portfolio, published by The Council for Museums, 
Archives and Libraries (2003) providing for reasonable adjustments is not as expensive as 
many might think.  
 
The Department for Work and Pensions published the report Costs and Benefits to Service 
Providers making Reasonable Adjustments under Part III of the DDA in 2002. Research 
results, based on 1,000 telephone interviews with service providers, show that:  
 

 
 Approximately 40% of service providers report having made adjustments (63% in the 

public sector).  
 Cost was hardly ever cited as a reason for not making an adjustment.  
 More than half of the service providers had found it very easy or fairly easy to make 

the adjustment.  
 For most kinds of adjustment the initial cost lay between £100 (A$165) and £1,000 

(A$1650).  
 Ongoing costs for most adjustments were below £100 (A$165).  
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‘The benefits cited include more accessible service, increased customer satisfaction, 
increased numbers of disabled customers, improvements to the external image, higher 
staff morale and benefits for customers in general. ‘ 
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Chapter 2: Legal overview –Heritage and Disability  

2.1 The Disability (Access to Premises- Building) Standards 2010 
 
The Disability (Access to Premises – Building) Standards 2010 to be enforced from May 
2011 aims to resolve confusion about the provision of access.  
 
The ‘Premises Standards’ applies to new public buildings and parts of existing buildings 
undergoing renovation or upgrade including change of use, on or after 1 May 2011 (for 
specific details about the class of building, please refer to the Standards). The 
commencement date a year after publishing was to allow states/ territories time to adjust 
other relevant laws.  
 
There is alignment with the Building Code of Australia (BCA) so if a building complies with 
the BCA (as amended) it is hoped to also comply with the Standards. However, even if 
compliance with the BCA and the Premises Standards is followed, it may still be subject to 
scrutiny and focus of a DDA breach.  
 
The new Standards provide for greater access than previous versions including: 
improvements in symbols and signage, lighting, greater number and distribution of 
accessible spaces in cinema and theatres and increases in areas covered by hearing 
augmentation systems. Other areas covered by the document include lifts, stairs, ramps, 
toilets, footpaths and accessible paths of travel and circulation within buildings.  
 
The scope of the Standards and to what they apply is covered in Section 2.1 of the 
Standards. The standards have various exclusions to which it does not apply (see Sectio 
2.1) and the exceptions, exemptions and concessions sections are quite large, 
encompassing Sections 4 & 5 of the Standards document. This includes ‘unjustifiable 
hardship’ in Section 4.1. In general, they do not apply to existing buildings unless they are 
undergoing new work.  
 
For more information about the Standards and disability, see the Australian Human Rights 
Commission (AHRC) website for full text of the legislation, frequently asked questions, plus 
Australian, international and additional support material (AHRC, 2010, 
<http://www.humanrights.gov.au/disability_rights/buildings/access_to_premises.html#overs
eas >). 

2.2 DDA, Heritage value and Unjustifiable hardship 
 
The Premises Standards and the DDA both provide for ‘unjustifiable hardship’ conditions. 
Both aim for access requirements to be met to the maximum extent possible, 
notwithstanding individuals case circumstances where these conditions can be applied. 
 

http://www.humanrights.gov.au/disability_rights/buildings/access_to_premises.html#overseas
http://www.humanrights.gov.au/disability_rights/buildings/access_to_premises.html#overseas
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Appendix One offers numerous case examples regarding unjustifiable hardship/ breach of 
DDA law and heritage status. Some of these are cases heard in courts, and others are 
cases in which an Australian Human Rights Commission process has produced a resolved 
outcome. It will be some time before there are case examples available revealing how the 
new Premises Standards have been applied, however these will form part of a Standards 
review that must be conducted within five years of commencement.  
 
2.2.1 DDA And Unjustifiable Hardship 
 
In determining what constitutes unjustifiable hardship for the purposes of the DDA, section 
11 states that ’all relevant circumstances of the particular case are to be taken into account’ 
including:  
 

 ‘The nature of the benefit or detriment likely to accrue or be suffered by any 
persons concerned; and  

 The effect of the disability of a person concerned; and  
 The financial circumstances and the estimated amount of expenditure required 

to be made by the person claiming unjustifiable hardship; and  
 In the case of the provision of services, or the making available of facilities—

an action plan given to the commission under section 64 
<http://www.austlii.edu.au/au/legis/cth/consol_act/dda1992264/s64.html>.’ 

 
Any heritage building or premises must provide access and is subject to the DDA. In 
addition the registration or listing of a heritage place on the Register of National Estates, or 
the need to comply with heritage conservation orders, does not automatically amount to an 
exemption from compliance to DDA (AHRC, 2010, Advisory Notes on Access to Premises). 
 
There are exemptions under state and territory laws where such discrimination may not be 
considered unlawful, e.g. section 49M of NSW Anti Discrimination Act 1977, section 49C of 
the NSW Act, section 5 of the Queensland Act and section 58 of the Northern Territory Act. 
Each of these have specific conditions that must be met for this to be applicable. 
 
2.2.2 Unjustifiable Hardship and the Premises Standards 
 
The Disability (Access to Premises – Building) Standards 2010 document considers loss of 
heritage significance as one of the considerations in determining unjustifiable hardship (see 
(l) below). Overall, there are approximately 18 factors that may be taken into account when 
determining unjustifiable hardship under section 4.1 including: 
 

...‘(k) detriment reasonably likely to be suffered by the building developer, building 
certifier or building manager, or people with a disability or other building users, 
including in relation to means of access, comfort and convenience, if compliance with 
these Standards is required; 

http://www.austlii.edu.au/au/legis/cth/consol_act/dda1992264/s64.html
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(l) if detriment under paragraph (k) involves loss of heritage significance —the extent 
to which the heritage features of the building are essential, or merely incidental, to 
the heritage significance of the building; 
(m) any evidence regarding efforts made in good faith by a person to comply with 
these Standards, including consulting access consultants or building certifiers;…’.  

 
The Access All Areas report (Commonwealth of Australia, June 2009; Appendix One - Key 
Terms and Resources section), a June 2009 parliamentary inquiry into the Standards notes 
that ‘heritage value’ (subsequently changed in the Standards to become ‘heritage 
significance’) is not defined and requires clarification ideally to ensure consistency with 
state/territory heritage legislation. To counter confusion, national, state/territory and local 
heritage lists could provide consistent definitions of ‘heritage significance’ and heritage 
‘classified’ buildings to be applied by the National Trust and professional institutions. 
 

 
Organisations that occupy or are responsible for heritage buildings should plan and 

provide equal access. In some cases, consideration should be given to moving to 
alternative premises better suited to modern access requirements. 

 
 
Some arts (and general) organisations meet their responsibilities very well, and also 
maintain a sense of goodwill by creating access, rather than avoid having to do so and 
resulting in the need to have a situation addressed via the DDA complaints based process.  
 
Some examples demonstrate what might be achieved; the Historic Houses Trust in Sydney 
installed signage for people with a disability to improve access and this has proven to be 
welcomed by those who can now move about more certain of where access points are 
located.  
 
There are some international models from the USA and UK where the question of access 
and heritage is addressed in the context of a more proactive legislative framework, which 
will be useful in guiding Australian approaches. Some models, such as those from the 
United States and the United Kingdom are summarised in the following chapter. 
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Chapter 3: International Laws and Standards 

3.1 USA legislation and guidelines 
 
The USA legislation and guidelines provide a pro-active approach to accessibility for people 
with disability; the responsibility to provide physical access rests on organisations, not the 
individual. Further, the specific question of access and heritage has been considered and 
guidelines and case studies have been developed to make a broad range of heritage 
places, both listed and eligible to be listed, reasonably accessible. 
 
3.1.1 USA Heritage Legislation 
 
The National Historic Preservation Act (1966) legislation is intended to preserve historical 
and archaeological sites in the United States of America. The Act created the National 
Register of Historic Places, the list of National Historic Landmarks, and State Historic 
Preservation Offices. 
 
3.1.2 USA Anti-Discrimination Legislation  
 
There are three key federal laws used in the United States to achieve accessibility for 
individuals with disabilities. 
 

1. Architectural Barriers Act of 1968 (ABA)  
2. Rehabilitation Act of 1973 (Rehabilitation Act)  
3. Americans with Disability Act of 1990 (ADA) (Department of Justice, March 2009) 
 

Architectural Barriers Act of 1968 (ABA)  
 

Cultural organizations that use federal funds to design, construct 
or alter a building must comply with a minimum level of physical 

accessibility.  
 

 
The ABA applies to buildings constructed or altered, on behalf of, or for the use of the 
federal government that are financed in whole, or in part by a federal loan. It requires 
cultural organisations that use federal funds to design, construct or alter buildings to comply 
with a minimum level of physical accessibility  

(National Endowment for the Arts, 1994, p.16). 

http://en.wikipedia.org/wiki/Archaeology
http://en.wikipedia.org/wiki/United_States_of_America
http://en.wikipedia.org/wiki/National_Register_of_Historic_Places
http://en.wikipedia.org/wiki/National_Register_of_Historic_Places
http://en.wikipedia.org/wiki/National_Historic_Landmarks
http://en.wikipedia.org/wiki/State_Historic_Preservation_Office
http://en.wikipedia.org/wiki/State_Historic_Preservation_Office
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Rehabilitation Act of 1973 (Rehabilitation Act)  
The Rehabilitation Act applies to public or private organisations that receive direct or indirect 
federal funding. It prohibits discrimination on the basis of disability in programs, services 
and activities provided by these organisations.  
 
Section 504 of the Rehabilitation Act protects individuals from discrimination based on their 
disability. It prohibits organisations and employers from excluding or denying people with 
disabilities an equal opportunity to receive program benefits and services. The section also 
prohibits against discrimination apply to accessibility, service availability, employment, 
delivery and the administrative activities and responsibilities of organisations receiving 
federal funds.  
 
Importantly in the USA when anyone in receipt of federal funds must adhere to the federal 
disability discrimination legislation, organisations must appoint a s.504 coordinator to take 
responsibility for disability access. As an example of the impact of s.504 in the cultural 
sector, the National Endowment for the Arts provides detailed guidance on accessibility 
through a practical workbook designed to complement a more general resource ‘Design for 
Accessibility: A Cultural Administrator’s Handbook’  
 

 
The booklet ‘Design for Accessibility: A Cultural Administrator’s Handbook’ has many 

examples of best practice for cultural administrators in Chapter Two (pp. 23-30). In addition, 
it also has a Frequently Asked Questions section for cultural organisations that may employ 

a person/s with disabilities, and need to consider what adjustments may be required. 
(National Endowment for the Arts, 1994. See References for website link). 

 
 
Americans with Disability Act of 1990 (ADA) 
Any organisation that serves the public, regardless of whether they receive federal funds or 
whether they are private or public must comply with the ADA in observing the civil rights for 
people with disabilities. 
 
The ADA prohibits discrimination on the basis of disability in regards to aspects of 
employment (title I), state and local government services (title II), public accommodations 
and services operated by private entities (title III) and commercial facilities, transportation 
and telecommunications (title IV). Its purpose is to provide a national mandate for the 
elimination of discrimination against people with disabilities; and clear standards addressing 
such discrimination are enforceable by the federal Government (ibid p.19). 
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3.1.3 Access and Heritage in the USA 
 
In the USA, issues related to disability access and heritage have been considered. The 
cultural sector’s approach is outlined in Chapter 4 - Architectural Access to Historic 
Properties in the Design For Accessibility: A Cultural Administrators Handbook (ibid.). As 
described on p 88 of this handbook: 
 

‘Solutions for accessibility should not destroy a property’s significant materials, 
features and spaces, but should increase accessibility as much as possible….  
 
Historic properties are not exempt from the ADA Accessibility Guidelines (ADAAG). 
The ADA requires barrier removal in historic buildings, if the removal is readily 
achievable. The ADA, however, takes into account the national interest in preserving 
significant historic structures. Barrier removal would not be considered ‘readily 
achievable’, if it would threaten or destroy the historic significance of a building or 
facility that is eligible for listing in the National Register of Historic Places under the 
National Historic Preservation Act…, or is designated historic under state or local 
law.’ 

 
The U.S. Architectural and Transportation Barriers Compliances Board (ATBCB) is 
responsible for the development of guidelines to facilitate the implementation of the ABA 
and ADA, and has published two sets of guidelines: 
 

• Uniform Federal Accessibility Standards (UFAS) that applies to federal agencies, 
public cultural organisations and private organisations receiving direct and indirect 
federal funds; and 

• The ADA Accessibility Guidelines that apply to private non-profit and for profit 
organisations. (United States Access Board, 2010). In particular, these guidelines 
make provisions for standards regarding alterations made to qualified historic 
buildings and facilities. Specific topics covered by the ADA minimum standards 
include accessible route and entrance; toilets; and height of displays and written 
information. 

3.2 UK legislation and guidelines  
 
3.2.1 UK Anti- Discrimination legislation 
 
Disability Discrimination Act 1995 (UK)  
The Disability Discrimination Act 1995 (UK) places a pro-active or 'anticipatory duty' on 
service providers to know what could make it unreasonably difficult for people with 
disabilities to use their services. Providing a disability Action Plan is one way that this 
requirement can be met. Organisations also must review  policies, practices and procedures 
to ensure inclusive planning and application occurs so people with disabilities can use their 
services equally. The duty applies to anyone providing goods, facilities or services to the 
public, whether for a fee or not.  
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Regarding access to premises, Guide No. 5 of the Resource Disability Portfolio (Council for 
Museums, Archives and Libraries, 2003) states that: 
 

‘Service providers already have to provide an ‘alternative method’ for 
making a service accessible, where physical barriers prevent access to it. 
From October 2004, service providers may have to make changes to 
buildings and grounds to make services accessible. An online archive 
collection which meets web-accessibility standards is an example of an 
alternative method (see page 22).’  

 
 
While the DDA 2005 still has its own complaint mechanism, there is an over arching 
positive duty on service providers and public authorities to make reasonable adjustments.  

((The) Council for Museums, Archives and Libraries, 2003) 
 
 
Disability Equality Duty (DED)  
The DDA 2005 was quickly supported by the Disability Equality Duty (DED) which came into 
force in December 2006 and applies to 45,000 public bodies across Great Britain.  
The DED aims to ensure that all public bodies, such as central or local government, 
schools, health trusts or emergency services, pay ’due regard‘ to the promotion of equality 
for disabled people in every area of their work. 
 
Equality Bill (UK) 
The Equality Bill (UK) was brought before British parliament in 2009. It imposes an equality 
duty for people with disabilities, requiring every public body to actively look at ways of 
ensuring that people with disabilities are treated equally. The new law obligates the public 
sector to be pro-active in ensuring that people with disabilities are treated fairly and 
equitably (Government Equalities Office, April 2009). 
 
3.2.2 UK Building Regulations - Access to and use of Buildings 
 
The DDA 2005 (UK) does not include standards for accessible building design though the 
relevant Codes of Practice refers to Part M of the Building Regulations 2000 as a 
reasonable standard.  
 
Building Regulations 2000 
The Building Regulations 2000 apply to England and Wales and were issued under the 
Building Act 1984. Part M (2004) provides guidance on meeting the requirements of the 
Building Regulations (Office of the Deputy Prime Minister, p. 5). Part M, which is a minimum 
standard, applies where ‘an existing non-domestic building has been extended, … 
undergone a material alteration, or a material change of use other than to a dwelling or 
number of dwellings’.  
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Any departure from Part M must be justified by an Access Statement (ibid. pp 14-16).  
The Access Statement is a way of demonstrating that every effort has been made to provide 
an inclusive environment and that the applicant is not using it as a tool to justify lower 
standards of access provision. 
 
The Building Regulations 2000 incorporates British Standard 8300 (2001) ‘Design of 
buildings and their approaches to meet the needs of disabled people – Code of Practice’. 
This Code of Practice applies if:  
 

• A non-domestic building or a dwelling is newly erected; 
• An existing non-domestic building or dwelling is extended, or undergoes a 

material alteration; or 
• An existing building or part of an existing building undergoes a material 

change of use to a hotel or boarding house, institution, public building or shop 
(ibid, p. 11). 

 
British Standard 8300 (2001) Design of Buildings and the Approaches to Meet the Needs of 
Disabled People: Code of Practice explains how the restrictions that prevent people with 
disability from making full use of buildings can be anticipated and overcome. The extent to 
which British Standard 8300 (2001) apply to historic buildings is determined on an individual 
basis.  
 
3.2.3 Heritage, Disability Discrimination and Access in the UK 
 
The National Heritage Act 1983 (UK) established English Heritage, an executive non-
departmental public body now sponsored by the Department of Culture, Media and Sport 
(DCMS).  
 
English Heritage maintains more than 400 historic properties and monuments. It has 
completed disability access audits at these properties and developed action plans with 
implementation of recommendations underway. It has continued to develop an improved 
audit strategy and process, as well as to review, update and publish its ‘Properties Access 
for All Policy’ document (English Heritage, 2008).  
 
English Heritage published Easy Access to Historic Buildings (1999) and includes: 
 

1. An outline of the statutory framework;  
2. Establishing an Access Strategy (incorporating the access audit, conservation 

assessment, the access plan and process, management issues and funding); 
3. Making access improvements including practical advice and examples; 
4. Resources including a Where to go for help section. 

 
English Heritage established a Disability Action Group in 2010, comprising of staff at all 
levels of the organisation who are committed to disability and equality issues. The group 
meets three times a year and achievements to date have included: 
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3 ‘New guidelines for all English Heritage staff on how to produce accessible 

publications. [A much wider variety of publications available in alternative formats will 
also become available];  

3 Comprehensive access audit template looking at physical, sensory, intellectual 
access and customer care at all our sites, including family-friendly services 

3 Revised access guide which involved disabled people in its creation and which 
comprehensively covers physical, sensory and intellectual access.’ [Available on the 
English Heritage website].  

 
British Regulations and Standards are supplemented by additional legislation like the DDA 
2005 (UK) and Disability Equality Duty, requiring employers, service providers, and 
education institutions to make reasonable adjustments and place a positive duty on public 
institutions to make themselves fully accessible.  
 
English Heritage assists organisations to meet the above requirements. An additional 
obligation is that any organisation making reasonable adjustments needs to first establish 
an Access strategy. An access strategy requires a strategic and high level commitment to 
making the whole organisation accessible with far reaching consequences beyond physical 
access to include sensory impairments and learning difficulties.  

(English Heritage, 2008) 
 
In summary, the UK approach to heritage and access for people with a disability is a 
commendable effort to balance the sometimes competing priorities in a pro-active and 
positive way, resulting in real improvements in disability access to heritage buildings. It is a 
model that could offer guidance to Australian legislators and the heritage, arts and disability 
sectors in the development of comparable legislation, policy and programs. 
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Chapter 4. Conclusion 

4.1 Removing the Obstacles project outcomes 
 
In 2007 when the research on this report commenced, the aim was to examine and answer 
two questions:  

 
 
1. Do heritage laws limit the capacity of arts organisations to provide physical access for 
people with disabilities? 
 
2. Is there a need for legislative reform?  
 
 
Since these aims were developed, the research has encompassed a broader scope 
extending beyond heritage laws, and also considers developments in Australian building 
regulations and standards, disability legislation, and examines legislation, standards and 
models of disability access, building standards and heritage in other continents.  
 
The recommendations that follow are a response to the issues that arose within this broader 
scope. The report is in keeping with its original aim of reviewing key legislation regarding 
disability access to arts services or organisations in heritage listed buildings. It is apparent 
however that the review of legislation is not just relevant to arts organisations but may be of 
interest for any service, business or organisation located within a heritage building that has 
considered access issues.  
 
The following recommendations also go beyond addressing the second question of a need 
for legislative reform, and endeavours to stimulate thinking and action in a range of related 
areas.  

4.2 Recommendations  
 
A/ Legislation, Policy and Guidelines 
 
Recommendation 1: Unjustifiable Hardship in the DDA and Standards  
 
1a) That the definition of “unjustifiable hardship” which applies throughout the DDA be made 
clear under section 11, or section 23 of the DDA. In doing so, “heritage”’ status of a building 
must not automatically lead to the raising of the “unjustifiable hardship” defence.  
 
1b) The Access to Premises Standards 2010 should be amended to ensure that the 
heritage status of a building does not in itself lead to invocation of the “unjustifiable 
hardship” defence.  
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1c) That any deviation from the conditions of either the DDA or the Premises Standards 
require a publicly available Access Statement, similar to the Statement required in 
accordance with UK legislation (see pp.27-8 of this report).  
 
Recommendation 2: Access Strategy and Access Assessments  
 
That agencies (funded via government and privately) in heritage buildings be required to 
have an Access Strategy, demonstrating a strategic and high level commitment to making 
the whole organisation accessible beyond physical access; this would also include for 
sensory impairments and learning difficulties. 
 
In addition, that organisations be required to undertake Access Assessments as per the UK 
approach and the requirement that organisations also have an Access Statement. The 
British Standard 8300 (2001) in Approved Document Part M applies to access in existing 
buildings and importantly, any departure from Part M must be justified by an Access 
Statement. The Access Statement is a way of demonstrating that every effort has been 
made to provide an inclusive environment. 
 
Recommendation 3: Change DDA to compliance based legislation  
 
That Australia adopt a compliance-based approach, and remove the complaints-based 
approach that exists currently. It is recommended that the U.S. approach be highlighted as 
a model for future law reform in Australia. It provides a compliance-based approach to 
resolve the issues regarding the provision of access for people with a disability and the 
need to preserve heritage sites.  
 
The benefits and merits of a more proactive approach, such as that adopted in the US 
where the burden is not placed on the person with disability, but the owner of the premises 
(discussed below), should be highlighted.  
 
Recommendation 4: Application to existing buildings  
 
That a new Standard, or one that adjuncts the Disability (Access to Premises – Building) 
Standards 2010 be developed so that right of access for people with disabilities is provided 
for in existing buildings. Relying upon the DDA to ensure the rights of people with disabilities 
is not enough in this regard. 
 
Recommendation 5 – Heritage significance definition 
 
In the Disability (Access to Premises – Building) Standards 2010, the term ‘heritage 
significance’ is defined as the ‘extent to which the heritage features of the building are 
essential, or merely incidental, to the heritage significance of the building’ (Section 4.1 (l)).  
 
This definition, particularly the measures of ‘essential’ and ‘merely incidental’ should be 
clearly defined; it is subject to wide interpretation by those who will need to adjudicate and 
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likely to result in broad inconsistencies in its application. In addition, easy to understand 
guidelines should be developed to facilitate consistent use, and should be applicable across 
national ,state/ territory and local boundaries. 
 
B/ Services, Resources & Tools 
 
Recommendation 6: Access Coordinators  
 
That Australia adopt a similar approach to that of United States with regard to access 
coordinators i.e. Anyone in receipt of federal government money must adhere to the federal 
disability discrimination legislation; organisations need to appoint a s.504 coordinator to be 
responsible for coordinating the accessibility requirements of that organisation under law 
(Rehabilitation Act 1973).  
 
C/ Leadership and Communication 
 
Recommendation 7: Monitoring body for compliance/ access audits  
 
One way to monitor, support and enforce organisations with these recommendations and 
other initiatives would be to establish an organisation or body similar to that as in the 
English Heritage model. The National Heritage Act 1983 (UK) established English Heritage, 
an executive non-departmental public body. English Heritage maintains over 400 historic 
properties and monuments, completes disability access audits at these properties, and 
develops action plans with recommendations for implementation. 
 
D/ Funding 
 
Recommendation 8: Funding for heritage/ access provisions  
 
8a) That local and state governments develop a funding program such as the Australian 
Commonwealth government’s National Historic Sites grants program to cover state, regional 
or local needs (see Appendix 2, Section B). Funding programs such as this could facilitate 
the planning, developing or reviewing of access plans or policies such as English Heritage’s 
‘Properties Access for All Policy’. In addition, it may contribute to a project that involves 
employing an access consultant, or incorporating access into a business plan or visitor 
management plan. 
 
8b) That more funding is made available all levels of government to assist the building 
industry with making alterations and meeting requirements to existing buildings, particularly 
those located in heritage buildings.  
 
8c) That staff of government, and the disability, heritage and arts sectors continue to 
support and inform arts organisations in heritage buildings of the opportunities to access 
funding opportunities, and for the latter stakeholders to lobby government for more funding 
to enable this. 
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Recommendation 9: Funding for more Access Auditors/ Assessors 
 
Adequate resources are required to plan, develop and implement a national program to 
facilitate Recommendations 2 (Access Strategy), 6 (Access Coordinators) and 7 (Monitoring 
compliance). However, there are a small number of people skilled in both access and 
heritage who are able to provide unbiased advice in this area, and can be difficult for arts 
organisations and others to locate.  
 
The model demonstrated by the UK, in requiring an Access Strategy and an Access 
Statement should be strongly considered. New and up to date resources such as examples 
of Access Plans (as provided by English Heritage) and people to provide guidance, support 
and advice are necessary for those needing, and wanting, to make changes to their building 
to enable people with disabilities to access it.  

4.3 Future considerations  
 
The implementation phase of new legislation such as the Disability (Access to Premises – 
Building) Standards 2010 will test this new environment for the building and disability 
sectors. Over the coming years there will be opportunities to review the issues that have 
arisen in the course of their implementation and to make any adjustments as required. 
These issues will serve as good topics for future research, and pave the way for necessary 
amendments to legislation and policy.  
 
The next 5 years and beyond will be an interesting and potentially exciting time for people 
with disabilities. Improvements to access via legislation, policy and in practice continue to 
be made and many demonstrate a strong commitment and awareness of the difficulties that 
those with disabilities face.  
 
There is still a long way to go, and there is always the opportunity to do more, and as much 
as we can.  
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Appendix 1: Discrimination & Heritage – Case examples 

A/ Legal precedent  
A1/Federal Case Law 
 
At the time of researching cases for this report, there are none in the Federal Court and 
federal Magistrates Court in which heritage has been raised as a defence of ‘unjustifiable 
hardship’. As a result there is a lack of precedent in Australian Courts establishing whether 
heritage places or heritage values may be used as a basis for unjustifiable hardship. 

 
Nonetheless, the term unjustifiable 
hardship is defined in the court in various 
instances, for example, that it  
 

‘…connotes more than just 
hardship’(1) and  

‘…may in some circumstances justify 
financial burden’ (2).  

 
A2/ State Law – WA Case example  
 
Shire of York and Equal Opportunity 
Commission 
 
This example from Western Australia did not resolve the question of heritage value as a 
basis for claiming unjustifiable hardship, however it is worth noting. In the case Shire of York 
and Equal Opportunity Commission ([2008] WASAT 9, 2 May 2008), the Shire of York (the 
applicant) applied for exemption from sections 66J and 66K of the Equal Opportunity Act 
1984 (WA).  
 
The Tribunal made an interesting finding in relation to the town hall’s heritage significance 
when considering if there was discrimination in the provision of access to places. Under 
s.66J, in relation to the provision of access to places and vehicles, discrimination on the 
ground of impairment was not unlawful: 

 
The Tribunal found that the Town Hall was constructed some time before 1911, 
before the relevant regulations and the Building Codes of Australia Part D3 came into 
effect and it is not subject to the requirements in the Code. As a result, s.66J applied 
and hence there was no discrimination on the ground of impairment in relation to 
access to a public place.  
 

The Shire of York was then caught under s.66K(1) in relation to the provision of goods and 
services. Although a claim of ‘unjustifiable hardship’ in respect of financial burden was 
raised, it proved hard to demonstrate the claim. The heritage significance of the town hall 
was not raised as a circumstance contributing to or constituting unjustifiable hardship.  

From legislation:  
 
(1) Finney v Hills Grammar School (1999) 
HREOC 14 at 52; Hills Grammer School v 
HREOC & Ors (2000) 100 FCR 306; Francey 
& Anor v Hilton Hotels (1997) EOC 92-903 at 
77,453; Access for all Alliance Inc v Harvey 
Bay City Council [2004] FMCA 915, par 84;  
 
(2)Francey & Anor v Hilton Hotels (1997) EOC 
92-903 at 77,453. 
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The exemption was sought because the upper floor of the York Town Hall is not wheelchair 
accessible. The York Town Hall was officially opened in 1911, and is recognised by the 
Heritage Council of Western Australia as a building of cultural heritage significance and 
heritage listed.  
 
In this case, the Tribunal found that the applicant imposed on people wanting access to the 
upper floor of the Town Hall the condition that they do so via the staircase. On the issue of 
unjustifiable hardship, the Tribunal was not satisfied that the exception of financial 
hardship applied, even taking into account that the cost of a lift was approximately 
$70,000, plus $40,000-$50,000 for installation and construction costs. The applicant was 
granted an exemption for a period of two years on condition that it take all reasonable steps 
to secure, or make available, funding for the installation of a lift.  
 
The case of Shire of York reinforces significant findings of this research. Firstly heritage 
legislation, either federal or state, does not automatically make any action or development 
work undertaken on heritage buildings unlawful; it only means that necessary approvals 
must be obtained. Secondly, whether heritage significance will or will not constitute a 
ground for finding of ‘unjustifiable hardship’ is yet to be determined by a court.  
 
A3/ Case example - local government 
 
Local governments have a critical role to play in ensuring that the DDA is complied with. 
Two examples of access and heritage cases were found. While neither specifically cites 
heritage value as a reason not to provide access, these two local development applications 
decided by state and territory courts show a compromise can be reached that addresses 
both heritage conservation and the provision of access.  
 
In BT Goldsmith Planning Services Pty Ltd v Ashfield Municipal Council ([2007] NSWLEC 
532) a development application to alter and add to an existing dwelling house to use the 
ground floor as a childcare centre was refused by the Ashfield Council in New South Wales.  
 
One of the grounds for refusal was that the proposed childcare centre failed to provide 
disabled access as required by the Building Codes of Australia (BCA) and Australian 
Standard AS1428.1. Another reason for refusal was that the proposed commercial use of 
the property within a residential area detracted from the character and heritage significance 
of the Haberfield Heritage Conservation Area and was incompatible with the purpose of 
’separation of land uses’.  
 
In regards to wheelchair accessibility, the applicant responded by proposing to build ramp 
access to the porch and a wheelchair accessible path to go from the accessible car space 
to the front footpath. The court then held that the commercial use of the land would not 
significantly detract from the significance of the heritage conservation area. Consequently, 
the court found no reason to refuse the application.  
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In Royal Park Protection Group Inc v Melbourne CC ([2007] VACT 1380), the development, 
sought to be undertaken in a Victorian heritage area, included as its purposes to improve 
disability access to the car park and bus drop-off/pick-up area. The development involved 
removing trees and relocation of the unsealed bus parking area to an existing sealed car 
park area. The Victorian Civil Administrative Tribunal (VCAT) considered the significance of 
the heritage area and decided that the proposed work to improve disability access would 
‘enhance the appearance of the heritage area’. The development was therefore approved 
on the grounds that it is considered appropriate to ‘upgrade it in a contemporary way to 
serve the general community’. 

B/ Individual Complaints and Conciliated Outcomes  
 
B1/ AHRC on Access and Heritage 
 
Heritage issues and the defence of unjustifiable hardship have come as cases before the 
Australian Human Rights Commission (AHRC), which did not proceed to a decision (AHRC, 
2009, DDA Conciliated Cases: Access to Premises). 
 
There has also been several precedents established in which heritage value is used as a 
defence for not providing access for people with disabilities.  
 
B2/ AHRC Case examples 
 
The following examples of ‘Conciliated outcomes’ from the Australian Human Rights 
Commission’s website illustrate how access can be negotiated without the need for litigation 
(though without providing any binding precedent).  
 
The first example from 2004, concerned a woman who used a wheelchair. The woman 
complained that she had been unable to access a Sydney coffee shop as both entrances 
had steps. The respondent stated that there were barriers to providing access as the 
premises had heritage value, but agreed to raise the matter with the Australian Heritage 
Commission (which provides information on upgrading heritage premises for access). The 
complaint was settled with an agreement to provide ramp access at one of the entrances. 
 
The second example (1998) involved a man who used a wheelchair complained that a 
recently renovated restaurant did not have adequate access. The restaurant owner 
indicated that the building had heritage listing, and that local government planning 
processes had given approval for the renovated premises without compliance with the 
disability access requirements of the Building Code. This was on the basis that 
modifications to the front entrance to render it accessible would be inconsistent with 
heritage requirements. Furthermore, the restaurant owner claimed that there was 
insufficient space to achieve equal access, given narrow doorways and the fact that 
installation of side door ramp access would take up car parking space and breach local 
government requirements. The matter was settled after a conciliation conference. The 
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restaurant owner agreed to seek approval for modifications to provide side door ramped 
access and the provision of a disability car parking space. 
 
The third example (1998) concerned a woman with a physical disability who complained she 
was unable to use a Commonwealth Government service provision office that had steps at 
the entrance and inside the heritage premises, as well as heavy front doors. Ramp access 
was provided with heritage approval though the respondent claimed it was impossible to 
replace the existing doors because of their heritage significance but proposed to modify 
them to ensure easier access. The matter was ultimately settled when heritage approval for 
automatic doors was also requested and obtained. 
 
These three cases highlight how positive changes can result through the conciliation 
process.  
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Appendix 2 - Key Terms and Resources 
 
A/ Disability/ Access to buildings  
 
Access All Areas  
This is a report of an inquiry into the Draft Disability (Access to Premises- Buildings) 
Standards 2010. The House Standing Committee on Legal and Constitutional Affairs 
considered and reported on issues including: 
 

• The appropriateness and effectiveness of the (at the time proposed) 
Standards in achieving their objects; 

• The interaction between the Standards and existing regulatory schemes 
operating in state and territory jurisdictions, including the appropriateness and 
effectiveness of the proposed model process to administer building access for 
people with disability; 

• Whether the Standards had an unjustifiable impact on any particular sector or 
group within a sector. 

 
Further information and the Access All Areas report is available on the Parliament of 
Australia, House of Representative website: 
http://www.aph.gov.au/house/committee/laca/disabilitystandards/index.htm  
 
Disability Discrimination Act 1992  
The Commonwealth’s anti-discrimination law, Disability Discrimination Act 1992 (DDA), 
provides protection for Australians against discrimination on the basis of disability. Further 
information on the DDA can be found at the Australian Human Rights Commission website: 
http://www.hreoc.gov.au/disability_rights/ 
 
The Good, the Bad and the Ugly: Design and Construction for Access, Jan 2009 (CD 
release), Australian Human Rights Commission.  
 
This CD highlights 14 examples of common problems and misinterpretations in applying the 
Building Code of Australia (BCA) with regard to providing access for people with disabilities. 
A guideline is also provided on improving access to buildings and services.  
 
National Arts and Disability Strategy 
The National Arts and Disability Strategy sets out a vision for improving access and 
participation in the arts and culture sectors for people with disabilities.  
 
The Strategy sets out eight underlying principles that will guide its implementation. These 
address issues such as the right for all Australians to have access to, and participate in, arts 
and cultural activities, and the need for people with a disability to be involved in the 
decisions that affect them. 
 
The four priority areas for action are: 

http://www.aph.gov.au/house/committee/laca/disabilitystandards/index.htm
http://www.hreoc.gov.au/disability_rights/
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1. Addressing barriers to access and participation; 
2. Supporting artistic and cultural practice amongst those with a disability; 
3. Developing audiences for disability arts companies and individual artists; and 
4. Improving policy development and planning within governments. 

 
The document is available on the Cultural Ministers Council website: 
http://www.cmc.gov.au/working_groups/national_arts_and_disability_strategy 
 
National Disability Strategy 
In 2007 the Australian Federal Government made a commitment to develop a National 
Disability Strategy. This strategy is due for release in late 2010/early 2011.  
 
The aims of the National Disability Strategy are to increase the social, economic and 
cultural participation of people with disability, to eliminate the discrimination experienced by 
them and to improve disability support services for them, their families and carers. For 
further information visit the Australian government’s Department of Families, Housing, 
Community Services and Indigenous Affairs website, in the Policy and Research section: 
http://www.facsia.gov.au/sa/disability/pubs/policy/Pages/default.aspx 
 
United Nations Convention on the Rights of Persons with Disabilities (UNCRPD) 
The purpose of the UNCRPD is to promote, protect and ensure the full and equal enjoyment 
of all human rights and fundamental freedoms by all people with disabilities, and to promote 
respect for their inherent dignity.  
 
The Convention was adopted on 13 December 2006 at the United Nations Headquarters in 
New York. The Australian Government signed the Convention on the 30 March 2007 and 
Australia ratified the Convention on 17 July 2008. It is available on the United Nations 
website: http://www.un.org/disabilities/  
 
B/ Heritage/ culture websites and resources 
 
Burra Charter 
The Burra Charter is the Australia International Council on Monuments and Sites (ICOMOS 
)charter for the conservation of places of cultural significance. The Charter sets a standard 
of practice for those who provide advice, make decisions about, or undertake works to 
places of cultural significance, including owners, managers and custodians. The Charter is 
available from various websites: search for ‘Burra Charter’.  
 
Heritage Significance 
A publication from Heritage Branch NSW, Assessing heritage significance (2001) is 
available on the Heritage Branch NSW website via the Publications and Forms section.  
 

http://www.cmc.gov.au/working_groups/national_arts_and_disability_strategy
http://www.facsia.gov.au/sa/disability/pubs/policy/Pages/default.aspx
http://www.un.org/disabilities/
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National Historic Sites grants program 
This is a funding round available to assist owners and managers to maintain and conserve 
the special heritage values of nationally significant historic heritage sites. 
 
For three funding periods from 2010-2011, funding will be available for projects that include 
‘building long-term sustainability of, or enhancing public or tourist access to significant sites. 
Whilst eligibility is limited to places listed, or actively considered for listing, on the National 
Heritage List; or be a historic heritage place of national significance (i.e. already included on 
a state heritage list or the Commonwealth Heritage List), applicant’s may utilise this funding 
for projects that establish or enhance disability access.  
 
Whilst funding will not be approved for the purchase of assets, (and plant and equipment 
purchase is limited up to a value of $2,000), this funding could be utilised by arts 
organisations to plan, develop or review access plans, or policies such as English 
Heritage’s ‘Properties Access for All Policy’.  
 
In addition, it may contribute to a project that includes employing an access consultant, 
including access as part of a business plan or visitor management plan. Further information 
is available from the Heritage Division of the Commonwealth Department of the 
Environment, Water, Heritage and the Arts (Heritage Department’s) web page: 
<http://www.environment.gov.au/heritage/> 
 
C/ Access and heritage: 
 
The following practical guide to improving access to heritage buildings is available from the 
Australian Heritage Council’s website via ‘Publications – Books and Reports’ 
<http://www.environment.gov.au/heritage/ahc/publications/index.html>: 
  

• Improving Access to Heritage Buildings: A Practical Guide to Meeting the Needs of 
People with Disabilities by Eric Martin, 1999, Australian Council of National Trusts, 
Australian Heritage Commission, Canberra.  

 
This next resource, a technical leaflet, offers a handy checklist. Note that that 
measurements and standards in this edition may need adjusting to comply with the updated 
Disability (Access to Premises – Building) Standards 2010 that commence from 1 May 
2011; an updated version of this leaflet will be available in the future which will be in 
accordance with new legislation and policy. 
 

• Access for All to Heritage Places, 2008 by Eric Martin, written for Heritage Victoria.  
 
Available via the Department of Planning and Community Development (Victoria 
government) Heritage: Publication and Research – Technical Informaiion: 
<http://www.dpcd.vic.gov.au/heritage/publications-and-research/technical-information>  
 

http://www.environment.gov.au/heritage/
http://www.environment.gov.au/heritage/ahc/publications/index.html
http://www.dpcd.vic.gov.au/heritage/publications-and-research/technical-information
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D/ Organisations 
 
Australian Heritage Council is a body of heritage experts established by the Australian 
Heritage Council Act 2003 . The Council plays a key role in assessment, advice and policy 
formulation and support of major heritage programs.  
 
Centre for Accessible Environments (CAE) (UK) – A registered charity, CAE provides 
advice and guidance on inclusive design and access to the built environment for disabled 
and older people. Website available at: <http://www.cae.org.uk/index.html> 
 
English Heritage is a mostly government funded organisation in the U.K that manages 
numerous historic sites including ancient monuments and historic buildings; the organisation 
is a lead advisory body to the government regarding the historic environment and has a 
statutory role in the planning system. Website: <http://www.english-heritage.org.uk/> 
 
Heritage Branch NSW, Department of Planning assists the Heritage Council of NSW in 
administering the NSW Heritage Act, 1977. It is the peak heritage agency for the New South 
Wales Government.  
 
Historic Houses Trust (HHT) is a statutory authority within Communities NSW. It is one of 
the largest state museums in Australia and is entrusted with the care of key historic 
buildings and sites in New South Wales. HHT was established in 1980 to run Vaucluse 
House and Elizabeth Bay House and has grown to manage 14 diverse sites and properties 
including houses, public buildings, a farm, gardens, parklands, a beach and urban spaces. 
The HHT holds extensive collections in each of its properties and conducts a dynamic 
range of programs and activities attracting over two million visitors to the houses and 
museums each year. For more information on the Historic Houses Trust see: 
http://www.hht.net.au/about 
 

http://www.comlaw.gov.au/ComLaw/Management.nsf/current/bytitle/24494ECD92017E70CA256F7100072409?OpenDocument&mostrecent=1
http://www.comlaw.gov.au/ComLaw/Management.nsf/current/bytitle/24494ECD92017E70CA256F7100072409?OpenDocument&mostrecent=1
http://www.cae.org.uk/index.html
http://www.english-heritage.org.uk/
http://www.hht.net.au/about
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