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Charter of the Civil Justice
‘Research Centre

The Civil justice Research Centre was established by the Law Foundation of
New South Wales in 1989,

The principal purpose of the Civil Justice Research Centre is to help make the
processes for resolving civil disputes in New South Wales more efficient, more
cost effective, and more accessible to the public.

The Centre examines the policies that shape the civil justice system, the behaviour
of the people who participate in it, the operation of its institutions, and its effects
on the community’s social and economic systems.

The Centre adopts an interdisciplinary approach to the study of public policy
issues; widely disseminaies the results of its work to Government officials, legisla-
tors and judges; the unions; the business, consumer affairs, legal and research
communities; and to the general public.




Foreword

Who Settles and Why?forms part of a series of studies conducted by the GJRC, which
are based on the 1992 Supreme Court Special Sittings. The Special Sittings enabled
the GJRC to tap into arich pool of information about the cases in the Gommon Law
Division of the Supreme Court. Asa result we have seen some enlightening reports
about the operation of the civil justice system and the nature and experiences of
some of the key players in it.

The first study in the series, So Who Does Use the Court? provides a profile of the users
of the Common Law Division, which includes the legal representatives, the
plaintiffs and the defendants. The second study, Supreme Court Special Sittings — The
Praciitioner’s Perspeciivelooks at the Special Sittings from the practitioner’s point of
view. A further study, Plaintiffs and the Process of Litigation, will be released shortly.
It looks at the plaintiffs’ perceptions of the litigation process and the factors
related to their satisfaction or dissatisfaction with the legal system.

Who Seitles and Why? continues along these lines, providing further information
about how the civil justice system operates, and the behaviour of the players in
the system. The focus of this study is on the factors that are related to the stage at
which cases are resolved.

‘The vast majority of civil cases are resolved through private negotiations between
the parties in out-of-court settlements. Only a small proportion of cases actually
reach the courtroom, and many of these settle before averdictis reached. Butwhat
makes some cases more likely to settle and others more likely to reach verdict? Is
it case complexity that determines whether cases settle or reach verdict? Do
economic factors impact on whether cases seitle? Does the nature of the players
involved have a bearing? Do aspects of the court system itself have an impact?

Very little is known about these issues, or about the process of settlement itself,
probably as a result of the very private nature of settlement. Who Setiles and Why?
examines such questions, by looking at the factors that are related to whether a
case settles early, settles “on the door of the court”, or reaches verdict, On a more
general level, the study examines whether theory can explain the patterns of
settlement observed in the court system.
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Upon reading this report, it becomes evident that the stage at which cases are
resolved is a result of 2 complex interplay of many factors, and it is perhaps more
complicated than theory suggests. '

On a wider scope, this study, in combination with the other CJRC studies in the
series, adds to a growing body of empirical research in the civil justice area. This
research adds to our understanding of the many different aspects of the litigation
system, and provides hard data which assists policymakers involved in the reform
of the system.

Terence Purcell
Director, Law Foundation of New South Wales
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Executive Summary

Introduction

In civil litigation, most cases are not disposed of by court hearing, but are settled
through private negotiations between the parties on an out-of-court basis. It is
commonly asserted that 80% to 90% of cases are resolved in this way.

Settlement may occur at any stage of the litigation process, from the early stages
right through to the day of, or during, the hearing, thatis, “at the door of the court”.

However, little is known about the process of settlement. Few systematic attempts
have been made to determine the factors that influence the stage of case disposal,
or to identify the types of cases that are likely to settle or likely to reach verdict.

Theories About the Stage of Disposal

Although little hard data exists regarding the factors that influence the stage of
disposal, various theories have been proposed. These have been classified into four
broad theories: case complexity, economic, sociological and the court system.

Case Complexity Theory

The case complexity theory proposes that routine cases are likely to settle while
complex cases are more likely to reach verdict. Indicators of case complexity are
said to include: the amount of money involved, the number of parties (particularly
defendants), the number of expert witnesses, the estimated hearing length, and

the type of claim.

Economic Theory

Economic theory assumes that the plaintiff seeks to maximise compensation and
the defendant seeks to minimise loss. Each party makes an assessment of what
constitutes “an acceptable settlement”, based on the likely court award and costs.
I the parties’ assessments overlap, settlement is likely, if their assessments diverge,
verdict is likely. Divergence is said to be likely where the stakes of the case are high
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and where there is disagreement over such issues as the severlty of the i injury and
the amount of pain and suffering expenenced

Sociological Theory

Sociological theory assumes that the characteristics of the parties involved
influence the negotiation process. Inequalities that often exist between the parties,
in terms of their “bargaining power”, experience of the legal system and level of
resources, are thought to be particularly important. On this basis, plaintiff
characteristics such as gender, age, income and education level, and defendant
characteristics, such as whether the defendant is a private individual or an organi-
sation, may influence the stage of case disposal. Such characteristics are often seen
from a sociological perspective to form the basis of inequalities in other aspects of
social life,

Similarly, characteristics of the legal firms representing the plaintiff and defend-
ant, such as the size of the firm and the number of cases the firm represents, might
influence the stage of case disposal.

Court System Theory

The courtsystem theory suggests that aspects of the court systemn may influence the
stage of disposal. Various case management practices have been introduced by the
courts to encourage settlement. Particular styles of case management maybe more
successful than others in achieving settlement. Other aspects of the court system,
such as case duration and whether the case was a jury trial, may also influence the
stage of disposal.

Research Objectives and Approach

In light of these theories, the CJRC sought to provide some empirical information
in this area and look at whether there are “measurable” factors that are associated
with the stage of case disposal. It will examine factors, such as the case and party
characteristics suggested by the theories, to see if they are related to whether a case
settles before the day of the hearing, settles on the day of, or during, the hearing
or reaches verdict. It will also examine the extent to which the four theories can
provide an explanation of case disposition patterns.

The GJRC Supreme Courtsurvey provided the opportunity to explore the relation-
ships between plaintiff, defendant, claim and case characteristics and the stage of
disposal. The survey recorded information from 1,188 of the cases that were
included in the 1992 Supreme Court Special Sittings. This study is based on 951 of
these cases.
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Results

Theresultsindicated that there were “measurable” factors associated with the stage
of case disposal. There were certain plaintiff, defendant and case characteristics
thatwere related to whether a case settled before the day of the hearing, settled on
the day of, or during, the hearing or reached verdict.

Characteristics of the Plainaff

Gender

Differentdisposition patternswere evidentaccording to the gender of the plaintiff.
Male plaintifts were less likely than female plaintiffs to have settled before the day
of the hearing and were more likely to have settled on the day of, or during, the
hearing or reached verdict.

Age

Plaintiffs in the 18 to 35, 36 to 55 and 56+ age groups had fairly similar disposition
patterns, while plaintiffs in the 0 to 17 age group had quite a different disposition
pattern. Plaintiffs in the 0 to 17 age group were more likely than plaintiffs in the
older age groups to have settled before the day of the hearing or reached verdict
and were less likely to have settled on the day of, or during, the hearing.

Other plaintiff characteristics — occupation, income, education and place of
residence — and characteristics of the plaintiff’s legal firm — the size of the firm and
the number of Special Sittings cases represented by the firm - were not found to
be related to the stage of disposal.

Characteristics of the Defendant

Type of Defendant

Defendants that were organisations (business/companies, public agencies, and
GIO) had fairly similar disposition patterns, while defendants that were private
individuals or multiple defendants had quite different disposition patterns. Private
individuals were less likely than organisations to have settled on the day of the
hearing, and more likely to have reached verdict. Multiple defendants were less
likely than organisations to have settled before the day of the hearing and more
likely to have reached verdict.

Size of the Defendant’s Legal Firm

Different disposition patterns were evident for cases represented by defendant



firms of different sizes. Small and medium firms were more likely than other firms
to have settled before the day of the hearing. Very large firms were more likely
to have reached verdict than other firms.

The other defendant characteristic examined — the number of Special Sittings
cases represented by the firm — was not found to be related to stage of disposal.

Characteristics of the Claim

The type of claim, nature of the injury and body part injured were not found to be
related to stage of disposal.

Characteristics of the Case

Case Duration

Different disposition patterns were evident for cases of different duration. Cases of
shorter duration were more likely than cases of longer duration to have settled
before the day of the hearing. Cases of longer duration were more likely than
cases of shorter duration to have settled on the day of, or during, the hearing or
reached verdict.

Amount of Compensation Received

The disposition pattern varied according to the amount of compensation received
by the plaintiff. Caseswhere the amount of compensation received was in the lower
range were more likely to have settled before the day of the hearing. Where the
compensation received was in the middle range, cases were more likely to have
settled on the day of, or during, the hearing. Cases where no compensation was
received or where the amount received was in the high range were more likely to
have reached verdict.

Registrar Group

Cases were allocated to one of five registrar groups at the commencement of the
Special Sittings. Cases in registrar group D were more likely than cases in other
registrar groups to have settled before the day of the hearing and less likely to have
settled on the day of, or during, the hearing. Cases in registrar group A were more
likely to have reached verdict.

The Number of Reports Served by the Parties

There was a tendency for the proportion of settlements before the day of the
hearing to decrease as the number of reports served increased. The proportion of
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settlements on the day of, or during, the hearing and of reaching verdict tended
to increase as the number of reports served increased.

Estimates of Settlement Prospects

There was a tendency for the proportion of settlements before the day of the
hearing to decrease as the estimated settlement prospects decreased. There
was also a tendency for the proportion of settlements on the day of, or during,
the hearing and of reaching verdict to increase as the estimated settlement
prospects decreased.

Other case characteristics were not found to be related to stage of disposal. These
were whether a jury trial was requested, the estimated hearing length, the number
of expert witnesses, and the differences in parties’ estimates of general damages
and future economic loss.

General Discussion

Do Case Complexity, Economic, Sociological and Court System Theories
Explain Stage of Disposal?

For each of the four theories — case complexity, economic, sociological, and the
court system —some relationships that were expected between the stage of disposal
and plaintiff, defendant, claim and case characteristics, were borne out by the
empirical findings, others were not. This suggests that no one of these theories is
sufficient on its own to explain the stage of disposal. The reality is that the stage of
disposal is more complex than this: all these factors play some part.

Implications and Conclusions

This stdy has presented some interesting findings which provide insight into the
process of case disposition. Ithasattempted to discern whether there are systematic
patterns that underlie the stage of case disposal. While the findings of this study
are suggestive rather than conclusive, they have demonstrated that there are
measurable factors associated with the stage of case disposal. They represent a
fundamental first step in the identification of cases that are likely to settle before
the day of the hearing, settle on the day of the hearing or reach verdict.

Ultimately, this is important information that will assist the courts’ administrators
and policymakers to better plan and assess the court system, particularly in the
area of case management.
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Key Terms Used In This Report

Disposal

Stage of Disposal

Statement of Claim
Special Sittings

Registrar group

Call-over

Disposal of a case occurs when the case is finalised. This
may be achieved when the parties agree to a settlement or
when a verdict is reached in court.

Settlement may occurat any stage of the litigation process,
from the early stages right through to the day of the
hearing or during the hearing, that is, “at the door of
the court”. In this study, three stages of disposal are
considered:

* settlement before the day of the hearing;
* settlement on the day of, or during, the hearing; and
* verdict.

The process of originating civil proceedings. The plaintiff
sets out the facts which will be relied upon in the claim
against the defendant, together with the relief sought.

The Special Sittings was a case management program
developed to reduce the backlog of cases in the Common
Law Division of the Supreme Court.

Cases were allocated to one of five registrar groups at the
commencement of the Special Sittings. A team of seven
judges and a registrar were assigned to each group. The
group leader (the registrar orajudge) was responsible for
the listing and management of cases.

At call-over the progress of the case is reviewed by a
registrar. Both sides attend and inform the court of
their progress and invite direction from the court. In the
Special Sittings, the sides were expected to confirm at the
call-over whether the case had already settled, whether
the case was suitable for the program and was capable of
being made ready for the hearing period and whether an
ILC was requested.




Issues and Listing
Conference (ILC)

Case duration

General damages

Future economic loss

Median

axid

A pre-trial conference conducted by the registrar where
both sides discuss the case. Issues are clarified for trial and
the paossibility of settlement is explored.

The time from the filing of the Statement of Claim to case
disposal.

Compensation for loss, pain or suilering as a result of
the accident.

Compensation for future lost earnings as a result of
the accident,

The median is a measure of the centre of a collection of
scores. It is calculated by taking the middle value in an
ordered list of scores. Therefore the median will be greater
than half the scores in the collection and less than half
the scores. It is preferable to use the median rather than
the mean (or average) as it remains unchanged by
extreme scores in the collection.
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Introduction

1.1 Background

In civil litigation, most cases are not disposed of by court hearing, but are settled
through private negotiations between the parties on an out-of-court basis. It is
commonly asserted that about 80% to 90% of cases are resolved in this way.!

Settlement may occur at any stage of the litigation process, from the early stages
right through to the day of the hearing or during the hearing, that is, “at the door
of the court”. The courts have argued that cases that settle at the door of the court
“involve[s] an vnacceptable waste of scarce resources and increase[s) the cost of
litigation™? and they “could just as readily be settled before either the costs and the
delays were experienced”.3

Early settlement of cases is thus seen as a desirable option for the courts. Limited
resources, high costs and lengthy delays are renowned problems in the courts. By
increasing the number of cases that settle at an early stage, the volume of cases that

-reach the courts would be reduced, and fewer demands would be placed on the

courts’ resources.® It may also reduce the costs of litigation. This is supported by
the findings of a previous CJRC study which examined the legal costs incurred by
plaintiffs and defendants in a sample of matters. The median legal costs incurred
were found to be considerably higher for cases thatsettled on the day of, or during,
the hearing, and cases that reached verdict, than for cases that settled before the
day of the hearing.5 :

The courts have already implemented anumber of strategies aimed at encouraging
the early settlement of cases. These include alternative dispute resolution (ADR)
mechanisms and case management techniques, such as settlement conferences,

the Special Sittings programs, and more recently differential case management
(DCM).6

However, while the courts are aiming to encourage early settlement, little is known

- about the process of settlement. Few systematic attempts have been made to

determine the factors that influence case disposition, or to identify the types of
cases that are likely to settle or likely to reach verdict.

Theimportance of this type of information is highlighted by the reports of Coopers
and Lybrand (1989)7 and Lane (1992).8 They suggest that this is key management
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information that would assist the courts to address the reasons for delay, and to
identify the types of cases that consume more of their resources. Further, the courts
could use this information to effectivelyplan their resources and case management
procedures. :

This type of information would also enable the courts to assess the effectiveness
of new strategies, particularly those designed to encourage early settlement, such
as ADR and DCM. Such information would be important in demonstrating
whether cases would settle regarcdless of the mechanisms and systems in place to
assist resolution.?

The CJRC sought to shed some light on this area and provide some relevant
empirical information. This report will look at whether there are factors that are
related to the stage at which cases are disposed of. It will examine whether there
are “measurable” factors, such as characteristics of the case and the parties
involved, that are related to whether a case will setile before the day of the hearing,
or settle on the day of, or during, the hearing, or reach verdict. It is based on a
study of a sample of cases from the Common Law Division of the Supreme Court
of New South Wales.

This report will also discuss what implications these factors have for the courts. It
will focus on whether there are systematic patterns that underlie the stage of case
disposal and whether there is a basis for identifying cases that are likely to be
disposed of at each stage.

1.2 Theories About the Stage of Disposal

Although little hard data exists regarding the factors that influence the stage of
disposal, various theories have been proposed. Following a review of the literature,
these have been classified into four broad theories: case complexity, economic,
sociological and court system theories,

1.2.1 Case Complexity Theory

The American Bar Association (1984) has proposed that case complexity affects
the likelihood of settlement:

“Routine cases involving modest amounts of money, relatively simple
factual and legal issues, and low levels of discovery activity usually
settle prior to trial. Complex cases, on the other hand, consume a
disproportionate amount of judicial resources, involve more motions
and discovery disputes, tend to settle less frequently and take much
longer to try.”1¢
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Although no strict- definition of a complex case exists, various characteristics
have been suggested as indicators of case complexity.!! The American Bar
Association suggested the estimated length of trial, the number of factual and
legal issues, anticipated motions and discovery activity, and the number of
witnesses and exhibits as indicators of complex cases. The amount of money
involved, or the size of the claim, and the number of parties {particularly
defendants) involved have also been suggested as indicators.12 Another indicator
may be the type of claim. It has been argued that motor vehicle claims tend
to be “straightforward”, while other claims such as medical negligence claims
tend to be more complex, as they often involve multiple parties and complicated
technical evidence.13 :

To examine the role of case complexity, the present study will look at the following
factors in relation to the stage of disposak:

* amount of compensation received;

* type of defendant {specifically whether multiple defendants were involved);
¢ number of expert witnesses proposed to be called;

¢ number of reports served by the parties;

¢ estimated hearing length; and

¢ type of claim.

The amount of compensation received is used as a measure of the amount of
money involved in the case, or the size of the claim.

1.2.2 Economic Theory

Economic theories, such as those of Posner (1973)14 and Gould (1973)15,
assume that the plaintiff seeks to maximise compensation and the defendant
seeks to minimise loss. Each party makes an assessment of what constitutes
“an acceptable settlement”, based on the likely court award and costs. If the
parties’ assessments overlap, settlement is likely. King and Smith (1988) argue
that the parties’ assessments are likely to diverge where the stakes, or the size
of the loss, are high, where there is disagreement over components of the loss
and where there is uncertainty surrounding the case.l® They conducted a
study based on a sample of major aviation accident cases. Their findings
indicated that cases involving high stakes and disagreement, over such issues as
the severity of the injury and the amount of pain and suffering, were more likely
to reach trial.
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To examine the role of economic factors, the present study will look at the
following factors in relation to the stage of disposak:

¢ amount of compensation received;
o difference in parties’ estimates of the awards for future economic loss; and
o difference in parties’ estimates of the awards for general damages.

The amount of compensation received is used as a measure of the size of the claim
or the stakes.

1.2.3 Sociological Theory

Sociological theories, such as those of Galanter (1974)17 and Genn (1987)18,
assume that the characteristics of the parties involved influence the negotiation
process. Inequalities that often exist between the parties, in terms of their
“bargaining power”, are thought to be particularly important. Some parties are
“repeat players”, they use the legal system often and have more resources available,
while other partiesare “one-shotters”who havelittle experience of the legal system,
fewer resources and less ability to play the odds. This affects the way the parties
approach negotiations. For example, the amount of resourcesa party has available
may influence whether or not they can afford to go to trial.

On this basis, plaintiff characteristics such as gender, age, income, education level
and defendant characteristics, such aswhether the defendantis a private individual
or an organisation may influence the stage of disposal. Such characteristics are
often seen from a sociological perspective to form the basis of inequalities in other
aspects of social life.

To examine the role of sociological factors, the present study will look at the
following plaintiffand defendant characteristics in relation to the stage of disposal:

¢ plaintiff age;

» plaintiff gender;

¢ plaintiff occupation;

¢ plaintiff income;

* plaintiff education level;

+ plaintff place of residence; and
* type of defendant.

In addition to characteristics of the plaintiff and defendant, the characteristics of
the legal firms representing the plaintiff and defendant might also influence the
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negotiation process. Legal firms can also be “repeat players” and factorssuch as the
amount of resources the firm has available to putinto a case and whether they use
the system often, might influence the stage of disposal.

The following legal firm characteristics will also be considered in relation to the
stage of disposal:

¢ size of the plaintiff’s legal firm;
* number of cases represented by the plaintiff’s legal firm in the sample;
¢ size of the defendant’s legal firm; and

¢ number of cases represented by the defendant’s legal firm in the sample.

1.2.4 Court System Theory

The courtsystem theory suggests that aspects of the court system may influence the
stage of disposal. Case management practices, case duration and whether the case
was a jury trial may be important factors.

Case management practices, such as settlement conferences, have been intro-
duced by the courts to encourage settlement.1® Judges and court registrars are
generallyresponsible for the management of cases, conducting settlement confer-
ences and supervising case preparation. Different judges or registrars may adopt
different styles of management and some may be more successful than others in
achieving settlement,

Case duration, or the length of time the case has been in the system, may also
influence the stage of disposal. Intuitively it would seem that the cases of shorter
duration would be those that settled before the day of the hearing and the cases of
longer duration would be those that settled on the day of the hearing or that
reached verdict. However, it could also be argued that the longer that cases are in
the court system, the more likely that verdict will be reached. They may be harder
to resolve because of the length of time that has passed since the occurrence of the
event that was claimed for, The delays can “cause anxiety in the parties and can
prolong and even exacerbate the dispute”.20

Whether a jury trial has been requested may also influence the stage of disposal. It
has been proposed that cases in which juries are requested might be more likely to
reach a settlement. Justice Cole (1991) states that “It is well established that jury
trials‘take longer to come on for hearing, take longer to hear, have agreater chance
of miscarrying, have a greater chance of being upset on appeal, and produce a
result without any disclosed reason.” He suggests that perhaps insurers “take the
commercial attitude that because of the attendant increased delay and increased
cost, they are better able to negotiate a satisfactory settlement.”21
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To examine these issues this study will look at the following factors in relation to
the stage of disposal:

s case duration;

» whether a jury trial was requested; and
* registrar group.

Registrar group was a factor unique to the sample of cases studied and was
considered to be a case management technique for the purposes of this study.2
This will be described further in Section 3.3.3 of this report.

1.2.5 Summary of the Theories

Each of the four theories — case complexity, economic, sociological and the court
system — provide an interesting way of explaining the disposition process. This
report will examine the factors suggested by these theories as having important
influences on the stage of disposal. It will also look at the extent to which each of
these theories provides an explanation of case disposition patterns.

1.3 Research Objectives
In light of the theories described above, the CJRC sought to provide some
empirical information about the factors related to the stage of case disposal. The
purpose of this report is to:
¢ examine whether there are “measurable” factors, such as characteristics
of the plaintiff, defendant, claim and case, associated with the stage of
disposal; and
o examine whether the case complexity, economic, sociological and court
system theories explain the stages at which cases are disposed.

1.4 Research Approach

The GJRC Supreme Courtsurvey provided the opportunity to explore the relation-
ships between plaintiff, defendant, claim and case characteristics and the stage of
disposal. The survey was based on the cases included in the 1992 Supreme Court
Special Sittings.

The Special Sittings?3 was a case management program developed to reduce the
backlog of cases in the Common Law Division of the Supreme Court of New South
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Wales.24The program extended over the period from November 1991 to July 1992,
Intensive managementprocedureswere employed to aid in case preparation, They
required that additional case information be provided to the court. Call-overs
wcre generally held in March 1992 and Issues and Listing Conferences (ILC) in
May and June 1992 where appropriate. The Special Sittings program culminated
in a two week hearing period in July.

There were 1,259 cases selected for inclusion in the 1992 Special Sittings. Of these,
1,229 cases were the oldest cases on the General List at November 1991, those next
in line for hearing. They can be considered to represent the pending case load
before the Supreme Court as at November 1991, The remaining 30 cases were
included in the program at a later stage, as they were considered appropriate for
the program.

The Supreme Court provided the CJRC with the Master List of the cases which were
included in the Special Sittings. 25 Information was recorded from the files of 1,188
cases, which represents 94% of the cases included in the Special Sittings. Notall of
the files were located during the data collection period.

The survey recorded the following information: stage of disposal, characteristics of-
the plaintiff, including age, gender, and occupation, type of defendant, claim

characteristics, including the nature of the injury, and case characteristics, includ-

ing case duration, the amount of compensation received, and the number of
reports served by the parties. Details of the legal firms representing the plaintiff
and defendant were also recorded. Information on the size of the legal firms was

obtained from the Law Society of New South Wales. The full range of information

was not available in all cases.

'.I'he full_list of characteristics and the data coding sheet used to collect the
information are displayed in Appendix 1 and Appendix 2, respectively.

While information was available for 1,188 cases in the Special Sittings, only 951
were included in this study. These were the cases that were disposed of before the
f:nd of the Special Sittings program. They represent 76% of the cases included
in the Special Sittings. Cases that were removed from the Special Sittings or
adjourned until after the Special Sittings were excluded.

1.5 Some Considerations of the Research Approach

While this study will provide a great deal of information that will aid in our
understanding of the disposition process, there are a number of issues that should
be borne in mind throughout this report.

First, it should be emphasised that the sample consisted of Special Sittings cases.
These were the oldest cases on the Court's listand they were subjected to intensive
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management procedures. Therefore the factors found by this study to be associ-
ated with the stage of case disposal may be unique to the Special Sittings.

Second, while the type of analysis used in this study is a fundamental first step, it
does not provide detailed information on the nature of the associations between
each factor and the stage of disposal, or the relative importance of each factor.
Multivariate analysis techniques, that would have provided this type of informa-
tion, were not suitable in this study for a number of reasons. Some of the factors
examined in relation to the stage of disposal were highly related to each other,
making it difficult in multivariate analysis to establish each factor’s individual
relationship with stage of disposal. This is the problem of “multicollinearity”. The
nature of the data set and the fact that the full range of information was not
available in many cases also made multivariate analysis difficult. It is important to
note that this missing information may have influenced the results.

This study will provide valuable information about the factors that are associated
with the stage of disposal. However, it should be borne in mind that these are not
necessarily causal associations. The fact that an association is evident between two
factors does not necessarily imply that one factor causes the other.

While these are important issues to consider, this study will provide insightinto the
types of factors that are associated with the stage of disposal, and increase our
understanding of the disposition process. It will also provide useful information
which will assist the administrators and policymakers in planning and assessing the
court system, particularly in the area of case management.

1.6 Organisation of this Report

The next part of this report, Section 2, describes the nature of the sample of cases
included in the study, in terms of the type of claim, case commencement and
duration, the stage of disposal and the amount of compensation received.

Section 3 examines whether there are “measurable” factors associated with the
stage of disposal. For example, the age, gender and occupation of the plaintiff will
be considered in relation to the stage of disposal. The type of defendant and the
nature of the legal firms representing the plaintiff and defendant will be consid-
ered. Claim and case characteristics including case duration, the amount of
compensation received, and the number of reports served will also be considered.

In Section 3, the disposition patterns for caseswith different characteristics are also
described. The proportions of cases that settled before the day of, or during, the
hearing, settled on the day of the hearing and reached verdict will be outlined for
cases with different characteristics, such as the age of the plaintiff, the type of
defendant, and case duration.

Introduction 9

The final part of the report, Section 4, is a general discussion of the empirical
results. It will consider whether case complexity, economic, sociological and court
system theories explain the stage at which cases are disposed of. It will also consider
the implications of the results for the courts, particularly whether there is a basis
for identifying the types of cases that are likely to be disposed of at each stage.

1 See, for example, Supreme Court of New South Wales, 1993, Annual Reviear Justice TRH Cole,
1991, The Servicing and Cost of Law to the Insurance Industry, Paper presented at the 5th Annual
Insurance Law Conference of the AILA, Perth, 30 Oct - 1 Nov; Fulton, MJ, 1989, Commercial
Alternative Dispuie Resolution, The Law Book Company Ltd, Sydney; and Ebener, P, 1981,
Court Efferts to Reduce Pretrial Delay: A National Inventory, Institute for Civil Justice, The RAND
Corporation, Santa Monica, R-2732-1C].

Supreme Court of New South Wales, op, cit., p. 11,
Cole, op. cit., p. 8.
Coopers & Lybrand WD Scott, 1989, Report on a Review of the New Seuth Wales Court System, (unpub),

L - S

Worthington, D, & Baker, ], 1993, The Costs of Civil Litigation: Current Charging Practices New South
Wailes and Vidloria, Law Foundation of New South Wales/Civil Justice Research Centre, Sydney,

6 The Special Sittings programs are described in Section 1.4 of this report. Differential
Case Management was introduced into the Common Law Division of the Supreme Court in
January, 1994,

7 Coopers & Lybrand WD Scott, op. cit.

& Lane, PM, 1992, Court Management Information: A Discussion Paper, Australian Institute of Judicial
Administration, (unpub}.

9 Bourdin, T, 1998, Filting the Forum to the Fuss, {(unpub).

10 Ameri‘ca_n Bar Association, 1984, Auadiing Litigation Costs and Delay: Final Report of the Action
Commission to Reduce Court Costs and Delay, American Bar Association, Chicago, [linois, p. 18.

11 Brazil, W, 1981, Tmproving Judicial Controls over the Pretrial Development of Civil Actions:
Medel Rules for Case Management and Sanctions’, American Bar Foundation Research Journal,
Vol. 4, pp. 875-965.

12 Alliance of American Insurers, 1987, ed. JH Bradner, Advancsing Justice: May We Approach the Bench?
Alliance of American Insurers, West Schaumburg, Illinais,

13 Hensler, D, 1993, 'Reading the Tort Litigation Tea Leaves: What's Going on in the Civil Liability
System?’ The Justice System Journal, Vol, 16, no. 2, pp. 139-154.

14 Posner, R, 1973, ‘An Economic Approach to Legal Procedure and Judicial Administration’,
Journal of Lega! Studies, Vol. 2, no. 2, June, pp. 333-458,

15 Gould, ], 1973, The Economics of Legal Conflicts’, Journal of Legal Stutdi 1
bt g J of Lega ies, Vol. 2, no, 2, June, pp.

16 King, E, & Smith, ], 1988, Dispurte Resolution Following Airplane Crashes, Institute for Civil Justice,
The RAND Corporation, Santa Monica, R-8585-1C].
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17 Galanter, M, 1974, ‘Why the “Haves" Come Out Ahead: Speculations on the Limits of Legal
Change’, Law and Society Review, Vol. 9, pp. 95-160,

18 Genn, H, 1987, Hard Bargaining: Out of Court Seitlement in Personal Injury Actions, Clarendon
Press, Oxford. :

19 Soden, W, 1092, ‘Case Management in the Common Low Division of the Supreme Court of New
South Wales', Paper presented at Lexpo Conference, 30 Oct, (unpub}.

20 Astor, H, & Chinkin, C, 1992, Dispute Resolution in Australia, Butterworths, Sydney, p. 33.

21 Cole, op. cit., p. 7.

22 Supreme Court Practice Note 72, which was applicable to the cases included in the 1992 Special
Sittings, states that “A registrar will be appointed to each team to conduct a call-over of cases
allocated to that team, and to conduct settlement conferences where appropriate. The listing and
management of cases allocated to each team will otherwise be under the direction of the team
leader or the Judge nominated by the team leader for that purpose.”

28 Refer to Supreme Court Practice Note 72,

94 The Common Law Division is the largest in the Supreme Courtand deals with all actions brought
at commeon law. The bulk of the work of this division is for claims for damages for personal injury
which arise out of industrial or motor vehicle accidents.

95 The Master List catalogued the cases listed for the Special Sittings that had not settled by
December 1991.

2
The Nature Of The Cases Studied

This section describes the 951 cases that were included in the study.26

2.1 Type of Claim

Information was provided on the type of claim in 949 cases, The majority of
cases were claims for personal injuries. Of the 949 cases, 76% were claims for
industrial injuries, 12% were claims for motor vehicle injuries and 10% were
claims for other personal injuries, such as medical negligence claims. Only 2%
were claims for events other than personal injury.

2.2 Case Commencement and Duration

The date of case commencement was considered as the date the Statement of
Claim was filed. This date was available in 949 cases. Of these, 15% were com-
menced in 1988 or more recently, 41% were commenced in 1987 and 28% were
commenced in 1986, A further 15% were commenced between 1980 and 1985 and

.1%1;?;;& commenced prior to 1980, This included one case that was commenced
in }

The median case duration, from the time of case commencement to disposal,
based on 937 cases, was 63 months, just over five years.

2.3 Stage of Disposal

Ofthe 951 cases, 619 (65%) settled before the dayofthe hearing, 255 (27%) setiled
on the day of the hearing and 77 (8%) reached verdict.27
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9.4 The Amount of Compensation Received

The amount of compensation received by the plaintiff was provided in 444 cases.
The median amount of compensation received was $85,000. The maximum

amount of compensation received was $1,895,257. Twenty-seven plaintiffs (6%)
did not receive any compensation.

26 A full description of the ct
representatives, is provided
of the Common Law Division of
Wales/ Civil Justice Research Centre, Sydncy.

247 It should be noted that of the cases that set
settled prior to their inclusion in the Special Sittings, but had not no

1991 to the hearing period in July 1992,

haracteristics of the plaintiffs and the defendants and their legal
in Matruglio, T, 1993, Se Wha Does Use the Court? A Profile of the Users
the Supreme Court of New South Wales, Law Foundation of New South

tled before the day of the hearing, two percent had
tified the court. The

remaining 63% may have settled at any time over the Special Sittings program from November

3

Are There “Measurable” Factors
Associated With The Stage of Disposal?

This section examines whether there are “measurable” factors associated with the
stage of disposal. That is, whether there are certain factors, such as characteristics
of the case and the parties involved, that are related to whether a case will settle
before the day of the hearing, settle on the day of, or during, the hearin
or reach verdict. Plaintiff, defendant, claim and case characteristics will bgej
considered,.

Statistical rests were carried out to examine whether relationships existed between
the stage of disposal and each of the factors, based on the sample of cases. A
summary of the findings is presented in Table 1. Details of the statistical tests are
provided in Appendix 3.

From T:a.blc 1 1t can be scen that the plaintff characteristics - gender, age
occupation at t.he time of the accident, level of education achieved, place of
residence, the size of the plaintiff's legal firm and the number of Special Sittings
cases n;gresented by the plaintiff’s legal firm - were considered in relation to the
stage of disposal. Of these, only gender and age were found ¢

o ool Tis und to be related to the stage

The defendant characteristics — type of defendant, the size of the defendant’s legal
firm and the number of Special Sittings cases represented by the defendant’s legal
firm - were considered in relation to the stage of disposal. The type of defendant
a{1d the size of the defendant’s legal firm were found to be related to the stage of
disposal. The number of Special Sittings cases represented by the defendant’s legal
firm was not found to be related to the stage of disposal.

The claim cl.mracteristics— type of claim, nature of the injuryand body partinjured
—were considered in relation to the stage of disposal. These claim characteristics
were not found to be related to the stage of disposal.

Tht? case characteristics - case duration, the amount of compensation received
registrar group, the number of reports served by the parties, estimate of setdemen;:
El:::];ﬁts;f‘f\:;ether a Jury trial was requested, estimated hearing length, the

. pert witnesses proposed to be called, the difference in parties’
estimates of general damages, and the difference in parties’ estimates of future
economic loss — were considered in relation to the stage of disposal. Of these, case
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duration, the amount of compensation received, registrar group, the number of
reports served by the parties, and estimate of settlement prospecis were found to
be related to the stage of disposal.

Table 1. Summary of the factors and their relationship to the stage of disposal

Helationship to the stage of disposal

{Settlsment before the day of the hearing,
settlement on the day of ihe hearing, verdict)

Characteristics of the plaintif:
Gender
Age
Occupation at the time of the accident -
Annual income at the time of the accident -
Level of education achieved -
Place of residence -
Size of the plaintiff's legal firm ' -
Number of Special Sittings cases represented

by the plaintiff's legal firm -

Characteristics of the defendant:
Type of defendant
Size of the defendant's legal firm
Number of Special Sittings cases represented
by tha defendant's legal firm -

HH
FT3

Characteristics of the claim:
Type of claim -
Nature of injury -
Body part injured -

Characteristics of the case:
Case duration
The amount of compensation received *t
Registrar group okk
Number of reporis served by the parties
Estimate of setflament prospecls
Whether a jury trial was requested -
Estimated hearing length -
Number of exper witnesses proposed to be called -
Diflerence in parties’ estimates of general damages -
Difference in parties’ estimates of future economic loss -

L

Y 1]
54

Source: CJRC Supreme Court Survey.

* = factor related to stage of disposal (statistically significant at .05 level), ** = factor relaled to
stage of disposal {statistically significant at .01 level), ++% = facior velated to stage of disposal
(statistically significant at 001 level), — = factor not related 10 stage of disposal (not statistically
significant at ,05 level).28

i
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It is important to note that the full range of information was not available in many
cases. There was arelatively large amount of missing information for the following
factors: the level of education achieved by the plaintiff, amount of compensation
received, estimate of settlement prospects, estimated hearing length, number of
expert witnesses proposed to be called, difference in parties’ estimates of general
damages and difference in parties’ estimates of future economic loss. The findings
relating to these factors should be treated with caution, as the missing information
may have influenced the results (refer to Section 1.5),

The remainder of this section will focus on the relationships that were found to
exist. That is the relationships between the stage of disposal and:

 plaintiff gender;

» plaintiff age;

¢ type of defendang;

+ size of the defendant’s legal firm;

s case duration;

¢ amount of compensation received,

¢ registrar group;

* number of reports served by the parties; and
* estimate of settlement prospects.

The disposition patterns for each of these factors are shown in Figures 1 t0 9,29 The

proportions of cases that settled before the day of the hearing, settled on the day

of, or during, the hearing, and reached verdict are outlined for each factor, These

t(ﬂlispn:)dsi?%on patterns give an indication of the nature of the relationships that were
ound.

3.1 Characteristics of the Plaintiff

fj}.enderl and age were the only plaintifl characteristics associated with the stage of
1sposal.

3.1.1 Gender

Differ:f:nt disposition patternswere evident for cases according to the gender of the
plainti{f. This is illustrated in Figure 1, which shows the disposition patterns for

.cases according to the gender of the plaintiils.
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Figure 1. Gender of the plaintiff versus stage of disposal
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Source: GJRC Supreme Court file survey. Based on 939 matters where information was provided
on the stage of disposal and the gender of the plaintiff,

Male plaintiffs were less likely than female plaintiffs to have settled before the day
of the hearing. There were 61% of cases that involved male plaintiffs that settled
before the day of the hearing, compared with 76% of cases that involved female

plaintiffs.
Male plaintiffs were more likely than female plaintiffs to have settied on the day of,
or during, the hearing or reached verdict. Of the cases thatinvolved male plaintiffs,

80% settled on the day of, or during, the hearing and 9% reached verdict. The
corresponding percentages for female plaintiffs were 19% and 5%.
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3.1.2 Age

Di_ﬂ‘er_c:ntdispositi(')n patternswere evident for casesinvolving plaintiffs of different
ages. Figure 2 outlines the disposition patterns for cases involving plaintiffs of four
age groups: 0 to 17 years, 18 to 35 years, 36 to 55 years, and 56+ years,

Figure 2. Age of the plaintiff versus stage of disposal
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Source: CJRC. Supreme Court file surve i
[ y. Based on 775 matters where information wa i
on the stage of disposal and the age of the plaintiff. was provided

Plaintiffs in the 18 to 35, 36 to 55 and 56+ age groups had fairly similar disposition

atterns, whi G | : . ispositi
[l:alteif while plaintiffs in the 0 to 17 age group had quite a different disposition
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Plaintiffs in the 0 to 17 age group were more likely than plaintiffs in the older age
groups to have settled before the day of the hearing or reached verdict, Where the
plaintiff was in the 0 to 17 age group, 80% of cases settied before the day of the
hearing, and 17% reached verdict, This compares with %7% of cases that settled
before the day of the hearing and 9% of cases that reached verdict, where the
plaintiff was in the 18 to 35 age group.

Plaintiffs in the 0 to 17 age group were also less likely to have settled on the day of,
or during, the hearing. Only 3% of cases involving plaintiffs in the 0 to 17 age group
settled at that stage.

3.2 Characteristics of the Defendant

The type of defendant and the size of the defendant’s legal firm were found to be
associated with the stage of disposal.

3.2.1 Type of Defendant

Different disposition patterns were evident for cases involving different types

of defendants. Figure 3 shows the disposition patterns for cases involving five types

of defendant: business/company, public agency, GIO, private individual and
multiple defendants.

Defendants that were organisations {business/companies, public agencies, and
GIO) had fairly similar disposition patterns, while defendants that were private
individuals or multiple defendants had quite different disposition patterns.

Private individuals were less likely than organisations to have settled on the day
of the hearing, and more likely to have reached verdict. There were 12% of cases
that involved private individuals that settled on the day of, or during, the hearing
and 92% that reached verdict. For cases that involved business/companies there
were 27% of cases that settled on the day of, or during, the hearing and 6% that
reached verdict.

Multiple defendants were less likely than organisations to have settled before the
day of the hearing and more likely 0 have reached verdict. Of the cases that
involved multiple defendants, 53% setiled before the day of the hearing and 13%
reached verdict. :

Are There “Measurable” Factors Associated With The Stage of Disposal? 19

Figure 3. Type of defendant versus stage of disposal

70

60—

50—

40

%
30+

20

10

Business/ Public GIO Ptivate Multiple
company agency individual  defendants

Type of defendant

. Settled befors the day of the hearing

Settled on the day of, or during, the hearing

Verdict

Source: CJRC Supreme Couut file survey. Based on 245 matters where information was provided
on the stage of disposal and the type of defendant.

3.2.2 Size of the Defendant’s Legal Firm

The size of the defendant’s legal firm was related to the stage of disposal. This is

in contrast to the size of the plaintiff's legal fir h . .
was found., P gal firm, where no such relationship

tI“)lfferent d-isposition patterns were evident for cases represented by defendant
irms of different sizes. Figure 4 shows the disposition patterns for cases
represented by small, medium, large and very large defendant firms.31 There were
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96 small firms, 31 medium firms, 19 large firms and 16 very large firms that
represented the cases in this sample.

Small and medium firms were more likely than other firms to have settled before
the day of the hearing. Therewere 70% of casesrepresented bysmall firmsand 74%
of cases represented by medium firms that settled before the day of the hearing.

Very large firms were more likely to have reached verdict than other firms. There
were 12% of cases represented by very large firms that reached verdict. This
compares with 4% of cases that reached verdict for small firms, 6% for medium

firms and 5% for large firms.

Figure 4. Size of the defendant’s legal firm versus stage of disposal
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Source: GJRG Supreme Court file survey. Based on 7'75 matters where information was provided
on the stage of disposal and the size of the defendant’s solicitor firm.
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3.3 Characteristics of the Case

Case duration, the amount of compensation received, the number of reports
served by the parties, registrar group and estimates of settlement prospectswere all
found to be associated with the stage of disposal.

$.3.1 Case Duration

Case duration was considered as the time between the filing of the Statement
of Claim and case disposal. Different disposition patterns were evident for
cases of different duration. Figure 5 outlines the disposition patterns for cases of
0 to 8 years, 4 years, b years, 6 years and 7+ years.

Figure 5. Case duration versus stage of disposal

20

80 4

70

60 4

50

%
40—

30

20 -

10 4

i

0] e :g
Diod 4 5 8 7+

Case duration (years)

: e i

. Settled before the day of the hearing

Settlad on the day of, or during, the hearing

Verdict

Source: CJRC SuPreme Court file survey. Based on 987 matters where information was provided
on the stage of disposal and the duration of the matter.
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Cases of shorter duration were more likely than cases of langer duration to have
settled before the day of the hearing. There were 88% of cases that settled before
the day of the hearing where the duration was 0 to 3 years, compared with 61% of
cases where the duration was 7+ years.

Cases of longer duration were more likely than cases of shorter duration to have
settled on the day of, or during, the hearing or reached verdict. There were 30%
of cases that settled on the day of the hearing and 9% that reached verdict where
the duration was 7+ years. For cases of 0 to 3 years duration the corresponding
percentages were 9% and 3%.

3.3.2 The Amount of Compensation Received

The disposition pattern of cases varied according to the amount of compensation
received by the plaintiff. Figure 6 shows the disposition patterns in relation to the
amount of compensation received.

Cases where the amount of compensation received was in the lower range were
more likely than other cases to have settled before the day of the hearing. For cases
where the compensation received was $1-$100,000, 65% settled before the day
of the hearing. This compares with 48% where the compensation received
was $100,001-$200,000, 37% where the compensation received was $0 and 33%
where the compensation received was $200,001+.

Where the compensation received was in the middle range, cases were more likely
than other cases to have settled on the day of, or during, the hearing There was 41 %
of cases where the compensation received was $100,001-$200,000 that settled on
the day of, or during, the hearing.

Cases where no compensation was received or where the amount received was in
the high range were more likely to have reached verdict, Of the cases where no
compensation was received 37% reached verdict, and of the cases where the
compensation received was $200,001+ 37% also reached verdict.

Earlier in this section, it was mentioned that there was a relatively large amount of
missing data for the amount of compensation received. As a result, the findings
described above should be treated with caution because the missing data may have
influenced the results. Where cases settle, the amount of compensation is not
always specified. Thus the majority of cases where the amount of compensation was
missing were cases that had settled. It is not clear whether these cases would
have exhibited different patterns to those cases for which the information was
available. The findings are, however, consistent with those of King and Smith32,
who found strong evidence that cases involving high stakes were more likely
to reach trial.
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Figure 8. The amount of compensation received versus stage of disposal
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Source: CJRC SuPreme Court file survey. Based on 444 matters where information was provided
on the stage of disposal and the size of the award.

8.3.3 Registrar Group

Cases were allocated to one of five registrar groups at the commencement of the
Specml. Sl?tings. Cases were grouped according to the legal firm who represented
the plaintiff, where possible. A team of seven judges and a registrar were assigned
to each group. The group leader, either the registrar or judge, was responsible for

;he listing ax.ld.management of cases, and the registrar conducted call-overs and
ssues and Listing Conferences where appropriate.

gl.fllf‘lgure 7. dispf)s:ition patterns for the five different registrar groups are shown.
ifferent disposition patterns were evident for cases in different registrar groups.
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Cases in registrar group D were more likely than cases in other registrar groups to | 3.3.4 The Number of Reparts Served by the Parties
have settled before the day of the hearing and less likely to have settled on the day '
of, or during, the hearing. In registrar group D, 81 % of cases settled before the day
of the hearing and 13% settled on the day of, or during, the hearing.

The reports served by the parties could have included medical, expert and other
reports. Figure 8 outlines the disposition patterns by the number of reports served.

Cases in registrar group A were more likely to have reached verdict, There were
13% of cases in this group that reached verdict. - Figure 8. The number of reports served versus stage of disposal
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Figure 7. Registrar group versus stage of disposal
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on the stage of disposal and the registrar group. ere was a tendency for the proportion of settlements before the day of the hearing

to decrease as the number of re i
portsserved increased. In caseswhere 0 to 5 reports
wl\fgre served, 73% settled before the day of the hearing, compared with cases wl:l)lere
+ reports were served, where 53% scttled before the day of the hearing.
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The proportion of settlements on the day of, or during, the hearing and of
reaching verdict tended to increase as the number of reports served increased. In
cases where 0 to 5 reports were served, 24% settled on the day of the hearing and
8% reached verdict, compared with cases where 16+ reports were served where
37% settled on the day of the hearing and 10% reached verdict.

3.3.5 Estimates of Settlement Prospects

Estimates of the settlement prospects of the case were made at either the
call-aver or ILC and were noted on the Court file. Figure 9 shows the disposition
patterns for caseswhere the estimated settlement prospects were “good”, “average”

and “poor”.

Figure 9. Settlement prospects versus stage of disposal
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Source: GJRC Supreme Gourt file survey. Based on 402 matters where information was provided
on the stage of disposal and settlement prospects.
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There was a tendency for the proportion of settlements before the day of the
hearing to decrease as the estimated settlement prospects decreased. In cases
where the prospects were rated as “good” 68% settled before the day of the
hearing, compared with 40% for cases where the prospects were rated as “average”
and 30% for cases where the prospects were rated as “poor”.

There also was a tendency for the proportion of settlements on the day of, or
during, the hearing and verdict to increase as the estimated settlement prospects
decreased. In cases where the settlement prospects were rated as “good” 30%
settled on the day of the hearing, compared with 50% for cases where the
settlement prospects were rated as either “average” or “poor”. Similarly for cases
where the prospects were rated as “good” 2% reached verdict, compared with
10% for cases where the prospects were rated as “average” and 20% for cases
where the prospects were rated as “poor™.

This finding may indicate that the estimates of the settlement prospects of the case
were accurate. Alternatively the estimates may have been self-fulfilling prophesies.
Solicitors may have only attempted to negotiate a settlement where the case was
rated as having a good chance of settlement,

However, itshould also be noted that there was a relatively large amount of missing
data for the estimates of settlement prospects. This finding should thus be treated
with caution, as the missing data regarding the estirnates may exhibit different
patterns to the available data. Missing data was most likely to have arisen because
the cases settled before the call-overs and ILCs where the estimates were recorded,
or because the information was not recorded at the call-over or ILC.

3.4 Discussion

This section has shown that a number of interesting relationships existed between
the stage of disposal of the case and characteristics of the plaintiff, the defendant

and the case, In other words, there were “measurable” factors associated with the
stage of disposal.

It should be borne in mind, however, that missing information relating to some
factors may have influenced the results.

f}tlalso must be noted that additional relationships existed between the factors
tho.:rmsclv.nz-s. Determining the extent of these relationships is beyond the scope of
1s report. However, it is important to note their implications. They make it

. difficult to determine which of the factors examined have the largest and most

Important influences on the stage of disposal.
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For example, the stage of disposal was related to both gender and the amount of
compensation received. Cases that involved male plaintiffs were more likely than
those that involved female plaintiffs to have reached verdict. Cases in which the
amount of compensation received was in the high range ($200,001+) were also
more likely to have reached verdict. Afurther relationship existed between gender
and the amount of compensation received. Male plaintiffs were more likely than
female plaintiffs to have received an amount of compensation in the high range
($200,001+). So itis possible that male plaintiffs were more likely to have reached
verdict because of the amount of compensation involved rather than because
they were male.

Some additional relationships that were evident between the factors were as
follows. Not surprisingly, plaintiff income level was related to education level,
occupation, gender and age. The type of claim was related to the type of defendant,
the nature of the injury, the plaintiff's occupation and the amount of compen-
sation received. Whether a jury was requested was refated to case duration and
registrar group was related to the size of the plaintiff's legal firm. These relation-
ships and others that exist between the factors provide evidence of the complexity
of the disposition process.

So it can be seen that many intertwined relationships existamongst the factors, and
these may all influence the stages at which cases are disposed of. This makes it
difficult to establish which factors have the largest and most important influences
on the stage of disposal,

The next section will discuss these empirical results in the light of the case
complexity, economic, sociological and court system theories described earlier in
this report. This will examine how these theories contribute to our understanding
of the disposition process and what the implications are for the courts.

98 An empirical finding is said to be statistically significant at the .05, .11, and .001 levels when the
probability that such a finding would result from chance variations is less than 1 in 20 (.05), less
than 1 in 100 (.01} and less than 1 in 1000 (,001), Tespectively.

99 The tables corresponding to the figures are in Appendix 4.

80 Itisimportant to note thatthe figures provide onlyan indication of the nature of the relationship.
The statistical test used only indicates the existence of a relationship, it does not establish the
nature of that relationship.

31 small = 1-5 principals or employees with practicing certificates
medium = 6-15 principals or employees with practicing certificates
large = 16-50 principals or employees with practicing certificates
very large = 51+ principals or employees with practicing certificates

32 King & Smith, op. cit.

4

General Discussion

The purpose of this study was to provide some insight into the disposition process
and the factors that were related to it. Specifically, the objectives were to:

¢ examine whether there are “measurable” factors, such as characteristics
of the plaintiff, defendant, claim and case, associated with the stage of
disposal; and

¢ examine whether the case complexity, economic, sociological and court
system theories explain the stages at which cases are disposed.

The previoussection looked at the factors associated with the stage of disposal. This
section will recapitulate on these findings. It will then discuss these findings in light
of the theories put forward and consider whether these theories can explain the
stage of disposal. Finally the implications for the courts will be considered.

4.1 Were There “Measurable” Factors Associated with the
Stage of Disposal?

Eascd on the sample (?f cases, some important relationships were found to exist
?t;:reen the stage of disposal and the nature of the parties and the characteristics
of the case. Factors thatwere found to be associated with the stage of disposal were:

Plaintiff characteristics

* age; and

* gender.

Defendant characteristics
¢ type of defendant; and
* size of the defendant’s legal firm.
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Case characteristics
+ case duration;
« amount of compensation received;
s registrar group;
« number of reports served by the parties; and

» estimate of settlement prospecls.

Other characteristics of the parties, the claim and the case were not important in
the stage of disposal. Factors that were not found to be associated with the stage of

disposal were:

Plaintiff characteristics
* occupation;
¢ annual income;
» level of education;
» place of residence;
* size of the plaintiff’s legal firm; and
e number of Special Sittings cases represented by the plaintiff’s legal firm.

Defendant characteristics

¢ number of Special Sittings cases represented by the defendant’s legal firm.

Claim characteristics
s (ype of claim;
* nature of injury; and

* bhody part injured.

Case characteristics
» whether a jury trial was requested;

estimated hearing length;

number of expert witnesses proposed to be calied;

difference in parties’ estimates of general damages; and

difference in parties’ estimates of future economic loss.
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4,2 Do Case Complexity, Economic, Sociological and Court
System Theories Explain the Stage of Disposal?

The empirical results indicated that the stage of disposal was associated with a
number of quite varied factors that related to the characteristics of the case and the
parties involved. This section will examine whether it is case complexity that
explains the stage at which a case is disposed of, or whether economic or
sociological theories provide a better explanation or whether aspects of the court
system explain the stage of disposal. It will do this through looking at the
relationships that were expected under each of the theories, and whether these
relationships were borne out in the research,

4.2.1 Case Complexity Theory

The case complexity theory proposed that routine cases tend to setile, while
complex cases that involve, for example, large amounts of money, multiple
defendants or many expert witnesses, tend to settle later and reach verdict more
often. In particular, it was expected that the amount of compensation received
the type of defendant (whether multiple defendants were involved), the numbc;
of expert witnesses, the number of reports served, the estimated hearing length
and the type of claim would be related to the stage of disposal.

The findings indicated that the amount of compensation received, the type of
defendant and the number of reports served were related to the stage of disposal.
The nature of these relationships was shown in Figure 6, Figure 3 and Figure 8,
They are a:.-nsistent with the case complexity theory. Cases where the amount of
compensation received wasin the high range ($200,001+), where multiple defend-
antswere involved and where large numbers of reports were sexrved, were less likely
have settled before the day of the hearing and more likely to have reached verdict.

I{owayer, the findings indicated that no relationship existed between the stage of
d;sp(_lsal and the number of expert witnesses, the type of claim or the estimated
hearing length. Thus, some relationships that were expected under the case
complexity theory were found, others were not.

4.2.2 Economic Theory

The .econo-mic theory proposed that the plaintiff seeks a maximum amount of
compensation and the defendant seeks to minimise loss. Settlement may be
unlikely where the parties’ expectations diverge. Divergence was said to be likel
where the stakes or the size of the loss are high and where there is disagreemen)E
:)iver components of the loss. Thus it was expected that the amount of compensa-
e::): reC(.:wed and the differences in parties’ estimates of the awards for future
nomic loss and general damages would be related to the stage of disposal.
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The amount of compensation received was found to be related to the stage of
disposal. Figure 6 showed that cases were less likely to have settled before the day
of the hearing and more likely to have reached verdict where the amount of
compensation received was in the high range ($200,001+). Thatis, the high stakes
cases were less likely to have settled early and more likely to have reached verdict.

No relationship was found between the difference in estimates of awards for future
economic loss and general damages and the stage of disposal. However, there was
a large amount of missing information for these estimates and thus any relation-
ships that existed may not have been detected.

As mentioned previously in Section 1.2.2, the findings of King and Smith provided
strong evidence that cases thatinvolved high stakes or large losses, and where there
was disagreement between the parties over such issues as the severity of the injury
and the amount of pain and suffering experienced, were more likely to reach
trial. 33 It is possible that these factors have the most important influences on the
stage of disposal and should be researched further.

4.2.3 Sociological Theory

The sociological theory proposed that the characteristics of the parties might
influence the stage of disposal. Inequalities often exist between the parties, in
terms of their “bargaining power”. Some parties are “repeat players” and othersare
“one-shotters”, and they vary in terms of their experience of the legal system and
their available resources. These factors have been described as important in the
negotiation process. On this basis, it was expected that characteristics of the
plaintiff, such as gender, age, income level and education level, and characteristics
of the defendant, in particular whether the defendant was a private individual or
an organisation, might be associated with the stage of disposal.

The legal firms representing the plaintiff and defendant may also be “repeat
players” and vary in terms of their level of resources and the frequency with which
they use the system. Thus it was expected that factors such as firm size and the
number of cases represented by the firm in the Special Sittings might also be
associated with the stage of disposal.

The findings indicated that some characteristics of the parties and the legal firms
were related to the stage of disposal. The plaintiff’s gender and age, the type of
defendant and the size of the defendant’s legal firm were associated with the stage

of disposal.
Female plaintiffs were more likely to have settled before the day of the hearing and

male plaintiffswere more likely to have settled on the day of the hearing or reached
verdict (see Figure 1). This finding may have been linked to the amount of
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compensation involved, as was discussed in Section 3.4, Although, it could
also be argued that “men are more likely to have greater access to society's
sources of power and to resources” and therefore may be more able to afford
to go to trial,34

Plaintiffs in the 0 to 17 age group had quite a different disposition pattern to
plaintiffs in older age groups as was shown in Figure 2. Plaintiffs in the 0 to 17 age
group were more likely to have settled before the day of the hearing or reached
verdict, compared with plaintiffs in older age groups. The greater likelihood of
verdict, for plaintiffs in the 0 to 17 age group, may have been due to the uncertainty
or complexity surrounding the case. It may be more difficult to assess the future
impact and extent of the injuries in younger plaintiffs.

In relation to the type of defendant, private individuals were shown to have quite
a different disposition pattern to organisations (see Figure 3). Private individuals
were less likely to have settled on the day of the hearing and more likely to have
reached verdict. This may have been due to the fact that private individuals are
more likely than organisations to be the defendant in complex cases, such as
medical negligence cases.

Disposition patterns also varied across defendants’ legal firms of different sizes.
Small and medium defendant firms were more likely to have settled before the
day of the hearing, and very large defendant firms were more likely to have
reached verdict (see Figure 4). This may be because the verylarge defendant firms,
as the larger players, have the financial and other resources available to be able to
collect the information necessary to refute the plaintiffs’ cases. They can “play
the odds” and “enjoy the luxury of the relative indifference to the uncertainties
of litigation” 35

While these characteristics of the parties were found to be related to the stage of
disposal, otherswere not. The plaintiff'sincome and education level, the size of the
Pl_aintiﬂ" 8 legal firm and the number of cases the plaintiff's legal firm represeénted
in the Special Sittings were not found to be related to the stage of disposal. The
number of cases the defendant’s legal firm represented in the Special Sittings was
also not found to be related to the stage of disposal.

Thus it appears sociological factors do have an impact on the disposition process.
Further research into these types of factors would be of value. Such research
could look at the nature of the inequalities that exist between the parties and their
relative bargaining powers. It could also look at the differences in the negotiation
styles between legal firms of different sizes and the differences between plaintiff
fmd defendant firms. The findings in relation to the defendant’s legal firm were
In contrast to those of the plaintiff’s legal firm, where no relationship between
the stage of disposal and firm size was found to exist.
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4.2.4 Court System Theory

Aspects of the court system were also expected to influence the stage of disposal.
The importance of the court system was indicated by the finding that relationships
existed between the stage of disposal and registrar group and case duration.

Registrar group was considered to represent a case management technique. Cases
in registrar group D were more likely to have settled before the day of the hearing
and less likely to have settled on the day of the hearing. Cases in registrar group A
were more likely to have reached verdict (see Figure 6). This relationship may have
been due to the style of management practice adopted in each group. However,
other factors may have contributed to this finding, Cases were allocated to registrar
groups on the basis of the legal firm that represented the plaintiff. While the size
of the plaintiff's legal firm and the number of Special Sittings cases represented by
the plaintiff's legal firm were not found to be related to the stage of disposal, the
impact of other factors relating to the firm or the particular case mixes in each
registrar group cannot be ruled out.

Itwill be important to follow this area through in future research to determine the
extent to which court management practices influence the stage of disposal.

The findings in relation to case duration were shown in Figure 5. They show that

the cases of longer duration were more likely to have settled on the day of, or

during, the hearing or reached verdict. This is consistent with the intuitive view
that the cases of shorter duration would be those that settled before the day of
the hearing, and the cases of longer duration would be those that settled on the day
of, or during, the hearing or that reached verdict. The findings are also consistent
with the view that the longer the cases are in the system, the more difficult they
are to resolve.

Itwasfurther expected that casesin which a jurywasrequested would be more likely
to settle because of the increased delay, costs and uncertainty associated with jury
trials. This study found no relationship between whether a jury trial was requested
and the stage of disposal. Justice Cole has stated that “the statistics show that the
proportion of jury cases which settle is of similar proportion to non jury cases, and
they settle at about the same time”.36 The results of the study confirm this view.

Again, some aspects of the court system were found to be related to the stage of
disposal, and others were not.

4.2.5 Summary

In general it has been shown that for each of the four theories - case complexity,
economic, sociological and the court system — some relationships that were
expected were found, others were not. This suggests that no one of these theories
is sufficient on its own to explain the stage of disposal. The reality is that it is more
complex than this: all these factors play some part.

General Discussion 35

4.3 What are the Implications for the Courts?

This empirical research has demonstrated that there are “measurable” factors
associated with the stage of case disposal. Some patterns have emerged from
this study, and these could be used as general indicators of the likely stages of
case disposal.

However, at this stage it is difficult to definitively classify cases into those that are
likely to settle early, those that are likely to settle on the day of, or during, the
hearing, and those thatare likely to reach verdict.

The factors found to be related to stage of disposal were quite varied and many
intertwined relationships existed amongst the factors. Examination of the theo-
ries, in the previous section, has shown that it is not as easy as saying that it is the
simple cases that settle early and the complex cases that reach verdict, nor is it
economic factors such as the stakes involved and the differences in parties’
expectations that determine the stage of disposal. Similarly it is not sociological
factors, such as the nature of the parties and their legal firms, nor aspects of the
courtsystem that on their own determine the stage of disposal. All of these factors
interact and have an impact on the stage at which cases are disposed of.

This research should be seen as a starting point for the identification of the types
of cases likely to be disposed at each stage. It should provide the basis for further
research and policy considerations, particularly in the area of case management
procedures,

4.4 The Need for Further Research

Furtherresearch into the factors that affect disposition would certainly be of value

if the cases that are likely to be disposed at each stage are to be identified. This
research could focus on the following areas:

ve u.nravelling which factors have the mostimportant influences on the stage of
disposal,

§xploring the effect that other factors, not captured by our study, might have
on the stage of disposal. These might include legal and liability issues, the

sew:-rlty.of the injury, the amount of preparation of the solicitors and the
motivations of the parties involved;

exarl}ining how the factors found in this study compare with those of non
Special Sittings cases;

¢xamining the extent to which case management practices influence the
stage of disposal;
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* exploring further the role that uncertainty and disagreement play, particu-
larly the differences in parties’ estimates of the award;

* exploring further the effects of sociological factors, such as inequalities that
exist, and the bargaining powers of the parties; and

* examining the differences in negotiation styles between legal firms, particu-
larly between plaintiff and defendantlegal firms and firms of different sizes.

4.5 Conclusion

This study has provided some insight into the process of case disposition. It has
attempted to discern whether there are systematic patterns that underlie the stage
of case disposition. While the findings of this study are suggestive rather than
conclusive, they provide an interesting picture and represent a fundamental first
step in the identification of cases that are likely to be disposed at each stage.

The Factors thatwere found to be related to the stage of disposal were outlined. The
disposition patterns for cases with different characteristics were described. These
patterns have given us some indication of the types of cases likely to settle before
the day of the hearing, the types of cases likely to scttle on the day of the hearing
and the types of cases that are likely to reach verdict.

This type of information is important management information for the courts,
which could be used for a variety of purposes, such as addressing the reasons for
delay, for effectively planning resources and case management procedures. The
courts could allocate their resources and apply case management procedures
according to whether cases were likely to settle or reach hearing.

The findings of this study also provide important management information that
will assist in evaluation of case management procedures designed to encourage
early settlement. Knowing the types of cases that are likely to settle provides an
important step towards examining whether such procedures are effective in
achieving early settlement, or whether cases would settle regardless of the mecha-
nisms and systems in place to assist resolution.

Ultimately, this type of information will assist policymakers and administrators
to better assess the court system, which will in turn lead to greater efficiency in
the system.,

33 King & Smith, op. cit.
34 Astor & Chinkin, op. cit., p. 95.
35 Genn, op. cit., p. 35.

86 Cole, op. cit., p. 7.

APPENDIX 1
Summary Of The Factors In The
CJRC Supreme Court Survey

Table A1. Summary of the factors in the CGJRC Supreme Courl survey

Characterlstlcs of the plaintiff:
Gender
{malg, female}
Age
(0-17 years, 18-35 years, 36-55 years, 56+ years)
Occupation at the time of tha accident
{managers/administrators, professionals, para-professionals,
tradespersons, clerks, salespsersons/personal service, plant &
machine operators/diivers, labourers & related, other}
Annual income at the time of the accident
($1-12,000, $12,001-$20,000, $20,001-$30,000, $30,001-$40,000,
$40,001-$50,000, $50,0014+)
Leval of education
(degree cr higher, trade or apprenticaship, certificate or diplomna,
secondary school, other) :
Place of residence
(inner Sydney, outer Sydney, NSW/interstate)
Size of the plaintilf’'s legal firm
(sole, small, medium, large, very large)
Number of cases represented by the plaintiff's legal firm
{1,2-5, 6-10, 11--15, 16+)

Characteristics of the defendant:

Type of defendant

{business/company , public agency, GIO, private individual, multiple defendants)
Size of the defendant's legal firm*

{small, medium, large, very large)
Number of cases reprasented by the defendant’s legal firm

(1, 2-5, 6-10, 11-15, 16+)

Characteristics of the claim:
Type of claim**
( industrial, motor vehicle, other personal injury, cther}
Nature of injury
_ (fractures/dislocations, sprains/strains, contusions/crushings, other)
Body part injurad
{head, neck/back, trunk, upper limbs, lower limbs, multiple injuries, other)
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Table A1. Summary of the factors in the CJRC Supreme Court survey (cont.)

APPENDIX 2

Characteristics of the case:

Case duraticn
(03 years, 4 years, 5 years, 6 years, 7+ years)

The amount of compensation received
{$0, $1-$100,000, $100,001-$200,000, $200,001+)

Data Coding Sheet

Registrar group
(A,B,C,DE)
Number of reports setved by the parties DATA COLLECTION INFORMATION
(0-5, 610, 11-15, 16+) - . D:I
Estimate of setllerment prospects 1 Coder initials Initials
{goed, average, poor) 2 Todays date {dd-mm-yy| D:I:D:D
Whether a jury tria! was requested
{yes, no) FILE INFORMATION
Estimated hearing length ,
(1 day, 2 days, 3 days, 4 days, 5+ days) 8 ReaisuarGrove Use code L]
Number of expert WilnBS)SBS proposed to be called 4 File/caurt numbsr sl |1 L] [ lero[ T]
(0-3, 4-7, 8+
Difference in parties’ estimates of general damages SOLICITOR DETAILS: from 1992 form
(< $25,000, $25,001-$50,000, $50,001-$75,000, $75,001+) — . D:D
Difterence in parties’ estimates of future economic loss 5 Plainuff solicitor Use code
(< $50,000, $50,001-$100,000, $100,001-$150,000, $150,001+) 6  Defendant sofi¢itor Use code D]]
Stage of disposal: ' dict) ACCIDENT DETAILS: from Statement of Claim
i f the hearing, verdi
(settlad before the dg‘y of the hearlng, settled on the day ° 9 7 Statamant of Claim {dd-mm-yy) m
* The size of the plaintill's legal firm was categorised as sole, small, medium, la}rge and very:?rgii a Date of accident (dd-mm-yy) D:EED]
H er, for the size of the defendant’s legal firm the sole and small categories were combine
asf:‘lr:'::e were too few defendant legal firms who were sole practitioners. The statistical test would 9 Claim type Use code Do‘:her:
not have been valid. 10 Nature of the injury Use cade I:D]
** Medical negligence cases were included in the other personal injury category. 11 Bodypart Use code D

PLAINTIFF DETAILS: from chronology, medical reports; Statemant of Ciaim

Family name

12 Name
namefinitials
13 Address No & Srreet
Suburb/Town
Posteoe LITT]
14 Gender 1=male 2 =female D
15 Date of birth (dd-mm-yy] ED]:[D
16 Education Use code ED
17 Oceupation Usa code D]:D

18 Income at time of accident

Weeldy amount

[ TLITT Tl ]

I = gHosE

DEFENDANT DETAILS

19 Type of defendant

Circle all relevant
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|-
| YURE A/Speclsl Sitings Certificate SPECIAL SITTINGS ISSUES AND LISTINGS CONFERENCE: 1992
ANNE! pac g3 Certlfic == .
A 29 Issues and listings conference {dg-mm-yy) ED:D]:I
: PLAINTIFF SOLICITO: : . '
;: 20 Counsel : Family name(s)

QUANTUM - HEADS OF DAMAGES [must be amounts provided during 1992}
Namefinitials ;

X 30  PLAINTIFF al Genearal d ges $| | | | I ' |
21 How many reports hava heen sarved Medical & expert ED : finclude [ntaret]
22 How many reports are pending D] bl Future economic loss *D:D:D]:I
. fFaciude intesst)
23 ILC requestad 1 myes 2 =no D .
3 DEFENDANT al General damages $D:|:!IE|:|
) fneiude intersst]
DEFENDANT SOLICITOR
) . b} Future gconomic loss | & D:IIED:'
. 24  Counsal ' Family name{s) . tinclude interssti
: Namg/initials -

25 Haow many reports have been served Medical & expert WORKERS COMFENSATION CLAIMS

26  How many reporis are pending D:I _ 31 ¢} Totel amount paid out aiready by insurer 5 DIDID

27 LG requasted 1 =ves 2=no

TERMS OF SETTLEMENT/AWARD

COURT APPEARANCES: from dates on the cover af the fle

. | . 32 Finel award amaunt - a) General damages $ED:|:|:|]:|
a 28  Record dates of all court appearances (ddmm-yyt 1 | El:l:l:[]] . fialscia - . AL

Intacant!
|.| {dd-mm-yyl 2 ED]]:D b} Future economic loss $|:ED:D]:I

. | finelirde Interese)
[ dd-mmeyyl 3 E[]:D:D

¢ Costs sLLTITTT]
r idd-mm-yyl & ED:I:D:! .

cotls

ammw s | CLLLT 1] ©d) Total award L LI T T Jrmee[ ]

2 wnot incf
warmpy o [ [TTTTT] .

ED]:D] Warkers campensation payments 1 = inclusive D

{dd-mm-yy} ) {smaunt indicated in 31e) 2 = not Inclusive
{dd-mm-yyl B D:':D:D : '
" \ EEI:I:D] . Contributary negligence deduction % I:D%
{dd-mm-yy a4 : .

sy o | (LT TTT]

JURY/NON-JURY TRIALS
wammyy | CTTTTT] _ _
i 33 Prior to 1982 was this to be a jury trial? 1= vos 2=no D
wdmmyy a | (LT 111
{dd-mm-yy) 13} | | | | | |
. 34 Requested by: 1= plaintiff solicitor D
idd-mm-yy} 149 [:D:D:I_—_l 2 = defendant scligltor
(dd-mm-yy)  15) - 35 During the Spacial Sirtings 1= yes 2=no I:l
jdd-mm-yy) 1) I:I:lj:l:lj was the jury 1o be dispensed with? ’ '

ey m | LTI ]
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1 SUIT INFORMATION: from Callover or Issues and Listing Confarence sheats

37 . Estimated length Days D] APPENDI: { 3
i . madlan! other total -
| 15 N of exoort inegee P 0 O O Summary Of The Chi-Square Tests Of Each
 bateetam 0O O Factor With The Stage Of Disposal
lay
39 Number of lay witnesses Plaincitf D
' Cefendant D
2 _ B Chi-square tests were used for statistical analysis. This is a test of the independence
K 40  Settlement prospscts 1= good of two categorical variables in the population, based on the frequencies of the
2 = average variables obtained in the selected sample. A statistically significant result indicates
3 = poor that there isarelationship between the variables. A non-significant result indicates
that there is no relationship. A summary of the results of the statistical tests is
DISPOSAL: SETTLEMENT OR HEARING - presented below.
i Uze code D]
41 Stage of dispasal Table A2. Summary of the chi-square tests of each factor with the stage
42 Date settle;i {dd-mm-yy} ED:[:EI] of disposal
43  Date hearing commenced {dd-mm-yy) ED]:[D Characteristics of the plaintiff:
Gender ¥2,=17.26, p = 0,000, n = 939
ED Age z2s=1 3.35,p=0038,n=775
44 Number of days court attended Days Cccupation at the time of the accident X215=24.77, p=0.074, n =913
Annual income at the time of the accident %210=17.54, p=0.063, n=710
46 Actual length of hearing s} Hours ED Level of education achieved x23=1 4.83, p = 0,063, n = 469
Place of residence %24=1.08, p = 0.806, n =929
| b) Minutes 1] Size of the plaintiff's legal fim 125=13.93, p = 0.084, n = 933
N Number of cases represented by the plaintiff's legal firm  x2;=14.42, p = 0.071, n = 950
"_i"' Characterlstics ot the defendant:
D:D Type of defendant x%g = 23,68, p = 0.003, n = 945
I 48 Judicial Officer Use code Size of the defendant’s legal fim ¥25=20.74, p= 0.002, n = 775
b : Number of cases represented by the defendant's legal firm %2, = 3,11, p = 0.928, n = 851
! 47 Counsel at hearing (from Associates transcripts)
. Characteristics of the ¢kaim:
PLAINTIFF Family namels) Type of claim %2 = 10.82, p = 0.094, n = 949
Nama/initials Nature of injury ¥2e = 9.59, p = 0.143, n = 933
Body part injured %242 = 20.28, p = 0.062, n =927
DEFENDANT Family name(s}
ol Characteriatics of the case:
Namefinitials Case duration X2 = 33.90, p = 0.000, n = 937
. The amount of compensation received %25 = 66.58, p = 0.000, n = 444
Registrar group %25 = 44.65, p = 0.000, n = 951
: Number of reports saerved by the parties %% = 22.62, p = 0.001, n = 698
. THANK YOU FOR CODING THIS FILE Estimate of settlement prospects X2, = 31.16, p = 0.000, n = 402
o Whether a jury trial was requested %2 =4.20,p=0.122, n = 916
Estimated hearing length x%g = 13.80, p = 0.087, n = 531
. Number of expert witnesses proposed to be called x24=7.89, p=0.092, n = 433
i Difference in parties’ estimates of general damages x2g = 2.79, p = 0.835, n = 253
%@ Ditference in parties’ estimates of future economic loss x2g = 6.69, p = 0,350, n = 234




APPENDIX 4
Further Tables

Table A3. Gender of the plaintiff versus stage of disposal

Stage of disposal Male Female

n Yo n %
Settled before the day of the hearing 427 61 184 76
Settled on the day of, or during, the hearing 207 a0 45 19
Verdict 63 <] 13 5
All cases 897 100 242 100

Source: GJRC Supreme Court file survey. Based on 939 matters where information was provided
on the stage of disposal and the gender of the plaintiff.

Table A4. Age of the plaintiff versus stage of disposal

Stage of disposal 0to17 16to35 361055 56+

n % n % n % n %
Settled before the day of the hearing 24 80 184 57 228 60 27 63
Settled on the day of, or during, the hearing 1 3 111 34 147 34 18 30
Verdict 5 17 30 9 a2 9 3 7
All cases 30 100 325 100 377 100 43 1C0

Source: CJRG Supreme Court file survey. Based on 775 matters where information was provided
on the stage of disposal and the age of the plaintiff.
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Table A5. Type of defendant versus stage of disposal

Business/ Public Private  Multiple

Stage of disposal company  agency GIO  individual defendants
n % n % n % n % n %

SeHled before the day of the hearing 352 67 127 88 55 62 21 66 60 53
Settled on the day of, or during, the hearing 141 27 44 23 26 28 412 3 34
Verdict 30 68 17 @ g 9 7 2 15 13
All cases 523100 188100 89100 32100 113100

Source: GIRC Supreme Court file survey. Based on 945 matters where information was provided

on the stage of disposal and the type of defendant.

Table A6. Size of the defendant’s legal firm versus stage of disposal

Stage of disposal ' Small  Medium  Large Very large

n % n %% n % n %
Settled before the day of the hearing 84 70 116 74 99 64 203 59
Settled on the day of, or during, the hearing 31 26 31 20 49 31 89 29
Verdicl 5 4 8 6 8 5 42 12
All cases 120 100 155 100 156 100 344 100

Source: GJRC Supreme Court file survey. Based on 775 matters where information was provided

on the stage of disposal and the size of the defendant’s legal firm.

Table A7. Case duration versus stage of disposal

Stage of dispoaal 0-3years dyears Syears OGyears T+years

n % n % n % n % n %
Settled before the day of the hearing 52 B8 210 73 220 60 71 55 B4 61
Settled on the day of, or during, the hearing 5 9 65 22 111 30 46 36 27 0
Verdict 2 3 15 5 32 10 12 9 A 9
All cases 50 100 290100 370100 129100 89 100

Source: GJRC Supreme Court file survey. Based on 937 matters where information was provided

on the stage of disposal and the duration of the matter,
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Table A8. The amount of compensation recelved versus stage of disposal

e —

$t- $100,001-
Stage of disposal $0 $100,000 $200,000 $200,001+
n % n % n % n %

Sattled before the day of the hearing 10 37 151 65 46 48 29 323
Settled on the day of, orduring,the hearing 7 26 68 28 39 41 27 30
Verdict 10 37 15 7 M1 1 33 37
All cases 27 100 232 100 86 100 89 100

Source; CJRC Supreme Court file survey. Based on 444 matters where information was provided
on the stage of disposal and the size of the award.

Table A9. Registrar group versus stage of disposal

Stage of disposal A B c D E

n % n % n % n % n %
Settled before the day of the hearing 120 64 117 58 114 63 157 81 111 59
Seftledonthe day of, orduring, thehearing 42 23 70 35 52 28 25 13 66 35
Verdict 2513 13 7 18 9 12 6 11 8
All cases 187100 200100 182 100 194100 188 100

Source: CJRC Supreme Court file survey. Based on 951 matters where information was provided
on the stage of disposal and the registrar group.

Table A10. Number of reports served versus stage of disposal

Stage of disposal 0to5 6to 10 11to 15 16+

n % n % n % n %
Settled before the day of hearing 27 73 98 74 86 63 208
Settled on the day of, or during, the hearing 9 24 27 20 40 29 147 37
Verdict i 3 8 6 11 8 38 10
All cases 37 100 133 100 137 100 391 100

Source: GJRC Supreme Court file survey, Based on 698 matters where information was provided
on the stage of disposal and the number of reports served.
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Table A11. Settliement prospects versus stage of disposal

Stage of disposal Good Average Poor
' n % n % n %
Seliled before the day of hearing 37 68 73 40 49 30
Setiled on the day of, or during, the hearlng 16 30 83 50 82 50
Verdict 1 2 19 10 32 20
100 185 100 163 100

All cases 54

Source; GJRC Supreme Court file éurvey. Based on 402 matters where information was provided

on the stage of disposal and settlement prospects.
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