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Charter of the Civil Justice
- Research Centre

The principal purpose of the Civil Justice Research Centre is to help make the
processes for resolving civil disputes in New South Wales more efficient, more cost
effective, and more accessible to the public.

The Centre examines the policies that shape the civil justice system, the behaviour
of the people who participate in it, the operation of its institutions, and its effects
on the community’s social and economic systems,

The Centre adopts an interdisciplinary approach to the study of public policy
issues; widely disseminates the results of its work to Government officials, legisla-
tors and judges; the unions; the business, consumer affairs, legal and research
communities; and to the general public. '
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Foreword

This research was conducted to examine the implementation of a program of
Differential Case Management (DCM) in the Common Law Division of the
Supreme Court of New South Wales. Public and professional concern about the
level of delay within the Division prompted the Court to convene a committee to
implement strategies to reduce delay. DCM is the third strategy implemented by
the committee, and with it has come a considerably different approach to the
conduct of litigation.

Any new program inspires people to ask: What are the program goals? and Did it
achieve them? In between the answers to these questions lie a large number of
other questions which are not usually asked: Has the program been implemented
as intended? What changes have been made to the program? What changes need
to be made to the program? What is program success contingentupon? the listgoes
on. Without an understanding of the process which occurred between the imple-
mentation of a program and evaluating its impact, it is not possible to understand
impact results. In short, itwill not be possible to determine why program goals were
or were not achieved.

This report provides an implementation evaluation of the DCM program after its
firstyear of operation. It helps to answer the questions which fall between What are
the program goals? and Did it achieve them? It looks at the development of the
DCM program, describes the program design and provides an examination of the
program in operation. In addition to providing information about program
implementation, this report considers one further aspect which is often over-
looked: What are the implications of the program for the process and outcome of
litigation?

This study is the firststep in conducting a true evaluation of the DCM program, and
will playan important role in the Court’s administration of the program. However,
the study will also be of great value to administrators in other Jurisdictions in
planning delay reduction strategies.

Gillian McAllister
Executive Director
Civil Justice Research Centre
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Executive Summary

Background and Research Objectives

This research examines the development and implementation of a program of
Differential Case Management (DCM) which became operationalin the Common
Law Division of the Supreme Court of New South Wales on 31 January 1994. The
research had three main objectives:

To document the background of the DCM program.

Of particular interest were program origins, history and development,
including the goals and objectives of the program designers. Such infor-
mation was considered fundamental to understanding the context of the
DCM program.

To describe the characteristics of the program design and the program in
operation.

This information makes it possible to determine whether the program has
been implemented asintended, what problems have been encountered, and
what mid-course changes and modifications have been made.

To ascertain and report the views of key informants who have some knowl-
edge or experience of the introduction of DCM.

Information was sought on the views of key informants about DCM. In
particular, how the program hasimpacted upon their work, their perception
of how well the program has been implemented, what changes they have
observed and any suggestions they had with regard to program modification.

Methodology

Four data sources provided the information for this report:

records from institutions;
Supreme Court case files;

observation of court processes; and

key informant interviews.
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The CJRCreviewed documentation held about the DCM program by the Supreme
Court, the Law Society of New South Wales, the New South Wales Bar Association
and the then Department of Courts Administration (DOCA). This information
enabled the CJRC to document program origins and design.

Areview 0f 1280 Supreme Court case files (all those included in the DCM program
during its first year of operation) enabled the collection of information about case
characteristics and case processing. The observation of procedures specific to the
DCM program enabled the GJRG to ascertain how the Courtwas administering the
program, howwell it was understood by legal practitioners, and the extent to which
they were cooperating with it. The information from all of these sources was used
in the development of an interview schedule. The series of interviews included
judicial officers, court administrators, court clerks, individual solicitors and barris-
ters, and representatives from DOCA and from the Insurance Council of Ausiralia.

Main Research Findings

In an atmosphere of government and public concern about increasing court delay,
the Supreme Court convened the Common Law Delay Reduction Committee in
September 1988. Since its inception, the committee has implemented progres-
sively more intensive programs of case managementaimed atreducing delay. DCM
represents the third delay reduction program implemented by the Commitcee.

Program Development, Modification and Debate

The ultimate responsibility for the features and design of the DCM program lies
with the Supreme Court. The Court sought input on the DCM program from the
legal profession once a draft of the Practice Note which introduced the program
(Practice Note 81) was completed. In response to concerns raised by the profes-
sion, the Court incorporated a number of changes into the DCM Practice Note.
However, after the distribution of two drafts, lengthy discussion and a number of
program modifications, neither the Court nor the profession was completely

_ satisfied with the final version of the Practice Note.

As this implies, there was considerable debate surrounding the introduction of the
program intoc the Common Law Division. Spokespersons for the legal profession
expressed opposition to the introduction of the program on the grounds that such
intensive court management of cases was inappropriate and unnecessary given
changes which had already occurred in the Division. They also argued that DCM
would place additional burdens on solicitors and would increase litigants' costs.

Key informant interviews were conducted at the end of the first year of program
operation. These provided an opportunity to see whether the concerns originally
expressed by the Law Society and the Bar Association, and their opposition to the

program, was reflected by the currentviews of individual practitioners. Most of the
practitioners were broadly supportive of DCM, several saying that they had
changed their views on it over time. Several stated that they had in fact been
opposed to the introduction of the program, but that their views had “mellowed
over time”. This change was the result of a combination of the program not having
produced many of the problems which had been anticipated, and to their
experiencing, first hand, benefits which DCM offers for clients who have cases
which require fast court attention.

The Goals and Key Features of the DCM Program

The three main goals of the DCM program were identified as being to:
+ achieve earlier settlement of cases;
* increase efficient usage of court resources; and
* reduce the time from case commencement to disposition.

Four key features were incorporated into the DCM program to enable the program
goals to be met. These were:

~® early court intervention;
¢ differential treatment of cases;
* use of time goals and timetables; and
* control of adjournments.

The program was designed so that court intervention would occur at an early
stage in all cases. To achieve this, the program requires that the parties provide
detailed information about the case in the form of DCM Documenis at an early
stage in the proceedings. Cases are placed in the Not Ready List until the DCM
Documents are filed. ‘

The program was also designed to differentiate between cases according to their
“complexity and need for pre-trial activity”. To achieve this, the Courtintroduced
asystem of three case management tracks: the Individual Track, the Special Trackand
the Standard Track. Each track differs in terms of their time frames and the level of
case management provided.

A fixed time goal of 18 months was set for the overall disposition of cases. This
period commences with the filing of DCM documents. To enable this time goal
to be met, the Court has established time standards for critical events in the
litigation process.

The DCM program targets civil cases commenced in or transferred to the Common
Law Division between 31 January 1994 and 1 January 1996.




Was the Program Implemented as Intended?

An examination of the program’s operation during the first year allowed us
to determine the extent to which the program was implemented as intended.
The results indicated that the DCM program did reach the cases it targeted, but
that some features of the program design were implemented more fully than
others.

It was found that in the first year early court intervention was not implemented
entirely as intended. The Court had intervened relatively quickly once parties filed
the relevant documentation. However, parties generally had not filed the DCM
Documents at commencement of the case as intended, and one half of the cases
remained in the Not Ready List at the end of the first year. Therefore, the Court
had not yet commenced active intervention in most cases.

Differential treatment of cases was thought to have beenimplemented asintended.
The Court had succeeded in providing tailored and need specific directions
and timetables to cases in the Individual and Special Tracks. Uniform directions
were issued to cases in the Standard Track. As a result some cases received more
intensive management than others.

The time goals and timetables were also considered to have been implemented as
intended in the first year. In general, in those cases that had progressed out of the
Not Ready List, the Court succeeded in setting timetables that met the time
standards specified in the Practice Note and the 18 month time goal. However,
often the timetables set resulted in cases progressing through well within the 18
month goal. This was causing some parties to have difficulties in meeting their
timetables. ' '

The Court did not contrel adjournments as fuily as intended during the first year
of the program. Twentyseven percent of the Status Conferences held were
adjourned to a further Status Conference and 25% were adjourned for other
purposes. Forty-six percent of the Final Conferences held were adjourned.

The Future Success of the Program

Opinions were sought from key informants on the future of the DCM program.
There was general consensus that the program would continue, as it represented
a trend which was occurring on an international scale. It was suggested that in
January 1996 the program will undergo some modification based on the experi-
ence gained in the first two years of operation.

Five key elements required for the success of the DCM program came out of the
interviews:

* adequate judicial resources;

s continued judicial support of the program;
+ maintenance of program momentum;

* solicitor compliance; and

¢ application of sanctions.

Implications of the Findings

Simply implementing the program according to the Practice Note does not
guarantee program success. The first year of operation is, in a sense; a trial run, It -
is during this period that the effectiveness, or otherwise, of program design
becomes apparent. The findings have implications for the future success of the
DCM program in achieving its goals.

While the DCM program incorporated features acknowledged as being central to
a successful program of case management and delay reduction, the way in which
the Court has applied some features may hinder their effectiveness.

| Firstly, it was suggested that the inclusion of transfer cases, while intended by the

Court may, to some extent, defeat the purpose of DCM. The aim of the program
is early court intervention in order to determine the pre-trial requirements of a
case. [t must be asked whether the application of DCM to “old” cases will achieve
the goals of the program. Further, it needs to be acknowledged that such cases
may not necessarily be the best ones upon which to “test” the DCM program.

The second issue is whether DCM, with its current design, is achieving early court
intervention. The 12 month period which solicitors have to file DCM Documents,
the number of cases which are, at present, in the Not Ready List, and the
unsatisfactory quality of information in some DCM Documents seems to suggest
that it is not.

The third issue is that the number of adjournments which have occurred during
the first year runs counter to both the Gourt’s “strict policy on adjournments” and
to its goal of efficient use of judicial resources. This has implications for program
SUCCEss.

Finally, it needs to be asked whether DCM is managing cases differentially, based
on their “complexity and need for pre-trial activity”, With the inclusion of the
Standard Track the answer to this is: not entirely. Solicitors may opt for this track,
regardless of case “complexity and need for pre-trial activity” if they wish, Without
court supervision of track allocation for all cases, it can never be sure that the aims
of the program are being achieved.
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People continue to have mixed opinions about the implications of DCM for the
costs oflitigation, both monetary and other. This research provides no firm answers
on this point. It is not yet possible to determine whether DCM will, as some have
suggested, affect access to justice in the Supreme Court due t6 an increase in the
costoflitigating within it. Anotherissue which needs to be considered following the
implementation ofa delayreduction program iswhether faster justice is necessarily
better justice. Some of those interviewed expressed concern that DCM may be
promoting early settlement at the expense of fair settlement, and early case
preparation at the expense of good case preparation.

Research Conclusions and the Need for Future Research

The implementation evaluation has provided information about program devel-
opmentand DCM's firstyear of operation. The study found there was considerable
opposition to the program during its development, which continued through to its
implementation in January 1994. However, during the interviews held with key
informants one year into the operation of the program, it was found there was not
as much dissension between the attitudes of the informants within the Court and
those of the legal profession as may have been expected given the debate which
surrounded the introduction of the program. Generally, the opinions of the
profession appeared to have undergone some change during the first year of

. program operation. This appeared to be the result of the program not producing

as many problems as had been anticipated, and of practitioners experiencing, first
hand, benefits of DCM.

The report points to certain design featureswhich may require some modification.
It documentsvarious features keyinformants saw as being fundamental to program
success, and some possible implications for the legal profession and the justice
system. The report concludes that the DCM program was designed with attention
to features which have been found elsewhere to be fundamental to successful case
management and delay reduction. However, the program has not, in all aspects,
been implemented entirely as intended by the Court. This fact has important
implications for the future success of the program in achieving it goals.

This analysis of the implementation of DCM has identified key questions that can
only be answered with a rigorous impact evaluation. While this research describes

“the development of DCM and discusses whether it has been implemented as

intended, it raises several important questions about the potential impact of the
program on the process of litigation, litigation outcomes and the issue of quality
of justice. Building on the results of this analysis of the first year's implementation
problems, research should be conducted to assess whether the program is success-
ful in achieving its goals of reducing the overall time to disposition, achieving
earlier settlements and increasing the efficient use of judicial resources. An
assessment also néeds to be made of whether the anticipated benefits and problems
do in fact occur, and what effect DCM will have on perceptions of justice.
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 Introduction

1.1 Background

In 1988 the Supreme Court of New South Wales began to address the issues of
case management and delay. Before this time, the Court had been described as
having no effective statistical information on the state of the lists, or the age of the
caseload. It was also considered not to have recognised any need to set time
standards, nor was there anyone responsible for monitoring the lists or the
avoidance of delays.1

In the face of widespread public and professional concern expressed over delay
within the Common Law Division,? the Court established the Common Law Delay
Reduction Committee in 1988. At the time the Committee was convened, the
number of pending cases in the Division was 10,900 and the average time to reach
disposition was forecast at 10-12 years.3 The Committee embarked on a series of
initiatives designed to reduce the backlog in the lists and to combat court delay. As
a part of these initiatives, on 31 January 1994, a program of Differential Case
Management (DCM) became operational in the Common Law Division.

DCM is a system of case differentiation and individualised case management. In
this type of management system, case differentiation is based on the resource and
managementneedsof the individual case rather than on the type of case alone. The
essence of DCM is that greater efficiency can be achieved through the reorganisa-
tion of the case-flow system to recognise explicitly that the speed and method of
case disposition should depend on the actual resource and management require-
ments of a case, rather than on the order in which cases have been filed.4 Thus,
DCM challenges the traditional “firstin first served” approach to case processing.
Italso challenges the traditional wisdom of employing a single set of uniform rules
and procedures based on case age.

Case management is not a new concept. As early as 1941 proponents of judicial
involvement in case management wrote:

Necessanily, preirial procedure envisages the invocation of initiative on the part
of the judge. It transforms him from his traditional role of moderator passing on
questions presented by counsel, to that of an active director of litigation. {1t
makes it] possible to dispose of the conlest properly with the least possibie waste
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of time and expense. By exercising his authority to the fullest extent in this
direction the pretrial fudge not only advances the cause of the adminisiration of
Justice, but also enhances the respect for the couris on the part of the public.5

The past two decades have seen significant effort being invested in devising
enhancements to case management to achieve goals of justice and efficiency.5 A
common theme has emerged as the key to these goals: early and continuous
supervision of case flow. In 1976, the American Bar Association first wrote about a
general principle of case management and delay reduction:

From the commencement of litigation to ils resolution, whether by trial or
settlement, any elapse of time other than reasonably required for pleadings,
discovery and couri events, is unacceptable and should be eliminated. To enable
Just and efficient resolution of cases, the court, not the lawyers or litiganis,
should control the pace of litigation. A strong judicial commitment is essential
to reducing delay and, once achieved, matnigining a current docket.?

1.2 Experience with Delay Reduction Approaches

Research which has been conducted in the United States by the National Centre
for State Courts (NCSC) has provided empirical evidence demonstrating that
different approaches taken by courts to case management do affect the pace of
litigation.8 Through a comparison of 18 state courts in the United States, it was
possible to determine the factors associated with fast (or slow) case processing. In
short, the NCSC found that the courts which took the longest time from com-
mencement to disposition “exercised virtually no control over the pace of litigation
and have little or no knowledge about the relative complexity of different cases
prior to the point of trial readiness”.?

The characteristic which dominated the courts in which cases experienced
the longest duration was the use of a certificate of readiness procedure (or the
like) to bring the case to the attention of the court. They all used a “first in first
served” approach to litigation. This “laissezfaire” approach to litigation was

characteristic of the Supreme Court of New South Wales prior to the introduction
of DCM. '

From its research, the NCSC found the following factors, among others, to be
related to the pace of litigation:

* the stage of court intervention;

¢ astrict adjournment policy;

¢ the assurance of firm hearing dates;

* the establishment of information systems; and

* the attitude and expectations of legal representatives.

Fntroduction 3

From a body of research on delay reduction, there is now considered to be broad
agreement that goals of timeliness and fairness are most likely achieved when the
court actively supervises the progress of each case from an early stage to disposition.
This has resulted in reconsideration of traditional case management philosophy
and practice.10

The focus of attention on the need for courts to implement strategies to combat
delay, and its concomitant costs, is world-wide, What the Suprc_zme Court of New
South Wales intended to achieve, and the way it set about achieving it, is by no
means unique, Variations of civil differential case management programs are now
in place in a number of jurisdictions in the United States, Britain, and in the
following Australian Courts: the Federal Court of Australia, the Family Court of
Australia, the Supreme Courts of South and Western Australia, the New South
Wales Land and Environment Court as well as in the Commercial and Building
Lists of the New South Wales Supreme Court.

1.3 Description of the Research

The DCM program which has been implemented in the Common Law Division
of the Supreme Court is overseen by a monitoring committee which comprises
representatives from the Supreme Court, the New South Wales Bar Association,
the Law Society of New South Wales, the Department of Courts Administration!l,
the Insurance Council and the Civil Justice Research Centre (CJRC). The program
is operating under a “sunset clause” which comesinto effect on 1 January 1996. The
Court considered that a two year period of operation was adequate for the purpose
of conducting a review of the impact of the program.

In order to determine whether the program of DCM was achieving its goals of
justice and efficiency, the Supreme Court approached the CJRC to conduct an
evaluation of the program. '

An evaluation of a program with regard to its intended goals has, however, two
requirements. First, it is necessary to determine whether the program has been
implemented as it was intended; second, sufficient time must have elapsed for
enough cases to be resolved using the system to make a review appropriate.

The GJRC therefore proposed that the review of the DCM program should involve
two stages. The firstwould be to conduct an implementation evaluation of the DCM
program, and the second, to conduct an impact evaluation. An implemeniation
evaluation is “concerned with the extent to which a particular policy or program is
implemented according to its stated guidelines”, while an impact evaluation “is
concerned with examining the extent to which a policy causes a change in the
intended direction”.12 To undertake both stages of research is important in
policy research.13
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1.3.1 Why Conduct an Implementation Evaluation?

The reasens for conducting an implementation evaluation are threefold. The first
is to provide an account of the program in operation. It is only through a
description of how the program was intended to operate and how it is operating
that program designers can determine whether the program has run according to
plan. Itis also an important method through which to identify changes which have
occurred in the operation of the program, and changes which still need to be
addressed.

The second reason is for the purpose of institutional accountability. There has
been increased institutional interest in developing better methods of establishing
program accountability, and integrating research is an approach which can
achieve this. As stated in a paper by a Judge and the Chief Executive Officer of the
Supreme Court of New South Wales, and presented atan Annual AIJA Conference
on Delay Reduction:

The adoption of a more pro-active role, and the introduction, or atéempted
tniroduciion, of new measures, inevitably attracts accountability of the Court for
its performance since 1t tncreases the expectations of the community and of
executive government.14

The third reason is that an implementation evaluation serves as a necessary
precursor to an impact evaluation, This has been highlighted by Kerr et al.,15 who
stated that the failure to measure the degree of program implementation can
distort evaluation results, While an impact evaluation may indicate whether a
program has been successful, it will not indicate why. This is because a program
may appear effective, or ineffective, when in fact the intended program never
happened. Further, it is only by measuring the extent to which a program is
implemented that evaluators can determine whether the program was fairly tested.
Thus, measures of the degree of program implementation help in the interpreta-
tion of impact results.16

This report provides the results of stage one, the implementation evaluation of
the DCM program. It documents the program’s history, crigins and development;
the debate surrounding the introduction of the program; a description of the
program in operation; the effect it has had on the Court and the users of the
Court and how those who have been affected by DCM have responded to its
introduction. Thus, this report examines how the DCM program was put into
practice, rather than the extent to which the goals of the program have been
achieved.

Introduction 5

1.4 Research Objectives
In conducting this research the CJRC had three main obj ectives.
¢ To document the background of the DCM program.

Of particular interest were program origins and history, including the
objectives of the program designers. Such information was considered
fundamental to understanding the context of the DCM program.

s Todescribe the characteristics of the program goals, program design and the
program in operation.

This information will make it possible to determine whether the program has
been implemented asintended, what problems have been encountered, and
what mid-course changes and modifications have been made.

¢ To ascertain and report the views of key informants who have some knowl-
edge or experience of the introduction of DCM.

Information was sought on the views of key informants about DCM, includ-
ing how the program has impacted upon their work, their perception of how
well the program has been implemented, what changes they have observed
and any suggestions they had with regard to program modification.

1.5 Research Methods and Data Sources

The CJRCreviewed the firstyear of program operation. This period was considered
to have been long enough for the program to become fully operational and for
participants to have gained enough experience with its operation to be able to
make informed comments and suggestions about its design, operation and its
effect on their work to date. It was not however considered too far into the program
so that it missed the important “start-up” phase. In conducting the evaluation one
year into the program, the GJRC was able to obtain information about initial
developments and changes which, if an evaluation had been left longer, may not
have been available. The information presented in this report was compiled from
four sources: records from institutions, case files held by the Court, observations
of court procedures, and interviews with key informants.

Records from Institutions

Data collection began in early October 1994 with the review of documentation
held about the DCM program by the Supreme Court, the New South Wales Law
Society, the Bar Association of New South Wales and the Department of Courts
Administration. This phase of the data collection was completed by the end of
November 1994,
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The information from the documentation held by these institutions enabled the
CJRC to trace the development of the program from its initial stages of design
through to itsimplementation. Included in the documents was information about
program design, the debate surrounding the design, and modifications which were
subsequently made. The records which provided such information included staff
reports, correspondence, internal memoranda, recordsand reports of committees
and drafts of the program, its reviews and modifications. The documents of the
Court covered the period of delay reduction efforts dating back to 1988.

The CJRC sought to obtain documents from all key stakeholders, including both
the proponents and opponents of DCM. However, the C]RC was limited by what
documentation was made available for review.

Collection of Information from Court Records

The CJRC requested from the Supreme Court a list of all cases commenced in, or
transferred to, the Common Law Division between 31 January and 31 December
1994. Using a standard data coding sheet!? information was collected on 1280
cases, all those provided on the list.

Both the COURTNET!8 computer systern and the Supreme Court case files were
used to abstract information about the origin of cases in DCM, the management
tracks cases were allocated to, the number of court appearances per case, and the
stage at which the cases were at the time of coding. Case characteristics recorded
included the date of commencementand the nature of the claim. Case processing
information recorded included the dates of filings, how the DCM process was
commenced and the date of court appearances.

A pilot collection was conducted for a period of two weeks during December 1994.
Following this, the data coding sheet was revised, and the main data collection
period was conducted during December 1994 and January 1995.

Observation of Court Procedures

Researchers observed court procedures specific to the DCM program. A total of 92
observations were made from October to December 1994. Sixty of these proce-
dures were Status Conferences, 27 were Final Conferences and five were Default
Conferences.1? The observations were made when the program had been in
operation for at least 9 months. This period was considered long enough to allow
the program to have stabilised.

The observations of court processes enabled the CJRC to see first hand how the
Courtwas administering the program, how well the legal practitioners understood
the program and the extent to which they were cooperating with the Gourt.
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Interviews

The fourth source of information was from interviews with DCM stakeholders.
Included were judicial officers, court administrators and court clerks, individual
solicitors and barristers, and representatives from the Department of Courts
Administration and from the Insurance Council of Australia. Information from all
of the sources mentioned above was used in the development of an interview
schedule.20 The interviews were semi-structured and the schedule of questions was
distributed to the participants in advance of the interview. Each interview took
between 30 and 60 minutes. The questions on the schedule were intended as a
guide only. Additional information provided by informants was also recorded.

In total, letters were sent to 27 people requesting their participation, and a further
three were initially contacted by telephone. Twenty-two interviews were con-
ducted. The remaining eight people were not interviewed due to the following
reasons. One of the court clerks nominated was notavailable during the time frame
allocated to the conduct of the interviews. Three solicitors, two self insurers, a
judicial officer and a representative from the Public Interest Advocacy Centre
(PIAC) indicated that they had not had any first hand experience with the DCM
program to date and on this basis, did not believe they could comment on the
program.

Informants were selected with the need for a thorough representation of
stakeholders in mind. Included from the Supreme Court were six judicial officers,
the Chief Executive Officer {CEO), the Registry Manager and two registry clerks.
These informants were nominated for inclusion by the CEO on the basis of their
knowledge of and experience with DCM. An officer from the Department of Courts
Administration’s Legal and Legislative Services Branch was nominated by the
Director General. Seven solicitors were selected from a list provided by the Court
which contained names of frequent Common Law Division litigators. Four of these
were classified as “plaintiff solicitors” and three as “defendant solicitors”. Three
barristers were selected from a list of nominations provided by a representative of
the Bar who sits on the DCM Monitoring Committee. Two of these classified
themselves as being predominantly counsel for the defendant, and one as counsel
for the plaintiff. A representative of the Insurance Council of Australia was selected
from alist provided to the CJRC by the representative of this organisation who also
sits on the DCM Monitoring Committee.

It is important to note that the CJRC did not select key informants at random.
While we attempted to obtain the views of a broad cross-section of people, the view-
points expressed may not necessarily represent all possible view-points about the
DCM program.
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1.6 Organisation of this Report

Section 2 providesa description of program foundation, development and debate.
It begins with a summary of the motivation for the program, and the Supreme
Court’s delay reduction strategies since 1988, Following this is a description of
program development and modification, and the debate which surrounded the
introduction of DCM.

Section 3 documents the goals and the keyfeatures of the DCM program designed
for the Supreme Court Common Law Division. Includedisa description of how the
DCM program differs from the systems which preceded it.

Section 4 describes the first year of the program’s operation. The aim of the section
is to determine whether the program has in factbeen implemented asintended by
the Court. It addresses the following questions: Did the program reach the cases
that it targeted? Were the key features — early intervention, differential treatment
of cases, the time goals and timetables, and control of adjournments — imple-
mented as intended? And last, was the program administered as intended?

Section 5 provides an account of the views of key informants, one year later, on the
debate which surrounded the introduction of DCM. It also provides the percep-
tions of key informants with regard to the advantages and disadvantages of the
DCM program, and their opinions of what it will take for the program to achieve
its goals. The section also discusses the key informants’ perceived implications of
the DCM program for the legal profession and the justice system.

Section 6 discusses the implications of the research findings, and highlights some
remaining research questions. Finally, Section 7 provides a summary of the
research, and the CJRC's research conclusions.

1 The Hon. Mr Justice JRT Wood, 1991, “Case Management in the Common Law Division of the
Supreme Court of New South Wales”, Journal of Judicial Administration, 1, pp. 71-87.

2 Soden, W, 1988, "An Evaluation of the Extent of Backlog and Delay within the Common Law
Divizsion of the Supreme Court of New South Wales”, paper presented at the Supreme Court’s
Delay Reduction Project Seminar, 17 September, unpublished.
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COURTNET is the computer system set up in 1989 by the Department of the Attorney General.
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Program Foundation, Development
and Debate

This section provides an account of program foundation, development and
debate. It begins with a summary of the motivation for the program, and the
Supreme Court’s delay reduction strategies since 1988. Following this is a descrip-
tion of program developmentand maodification, and the debate which surrounded
the introduction of DCM.

The information for this section was drawn from the records of the Supreme Court,
the Law Society, the Bar Association and the Department of Courts Administration.
Itissupplemented by information provided during interviews with key informants.

2.1 Program Foundation: The History of Delay Reductxon
Strategies in the Common Law Division

2.1.1 Program Motivation

In recent years, the courts have come under mounting public scrutiny and adverse
comment. The main focus of criticism has been the delay involved in bringing
matters to trial, the cost of litigation, the length of some trial processes and the
general cost to the community of the administration of the law.21 In response to
such concerns, the courts commenced programs aimed at reducing the time and
cost involved in litigation. As a Supreme Court judge has stated:

A combination of the mounting public disquiet concerning the efficiency of
the Litigation process and o waning confidence in i, coupled with steadily
increasing budgetary pressures upon the couris themselves, have combined to
both catalyse and accelerate what is now a national moevement towards the
positive case flow management approaches presently being developed within
most corrds. 22

During the same period, the New South Wales Government was taking stock of the
situation within the courts, and was trying to find ways to reduce delay and make
the system run more efficiently. In May 1989, Coopers and Lybrand completed a
review of the New South Wales court system. This review was conducted in
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accordance with the instructions of the then Premier, Treasurer and Minister for
Ethnic Affairs, The Hon. NF Greiner MP and Attorney General, The Hon. JRA
Dowd, MP. The review was conducted “in the light of increasing public concern
about delays and inefficiencies in the court system in New South Wales”.23

The goal of the Government was to prompt the courts of New South Wales to
impose rules and procedures on themselves and on legal practitioners to amelio-
rate the twin problems of costand delay. The report prepared for the Government
recognised the attempts of the Supreme Court to date to combat court delay, and
stated that there was a need for all courts to take aleading role in better regulating
the manner in which matters are prepared and come before the courts. One of the
recommendations made from the review was that:

... the developments in case flow managemeni by the Supreme Court Common
Law Division... be continued and extended, lo encompass all the seven
principles of caseflow management outlined in this repari... In this respect, we
consider that it is essential for the courts to develop appropriate time siandards
for the disposition of cases.24

The seven principles of case flow management outlined in the report were:
* judicial commitment and leadership;
¢ court consultation with the Bar;
* court supervision of case progress;
* standards and goals;
* a monitoring and information system;
« scheduling for credible trial dates; and
* court control of adjournments.

The Supreme Court, through DCM, adopted the seven principles of case flow
management, and introduced a system of case differentiation based on case
complexity and need for pre-trial activity.

2.1.2 Development of Delay Reduction Strategies

The recognition by the Supreme Court of the need to reduce the amount of time
taken for cases to be resolved in the Common Law Division dates back to September
1988, when, in the face of increasing delay, the Court established the Common Law
Delay Reduction Committee. The Committee was chaired by Justice Wood, and
representatives from the Supreme Court, the Law Society, the Bar Association, the
Department of the Attorney General and the Government Insurance Office (GIO)
served as members.
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The task of the Committee was to develop ways the, then out of control, backlog of
cases in the Commeon Law Division could be reduced. Since its inception, three
progressively more intensive programs of case management, designed to expedite
civil case disposition, have been instituted.

Practice Note 52: No Case Management

The first major change introduced by the Committee came with the introduction
of Practice Note 59 (issued on 28 February 1990). This Practice Note aimed to
establish a system whereby the Court would exercise some influence over the rate
and state of preparation of cases through the introduction of Callovers and Issues
and Listing Conferences.25 The purpose of these strategies was to ensure that cases
listed for hearing would be prepared for hearing and that all possibility of
settlement would have been explored prior to the allocation of a hearing date by
the Court. However, despite the “concentrated efforts” of the Court to require
sufficient preparation for the Callovers and conferences, it was found that an
“unacceptably high proportion of cases remained unprepared”.20

The Court decided that Practice Note 59 was not achieving its intent. In the words
of the CEO “there were problems with the system, particularly, problems concern-
ing the rate of case preparation by practitioners” 27 In particular, the Court was
concerned that there was “insufficient preparation of cases for Callovers and for
Issues and Listing Conferences”. The problem with Practice Note 59 was consid-
ered to be that the pace of litigation remained predominantly within the hands of
the practitioners. To overcome this, on 8 August 1991, the Gourt introduced a
system of case management by way of directions hearings under Practice Note 68.
This Practice Note was intended to shift the control of the rate of case preparation
from the legal practitioners to the Court.28

Practice Note 68: Active Case Management

Practice Note 68, referred to by the Court as Active Case Management (ACM),
introduced a system of case management by a registrar from the first Directions
Hearing until the conclusion of the Issues and Listing Conference. When a plaintiff
failed to comply with directions, the registrar could strike the case out of the list or
refer it to the List Judge. Case management conducted by the registrar was to
include:

* identification and referral of long cases to a separate list for case
management,

¢ referral of appropriate cases to arbitration;

* provision of directions to cases at a Directions Hearing on issues such as the
exchange of reports, furnishing of particulars and preparation of and
calculation of economic loss components;
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* referral of cases, where necessary, to the Duty Judge or Master for
determination;

¢ appointment of dates for further Directions Hearings as may be required;
and

* placing cases in a list if they failed to proceed promptly to a hearing. A case
put in this “Dormant Cases List” could be restored by filing an affidavit of
readiness to proceed.

A number of changes occurred in the Common Law Division during the time of
Practice Note 68. In 1992 and 1993 two “Special Sittings” programs were con-
ducted. The Special Sittings were intended to reduce the number of cases in the
backlog by culling the oldest cases from the General List. Also, on 1 July 1993, the
Jjurisdictional limit of the District Court was increased from $100,000 to $250,000.
This was also intended to decrease the caseload of the Common Law Division.

While the Court considered ACM to have been successful in reducing the backlog
of casesin the Division, and therebyreducing case delay, ithad “observed problems
in its operation and some intrinsic disadvantages”. 2% Again, the Court faced the
prablem that the pace oflitigation was predominantly in the hands of practitioners.
This realisation resulted in a decision to refine Practice Note 68, and DCM is
considered to be this refinement. Introduced by Practice Note 81, DCM became
applicable to all cases filed in the Common Law Division on and after 31 January
1994. As far as the Court is concerned, DCM “... is a refinement of case manage-
ment principles that have been operating in the Supreme Court for a number of
yearsand thus has been designed to overcome perceived shortcomings with earlier
attempts at case management”.30 A full description of the DCM program is
provided in Section 3. '

2.2 Program Development: The Evolution and
Modification of DCM

2.2.1 Program Evolution

The DCM program underwent a considerably long period of development. The
principles of DCM have their origin in' the Common Law Delay Reduction
Committee report submitted in September 1988. In the report Justice Wood
identified a need to differentiate cases according to management needs and to
treat them differently on that basis.3!

In February 1992, judicial and administrative officers from the Supreme Court
aitended a national conference convened by the National Centre for Court
Administration and sponsored by the Austratian Institute for Judicial Administra-
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tion (AIJA). Atthe conference, courtstaffwere directed to design a delay reduction
program. Their draft scheme laid the foundation of the DCM program as it
stands today.

Over the following six months, the draft DCM proposal was refined by key court
personnel who, in September 1992, presented it as an alternative at the Common
Law Division Delay Reduction Conference. The proposal was well received at the
conference, and a report was produced detailing recommendations for proce-
dures for DCM in all civil and criminal matters in the Common Law Division. The
recommendations set a time goal for the overall ime from case commencement
to disposition, together with time limited procedures designed to achieve the
ultimate time goal. The goal for civil cases was to take no longer than 18 months
from commencement to disposition. The DCM proposal outlined at the Septem-
ber conference in 1992 is similar in concept to that set out in Practice Note 81,
although the detail now differs considerably from that originally proposed.

The Court introduced the concept of DCM and its intended mode of operation to
representatives of the legal profession at a meeting of the Common Law Delay
Reduction Committee on 14 October 1992. The intended date of program
commencementwas 1 July 1993, coinciding with the increased jurisdictional limit
of the District Court. In March 1993 a conference3? provided the Court with a
forum in which to introduce DCM to the legal profession more generally.

The first formalised draft version of the operation of DCM was completed in April
1993. In June 1993, the Supreme Court issued the draft (Practice Note A93) to the
Bar Association and the Law Society. Each organisation considered the draft which
was then discussed in detail at a meeting of the Common Law Delay Reduction
Committee held on 7 June 1993.

Following expressions of concern about program features by the representatives of
the Law Society and the Bar Association who sit on the Committee, the draft
Practice Note underwent two revisions before the final form was reached. These
occurred in July and October 1993, Table 2.1 provides a chronology of the main
events which took place during the development of the DCM program.

The ultimate responsibility for the design of the DCM program lies with the
Supreme Court. Input was sought from the Law Society and the Bar Association
only after a draft version of the Practice Note was completed. Therefore, the role
played by the profession during program development can be described as being
reactive rather than interactive.

The level of input the Court sought from the legal profession during program
development was a topic raised during the interviews. Key court informants
acknowledged that input from the legal profession during program development
was limited to providing comment on the program design. This was however
considered to be appropriate, as input from the profession prior to this stage
would, itwas argued, have been of limited value. This was because the program was

designed to meet the needs of the Court first and foremost.
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Table 2.1. Chronology of major events in the development of the DCM program

Date Event

September 1988 Report of the Common Law Delay Reduction Commiltee introduces
the concepi of differential management of casas

February 1992 Staff of the Court design a delay reduction program which forms the
foundation of the DCM program

September 1992 DCM proposal presented at the Supreme Court's Common Law
Division Delay Reduction Conference

Qctober 1992 The concept and intended operation of DCM inlroduced 10 the legal
profession through rapresentatives on the Common Law Delay
Reducticn Committee

March 1983 The concept and intended eperation of DCM introduced to the legal
profession at a conference
April 1993 First formalised draft of the DCM Practice Note is completed and

distributed to the Law Society and the Bar Association

July 1993 DCM draft Practice Note is amended 1o incorporate concerns raised by
the Law Society and the Bar Association

Cclober 1993 DCM draft undergoes further revision 1o incorporate concerns of the
Law Society and the Bar Association

There were conflicting views about the level of consultation from the practitioners
themselves. Most believed that consultation between the Court and the profession
had been adequate. This opinion was based on the fact that various committees
were given the opportunity to review and comment on the draft Practice Notes.
These practitioners also considered the consultation process to have been “fair”,
as the Court had considered modifications suggested by the profession and had
incorporated some of these into the final form of the DCM Practice Note.

In contrast to this, some practitioners considered that the level of input from the
profession was “limited”. They argued that although the Court had consulted with
various committees about the draft Practice Notes, there had been no discussion
about whether DCM should be introduced nor about the elements which the
program should contain. As one solicitor stated, while DCM may “suit the purposes
of the Court it does not suit those of the people who use it”.

2.2.2 Program Modification

As noted above, the DCM Practice Note underwent two revisions prior to its final
form. The revised versions of the draftincorporated recommendations for change
made by the legal profession. This section outlines the major changes which were
made to the program. A full description of the program is provided in Section 3.
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The commencement of DCM

The Court intended DCM to apply to cases from commencement, by requiring
solicitors to provide detailed case information at the time of filing. Solicitors were
opposed to this because “itis often not known at the early stages whether a maitter
will result in litigation and therefore, it is not desirable to have to prepare all the
necessary information for filing with the Statement of Claim”. Also because it is
not possible to tell at an early stage whether injuries are serious enough for the
matter to be commenced in the Supreme Court. Thus, if court requirements
differed for the two [jurisdictions] a solicitor would not know what material to
collect and how to prepare”.33

In response, the Court removed from the draft Practice Note the requirement
which would prevent the filing of a Statement of Claim until documentation
necessary for DCM had been prepared. Included in its place was provision fora 12
month peried within which solicitors had to prepare and file documentation
required for DCM.

Case management

The Court intended to individually manage all cases eligible for inclusion in the
DCM program, and it was a requirement in the draft Practice Note that all cases
appear before the Courtto receive tailored directions. The Law Society argued that
not all cases require individual case management, and suggested that the Court
introduce a means by which “run of the mill” cases could receive uniform
directions, without having to appear before the Court. A reduction in the number
of court appearances, it was argued, would also reduce litigation costs. The Court
complied with this request, and made an allowance in the Practice Note for
solicitors to decide whether their cases required individual case management or
could receive uniform directions.

The date of program commencement

In October 1992, the first time DCM was introduced to the profession, the
practicality of commencing the program on 1 July 1993 was questioned. Although
no documentation was available pertaining to the issue of timing, by the time the
initial draft proposal was discussed on 7 June 1993, the Court had postponed the
commencement of the program until October 1993. At the June meeting, the Law
Society again expressed concern about the intended date of implementation,
suggesting that commencement be further postponed to “.., ensure that as many
practitioners as possible could receive information and education about the new
system™. In response, the Court postponed the introduction of the program to
January 1994,




PR T —

1% An Implementation Evaluation of Differential Case Management

2.3 Program Debate

Any change to a traditional system of operation is likely to meet with some
opposition from the major stakeholders. The introduction of DCM represented,
to most, a significant change in the manner of processing litigation. As Noble has
stated: “Judges, law professors and lawyers, in particular, are wary about the effect
of these approaches on the rule of law, due process and adjudicative justice. Court
administrators, by contrast, see these reforms as firmly rooted in justice.”34

Considerable debate surrounded the introduction of the DCM program, much of
which began during the revision period of the draft Practice Notes. The Law
Society and the Bar Association, despite changes which were incorporated into the
Practice Note, were opposed to the detail of it and resolved to oppose its
introduction. In contrast to this, the program was met with approval by members
of the insurance industry. This section draws on information from institutional
records and from the interviews to describe the debate. It begins by providing an
account of the arguments for DCM.

2.3.1 Arguments for DCM: The Court and the Insurers

The Court had three main arguments in favour of a program of DCM. The
primary argument was that DCM would reduce the time and concomitant cost
of litigation. It was believed that this could only be achieved through a change
in “local legal culture”.33 The Court adopted the philosophy that it was only
through court control over case processing that expeditious case processing could
be achieved, and through DCM the Court sought to remove the control over the
pace of litigation from the practitioners. As stated by a representative from the
Supreme Court: “Most decisions are made by low level managers and relatively
inexperienced practitioners, who continue to play the game according to an ethos
which is dated and inappropriate to the present environment of limited resources
in the Court”.36

Informants from the Court also highlighted the potential cost saving DCM would
have for the Court. This, it was believed, would result from there being a reduction
in the number of appearances per case and in the number of cases requiring
hearing, and through those which do go to a hearing being better prepared and
requiring less court time.

The second argument for DCM was that not all cases coming before the Courtare
the same. Therefore, they should be treated differentially, and according to
individual case needs. Over 90% of cases in the Common Law Division settle on an
out-of-court basis. In view of this, it must be asked why all cases are processed as
though they will go to trial, and on a simple “first come first served” basis. Thus, it
was argued that the speed and method of case disposition should depend on the
actual resource needs and management requirements of the case, rather than on
the order in which the cases have been filed.
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The third argument for DCM was that it would standardise procedures and bring
with it a greater predictability to litigation. Thus, DCM would reduce the uncer-
tainty which surrounded the process of litigation under previous systems.

The Insurers

On 15 February 1994, the General Manager of the Motor Accidents Authority
(MAA) corresponded with its licensed insurers asking for their views on the likely
impact of DCM, and some indication of the likely costs and savings involved in
the implementation of the program, The CJRC was privy to the responses of 14 of

the insurers.

All insurers were in favour of the introduction of DCM. The adage “time is money”
was used by one to describe the potential effect of DGM on the cost of litigation,
and this belief was echoed by all others. The belief was that early settlement would
result in cost savings for both parties through savings in administration costs, legal
fees and interest payments.

Anumber of insurers sought the advice of their solicitors before responding to the
request made by the MAA. The insurers indicated that the solicitors were bestable
to assess the potential impact of DCM as they were the “hands on” users of the
system. All of these solicitors were supportive of DCM, seeing potential cost savings
through early setlement. A number did however indicate that the cost for cases
operating under uniform directions could increase due to the requirement to
provide written statements of oral evidence on which the parties intend to rely at
hearing. This additional cost however would not be incurred if cases settied before
this became a requirement.

One insurer indicated another area in which defendant cost savings might be had.
It was suggested that there is a connection between case duration and case
outcome, indicating that the longer a case goes for, the greater is the amount
awarded. Thus if DCM promotes earlier settlement then insurers may expect
savings due to earlier (and lower) awards. This issue is addressed from the
perspective of the legal practitioners in Section 5.

2.3.2 Arguments Against DCM: The Legal Profession

As noted above, the Law Society and the Bar Association were opposed to the
introduction of DCM. In direct contrast to the arguments the Court and the
insurers used for DCM, the legal profession argued that:

* DCM was inappropriate;
¢ DCM was not necessary,

* DCM would place additional burdens on solicitors; and

DCM would increase litigants’ costs.
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DCM was inappropriate

From the time the DCM program was introduced to the Common Law Delay
Reduction Committee, the representatives of the Law Society and the Bar Associa-
tion queried its philosophy. First, in contrast to the belief of the Court, they
believed there was no need to change the legal culture. It has been shown that
traditionally case management, and through this the pace of litigation, was in the
hands of the practitioners.37 It was argued that the Gourt was not in the best
position to determine the requirements of a case and to set the appropriate time-
table. Instead, litigants and their legal representatives are the best judges of the
speed at which a case should progress as only they have the knowledge which is
necessary to determine the most suitable pace.

Second, the profession was unconvinced that such close case management by the
Courtcould reduce delay. The real issue, they argued, was the need to increase the
number of judges to hear civil cases in the Common Law Division. DCM therefore
was considered as a “second best” system.

DCM was not necessary

The profession also queried the necessity of introducing a new system of case
management. [t was argued that the DCM proposal was formulated without taking
into consideration the recent developments which had occurred in the Common
Law Division. Therefore, the introduction of DCM was redundant.38

The first development was the introduction of the WorkCover legislation (1987)
and the Motor Accidents Act (1989), both of which included the legislative
stipulation of thresholds and caps in relation to damages as well as self imposed
time limits for the commencement of proceedings.3? The Motor Accidents Act, it
was suggested further, already had a focus on the quick resolution of claims.
Second, attention was drawn to the Special Sittings programs the Court had
conducted, which had “substantially reduced the backlog in the division”40
Although notstated explicitly, the presumption was thata reduction in the backlog
would enable the Court to deal with new filings more expeditiously. Third, it was
noted that, with the increased jurisdictional limit of the District Court, the
Supreme Court would have a diminishing role in damages matters a¢ any rate.!

DCM would place additional burdens on solicitors

The profession claimed that DCM introduced a system which was unnecessarily
complex and that the complexity would be counter-productive to efficient litiga-
tion.42 It was argued that the complex nature of DCM would reduce the ability of
senior solicitors to delegate work, which would, in turn, reduce the number of
matters which firms could take on. -

This burden was considered to be of particular detriment to small, suburban and
country practices, due to solicitors in these practices having fewer resources with
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which to conduct litigation. Although DCM applies only to the Sydney registry, it
was argued that there are a considerable number of cases commenced in the
Sydney registry by country solicitors, and a considerable number which are
transferred to Sydney for various reasons.43 It was argued generally that DCM
would introduce procedural burdens which the larger city firms would have
systems in place to handle, while smaller firms would not.44

Another concern raised was that small firms may in fact be excluded from Supreme
Court matters as a result of the introduction of DCM. It was argued that it may be
too difficult for them to meet the deadlines and increased demands which such a
system of case management would introduce. '

DCM would increase the cost of litigation

The main platform used by representatives of the legal profession to oppose the
introduction of DCM was that it would increase the cost of litigation. The issue of
coéts was also one of the first issues raised in opposition to the program at the
Common Law Delay Reduction Committee meeting in September 1993.

The suggestion that costs would increase was based on three assumptions. The first
was that professional costs would increase due to additional documentation
and procedural requirements. Second, it was believed thai the emphasis of the
program on early case preparation would result in solicitors having to back-track
over work at a later date. This would increase not only solicitor costs, butalso those
for counsel, experts and reports. Third, it was argued that the inability of senior
practitioners to delegate (described above) would increase costs. The costs associ-
ated with the first and last of these assumptions were considered to be particularly
relevant to suburban and country solicitors, who have further to travel to attend
the Court. 45

The issue of increased costs was believed to have ramifications for access to justice.
It was argued that access to the Supreme Court would be limited, particularly in
personal injuries matters. One example given was cases in which the plaintiffs had
little money and would previously have been able to rely on their solicitor to carry
them until judgement. It was argued that the costs under DGM would be so
extensive that solicitors would not be able te provide this sexvice, which would then
prohibit the plaintiff from litigation except by way of litigation lending {(a very
expensive form of finance).46

In late October 1993 the Law Society recommended that a working party be
established to study the provisions of the Practice Note and its implications before
itwas implemented. The Law Society also questioned whether a Practice Note was
asuitable vehicle to introduce reforms of such awide ranging nature. In December
1993, the Society commissioned a firm of legal costs consultants to compare the
costs of conducting three typical common law actions in accordance with Practice
Note 68 and the DCM procedure.47 The results of that report suggested that the
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costs for both plaintiffs and defendants under DCM would be “significantly
increased”. In response, the Court commissioned its own costs analysis.*3 The
results of these two analyses were diametrically opposed.

The Law Society, in particular, launched a fairly vigorous campaign against the
introduction of the program. Letters were sent to all regional law societies
explaining the potential negative effects the program could have. Italso published
the results of its commissioned costs analysis in a Law Society Caveat in early 1994,

2.3.3 Why was the Profession Opposed to DCM?

Given the opposition to the introduction of DCM from the legal profession, it is of
interest to consider why this may have been the case. There are three pointsworthy
of consideration:

* professional opposition to court management;
* the process used to inform practitioners about DCM; and

* professional involvement during program development.

Professional opposition to court management

The first point is the profession’s general opposition to court control and manage-
ment of the process of litigation. As far back as 1991 it was noted that “...the Court
hasnothad the full support of individual practitioners, and that one of the greatest
hurdles is to convince practitioners of the benefits to them of delay reduction and
of case management”.4? Thus, opposition to a court initiative which sought to
remove the control over the pace of litigation from the hands of practitioners was,
perhaps, to be expected.

The process used to inform praciitioners about DCM

The second point is whether the Court provided practitioners with adequate
information and education about the program. This could have a bearing on
professional understanding of program aims and method of operation. It is also
relevant as it was one reason given by the Law Society for the need to delay the
introduction of the program. As part of the interview program, practitioners were
asked whether they believed the education offered by the Court about DCM was
adequate. This question received a mixed response.

Some practitioners indicated that the Court had provided enough information
through seminars. Others stated that given that the Practice Note was so detailed,
it reduced the need for an extensive education process. In contrast to this, some
practitioners indicated a belief that the education process was inadequate. One of
the main issues raised concerning this was that the Court failed to provide
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recedents for solicitors to use as a basis for preparing the documentation required
for DCM. As one barrister indicated, such information is vital if the Court is going
to receive the type and extent of information it requires from solicitors for DCM

to operate optimally.

During the interviews, a court officer indicated a belief that the profession would
have been better served by a more extensive education process. This was due to
there being a “considerable number” of legal professionals who did not fully
understand the concept or operation of DCM. However, it was said a more
extensive education program was simply not possible at the time due to resource
and funding issues.

Professional involvement during program development

The third consideration is that the legal profession may not have been sufficiently
consulted during the development of the DCM program. Perhaps the opposition
of the Law Society and the Bar Association can be explained using the words
of Solomon, who is regarded as one of the “key American architects of case
management”.

Changes to a case flow management system will undovubtedly meet resistance
Jrom the ovganised bar unless representatives have participated in planning.
Participation does not mean simply offering the oppoviunity to comment on new
rules that the court has adopted or inviting the bar to send one representative to
serve on a flanning commitiee. A belter model is involvement of a substantial
. number of lauwyers along with the judge and administraiors on task forces
responsible for developing monitoring and evaluating case flow reform.50

24 Summary

While the DCM program is considered to be an initiative of the Supreme Count, it
is given support by the Department of the Attorney General. The interviews
revealed that the level of Government support for DCM has remained strong. A
major benefit of the program, from the view point of the Government, was
considered to be that it “represents that the judges are taking a greater role in
the administration of the Court”. The success of such a program is considered to
have enormous benefits for not only the Court and its users, but for the Govern-
ment as well.

Inresponse to concernsraised by the profession, the Courtincorporated anumber
of changes into the DCM Practice Note. This issue was raised during the key
informant interviews. Itwas found that both the Gourt and the profession believed

that they had made compromises on the final version, and neither was entirely
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satisfied with it. While the profession considered that the Court had addressed
“many of the anomalies which had been identified”,%1 they remained opposed to
the detail of the Practice Note and resolved to o ppose its introduction. The Court,
on the other hand, viewed the changes as constituting a “watering down"52 of the
original DCM proposal. The result of this was considered to be a less effective
scheme than the one which had been intended for introduction.

Considerable debate surrounded the introduction of the DCM program. The
Court argued that DCM would bring with it advantages for the speed, cost and
predictability of litigation, as well as for the appropriate management of cases. A
number of insurers were also found to have been in favour of the introduction of
the program. In contrast to this, the representatives of the legal profession argued
that DCM was inappropriate, unnecessary, would create burdens for solicitors and
would increase the cost of litigation. The various issues raised in the early debate
about DCM can ultimately be addressed only in an impact evaluation.

This section has provided the background and development of the DCM program
implemented in the Common Law Division of the Supreme Court. The following
section will describe the goals of the program, and key features of its design.

21 The Hon. Justice LT Olsen, 1993, “Civil Gaseflow Management in the Supreme Court of South
Australia ~ Some Winds of Ghange”, Journa! of Judicial Administration, 3, pp. 3-26.

22 The Hon. Justice LT Olsen, P 5, see note 21.

23 Coopers & Lybrand, WD Scots, 1989, Report on a Review of the New South Wales Court System, May,
unpublished.

24 Coopers & Lybrand, WD Scou, p- 91, see note 23,

25 A Callover is held to determine whether 2 case is suitable for trial or arbitration, An Issues and
Listing Conference (ILC) is held to discuss settlement or to set a case down for trial if ready.

26 The Hon. Mr Justice JRT Wood & Soden, W, see note 14,
27 The Hon. Mr Justice JRT Wood & Soden, W, see note 14.
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A Description of the Suprem
Court’s DCM Program

This section describes the DCM program designed by the Supreme Court of New
South Wales. First, it provides details of the Common Law Division in which the
program has been implemented and the key features of the programs that were in
place prior to the introduction of DCM (Practice Notes 59 and 68). The DCM
program is then examined in detail including the time period covered by the
program, the cases targeted, the key features and the administrative arrangements
associated with the program.

3.1 The Common Law Division

The Common Law Division is comprised of the Chief Judge at Common Law and
19 other judges. Generally, however, these judges deal with criminal trial work as
a priority.53 There are two masters in the Division, who assist with the disposition
of cases. The registrars of the Court also have a limited jurisdiction to assist the
judges and the masters with the disposition of cases and have been taking an
increasing role in case management. The registry staff of the Court provide
administrative support to the Division. This includes processing documents filed
by parties, maintaining records of proceedings and listing and case management
operations.

Civil casesin the Common Law Division include claims for personal injury thatarise
out of motor vehicle and industrial accidents, out of professional negligence, or
against occupiers of property. They also include claims for other events such as
possession of land, breaches of contract, professional negligence (non personal
injury) and fraud. Generally, civil cases are commenced by either Statement of
Claim or Summons.

3.2 Key Features of Previous Programs

While the previous programs operating under Practice Notes 59 and 68 were
described earlier, the key features of these programs are described here in more




- ——

28 An Implementation Evaluation of Differeniial Case Management

detail to facilitate comparison with the DCM program. The previous programs
were characterised by the uniform treatment given to all cases. Court intervention
did not occur until a late stage in the litigation process. No time goals for the
disposition of cases or the timing of events were in place. Figure 3.1 compares the
caseflow process of Practice Notes 59 and 68.

Figure 3.1. Caseflow under Practice Notes 5% and 68

Statement Noticeto . Issues and ;

— — Call —  Hearin
of Claim Bet Down arover - Listing Conference 9
Statement _,  Notice to N Dlre?ttons - Izsuas and 4+ Hearing
of Claim Set Down Hearing Listing Confersnce

In both programs, court intervention did not commence until the plaintiff filed the
Notice to Set Down for Trial that certified that the case was ready to proceed. No
time limit was set for the filing of the document. Once the Notice to Set Down was
filed, cases were placed in the General List. The Court dealt with cases in this List
on a “firstin first served” basis and held a Callover (Practice Note 59} or Directions
Hearing (Practice Note 68). Often this was not held until several years after the
filing of the Notice to Set Down.%% No firm policy on adjournments existed and
often cases had many Callovers, Directions Hearings or Issues and Listing Confer-
ences (ILCs). Registrars were responsible for conducting the Callovers, Directions
Hearings and ILCs. Judges usually did not become involved until the hearing.

Hearing dates were allocated at the ILC where possible. However, often the Court
could not accurately estimate the availability of its judicial resources at this stage.
Asaresult,in 1993, the Holding List was introduced. A case is placed in the Holding
List at the ILC if ready for hearing. A Call-up is then held about one month before
the likely hearing to allocate a hearing date.

Immediately prior to the introduction of DCM the pending caseload of the
Common Law Division was 4334.5° Practice Note 68 still applies to these cases and
hence this program is running concurrently with the DCM program.

A Description of the Supreme Court’s DCM Program 29

3.3 The DCM Program

The DCM program was introduced by Practice Note 81 (supplied in Appendix 3).
It modified the existing case management procedures set out under Practice Note
8. In.effect it constitutes a more systematic and formalised process of case
management and involves greater monitoring of case progress. The program is a
comprehensive system made up of a collection of procedures.

The court procedures in DCM have been adapted and streamlined from the
previous systems. The Status Conference was introduced to replace numerous
Directions Hearings. The Final Conference replaces the Issues and Listing

Conference.

The review of the Supreme Court records made it possible to identify the main
goals and key features of the DCM program. These are outlined below.

3.3.1 The Time Period Covered by the Program

Practice Note 81 covers the time period from 31 January 1994 to 1 Januvary 1996.
If not renewed the program will terminate due to a sunset provision in the
Practice Note.56 :

3.4 The Cases Targeted by the Program

Practice Note 81 applies to civil cases commenced in the Common Law Division or
transferred to the Division between 31 January 1994 and 1 January 1996, or to any
other cases that the Court directs itapply to. It does not apply to defamation cases,
cases in the Construction List or cases to be heard outside Sydney.57

The Practice Note differentiates between ordinary, default and other types of
proceedings. Ordinary proceedings involve a claim for an unguantified amount of
damages.58 They usually include claims for personal injury, professional negli-
gence, fraud or breach of contract (Section 3.1).

Default proceedings involve a claim for a specific sum of money or for possession
of land. Ordinarily these cases are undefended and are dealt with by default
judgement,3% Minimal court involvement is required. However, if the case is
defended, then the DCM case management procedures apply.50

Other types of proceedings include those transferred to DCM and those com-
menced by summons. Summons cases are usually listed before the Court in an
Applications List. DCM case management procedures will not normally apply to
SUMMmOons cases.
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3.5 The Goals of the DCM Program

The DCM program incorporates goals that are common to all courts and systems:
to ensure equal access to court services, to contain the cost of litigation and to
ensure that cases are resolved justly and efficiently. In addition the DCM program
has three main goals:

¢ (o achieve earlier settlement of cases;
* {o increase efficient usage of court resources; and

* to reduce the time from case commencement to disposition.

3.6 Key Features of the DCM Program

Four key features of the DCM program were designed to achieve the goals
described above. These were:

* early court intervention;
* differential treatment of cases;
* use of time goals and timetables; and

* control of adjournments.

3.6.1 Early Court Intervention

In contrast to the previous programs, DCM was designed so court intervention
would occur at an early stage in all cases. To achieve early intervention, the Court
requires that the parties provide detailed information about the case, in the form
of DCM Documents, at an early stage.

The DCM Documents should include the following information:
¢ asummary of the case, including a concise narrative of the facts;

* disclosure of any relevant investigation reports, other claims and prior
injuries;

* any possible additional parties;

* astatement about whether interrogatories are necessary; and

Jjustification for why the case is being brought in the Supreme Court.
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The Gourt intended thatin ordinary proceedings the plaintiff’s DCM Documents
would be filed at the commencement of the case. However, it allowed a period of
12 months in which the documents could be filed.b1 Defendants are required
to file the DCM Documents once notified of a Status Conference (described

below) 62

Cases are placed in the Not Ready List until the DCM Documents are filed. The
Courtis able to monitor the casesin the Not Ready Listand issuesareminder notice
to the plaintiff’s solicitor after six months.

If the plaintiff does not file the DECM Documents after 12 months, the case is called
up before the List Judge. The Judge will "make orders and give directions
appropriate to achieving the just, efficient and cheap disposal of the proceedings,
including, where necessary, an order dismissing them."63

Once the DCM Documents have been filed the Court holds a Status Conference,
normally after 65 sitting days (approximately 13 weeks).%¢ The purpose of the
Status Conference is to conduct an in-depth review of the case to identify the real
issues and give directions to resolve the cases as quickly and efficiently as possible.63
The judicial officer also encourages the parties to turn their minds to settlement
and methods of Alternative Dispute Resolution {ADR). Alternatively, the plaintiff
may elect the Standard Track. In this case the Court does not hold a Status
Conference, but rather issues a set of uniform directions to the parties.

Court intervention commences at an earlier stage in otker types of proceedings, as
itis not dependent on the filing of DCM Documents. For default proceedings the
DCM case management procedures only apply to defended cases. The Court holds
a Status Conference normally ten sitting days after a defence or cross claim has
been filed. For transfer cases the Court holds a Status Conference normatly ten
sitting days after the case transfers in. Summons cases are usually listed before the
Court in an Applications List. A Status Conference is appointed after 14 days only
if necessary, In these other types of proceedings the Court directs the parties to file
the DCM Documents at the Status Conference.68

Early court intervention is designed to ensure that cases cannot linger dormantin
the system indefinitely. It also means that more information should be exchanged
up front, through the DCM Documents. As a result the Court and the parties
should be more aware of the real issues of the case at an ecarlier stage. Case
preparation should therefore be more focussed and efficient and settlement more
likely. The Court can encourage the parties to turn their minds to settlement and
the use of ADR procedures at an early stage.

Through commencing intervention at an early stage the Court hopes to achieve
its program goals of reducing the time to disposition and producing early
settlements.
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3.6.2 Differential Treatment of Cases

Under the previous systems, the Court treated all cases alike. A key feature of the
DCM program is that it differentiates between various types of cases according to
their “complexity and need for pre-trial activity”.57

In order to do this the Court has designed a system of case management tracks that
differ in terms of their time frames and the level of case management provided.
Three case management tracks were designed — the Individual Track, the Special
Track and the Standard Track,

The Individual Track

The Individual Track was designed so that cases could receive individualised
management, At the Status Conference the Court, in consultation with the parties,
decides on the steps and time needed to prepare the case. The steps and time will
vary case by case. In this way case management is tailored to the specific needs of
the case. The Gourt anticipated that most cases on the Individual Track would only
require one Status Conference and one Final Conference.68

The Special Track

The Special Track was designed for cases that require more intensive management,
such as those that involve unusual complexity orurgency. For example, caseswhere
the plaintiff has a shortlife expectancy, class actions and test cases where a decision
on liability in one case will assist the early settlement of other proceedings. As with
the Individual Track, the steps and the time allowed for case preparation are
tailored to the needs of the case. Cases on the Special Track, however, maybe judge-
managed and allocated to a trial judge at the Status Conference. Several Status
Conferences may be required and the judge may adjourn the Status Conference
from time to time to monitor case progress and give further directions as the case
develops.? A Final Conference is held if necessary or the judge may place the case
straight in the Holding List once satisfied that it is ready for trial.

The Standard Track

The Standard Track was designed for cases where the parties wish to opt out of
individualised case management. The plaintff must elect for this track at the time
of filing the DCM Documents. Little management is provided by the Court to cases
in this track. No Status Conference is held and instead the Court issues the parties
with a set of uniform directions and a fixed time for case preparation. The Court
does not actively intervene until the Final Conference.

In general, the case management track is decided by the Courtand/or the parties.
The plaintiff, upon filing the DCM Documents, has the option of electing the
Standard Track or a Status Conference. At the Status Conference the Court, on the
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basis of the information provided in the DCM Documents and in consultation with

the pariies, decides on the appropriate case management track — either the

Individual or Special Track.

The Court only allows cases ta change tracks where defaults or difficulties have
arisen which mean that the time frames specified in the track cannotbe met. 70 As
a result cases cannot transfer from the Special Track to the Individual Track.

The case management tracks were designed to allow cases to receive only the
degree of management necessary. Tailoring directions according to the nature of
cases should enable cases to be prepared efficiently, so only those steps that a}re
truly necessary are completed. The tracks should also allow the Court to deal with
cases on the basis of their readiness, rather than their order of filing. Cases that
require less time for preparation can be dealt with first.

Through the use of the case management tracks the Court aims to achieve its
program goal of efficient usage of court resources. More resources can be putinto
those cases that require them, and less into those that do not.

3.6.3 The Use of Time Goals and Timetables

Under previous systems no time goals for the disposition of cases existed. With the
introduction of DCM, the Court has fixed a time goal of 18 months for the overall
disposition of cases. This covers the period from the filing of the DCM Documents
to disposition. To enable the time goal to be met, the Court has established time
standards for the critical events in the litigation process.

Firm time limits for case preparation have been set in the Individual and Standard
case management tracks. The Court fixes an appropriate time in the Special Track
according to the needs of the case.”! In the Individualand Special Tracks, the Court,
in consultation with the parties, develops a timetable for case preparation. Cases
on the Standard Track are issued with a uniform timetable. The Court gives
directions for each step required and sets a date for the completion of each
direction. A Compliance Date is set for the completion of all directions. This must
meet the time standard set out for the track. The plaintff is required to file a
Certificate of Compliance on or before the Compliance Date to certify that the parties
have complied with all directions.

The Court intended that the time limits set for case preparation would be firm, so
while the parties may alter the individual directions by consent, they cannot alter
the Compliance Date. This can only be altered by an application to the Court.72

Time standards are also set for the occurrence of key events in the DCM process -
the Status Conference and Final Conference. The Status Conferenceis held 65 sitting
days (approximately 13 weeks) after the DCM Documents are filed in ordinary
proceedings or ten sitting days (approximately two weeks) after the defence or
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cross claim is filed in default proceedings (see Section 3.7.1). The Final Conference
is held 15 sitting days (approximately three weeks) after the Certificate of
Compliance is filed.

The time standards set in the Individual and Standard Tracks are outlined in
Table 3.1.

In the Individual Track, the timetable set for case preparation at the Status
Conference should be no longer than 210 sitting days (approximately 42 weeks).
In the Standard Track the uniform timetable is issued when the DCM Documents
are filed and the track is elected. The timetable issued should be 275 sitting days
in length (approximately 55 weeks).

The overall time standard from the filing of DCM Documents to the Compliance Date
for the Standard Track is the same as that in the Individual Track (275 days). The
difference, however, is thatwhile cases on the Individual Track may proceed along
the track in less than the specified time, cases on the Standard Track cannot. The
solicitor is required to explain this fact to the plaintiff,

Table 3.1. The time standards In the case management tracks

individuat Standard
Track Track
Status Conferance 210 sitting days -
to Compliance Date {- 42 weeks)
Filing of DCM Documents 275 sitting days 276 sitting days
{o Compllance Date (~ 55 weeks) (~ 55 weeks)

Filing of DCM Documents
to Final Conference

290 sitting days
{~ 58 wecks)

290 sitting days
(~ 58 wesks)

Under the previous systems there was no mechanism for ensuring that parties
complied with any directions given by the Court. Thé time goals and timetables
introduced by DCM allow the Court to take a more rigorous approach to the
monitoring of case progress and compliance with directions. Automatic reminder
noticesare sent to the parties prior to the Compliance Date, If the plaintiff does not
file the Certificate of Compliance by the Compliance Date a Default Conference is
held. The Default Conference is conducted by the List Judge 15 sitting days
(approximately three weeks) after the Certificate of Compliance was due. The aim
of the conference is to put the case back on track and to ensure that it can be
finalised within the designated time frame. The judge will consider the conduct of
the parties and the solicitors and make orders, which may include loss of priority,

dismissal of the proceedings or costs orders if necessary.’3
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Through the setting of time goals and timetables for case preparation the Court
aims to achieve its program goal of reducing the time to disposition.

3.6.4 Control of Adjournments

Under préevious systems no firm policy on adjournments existed as cases frequently
had many Callovers, Directions Hearings or ILCs. The DCM program incorporates
a firm policy of minimisation of procedures and control of adjournments.’4

The Status Conference was supposed to replace numerous Directions.Hearings. It
was envisaged in the program design that most cases would require no m.Lore
than one Status Conference.” Only those cases on the Special Track thatrequired
close supervision were expected to require more Status Confercnc‘es. Howrgvcr, the
Court recognised that the Status Conference may need to be adjourned in some
circumstances to allow the parties time to comply with directions, additional
parties to be joined or interlocutory applications to be dealt with,76

The Final Conferencewas intended to replace the ILG, the main purpose.of v?'hich
was to explore all possibility of settlement and ADR. In the program demgnln was
expected that cases would require only one Final Conference as adcqlllate time is
given to prepare cases. The Final Conference was only to be adjourned in
exceptional circumstances.??

DCM incorporates the Holding List system used in the previous system (refer to
Section 3.2). Cases are placed in the Holding List at the Final Conference onl}r if
they are ready for hearing. Cases fixed for hearing are only adjourned if “special
circumstances have arisen which could not have been foreseen”.78

The use of timetables and case monitoring should mean that cases are adequately
prepared at each stage and adjournments can be minimised. Through minimis?ng
procedures and adjournments the Court aims to achieve its program go.al!s of using
its judicial resources more efficiently and reducing the time to disposition..

The four features just described form the key features of the DCM program. In
effect the DCM process is intended to create a timely and predictable path for
litigation. The parties will know at an early stage what steps need to be completf:d,
the date they need to be completed by and they can be guaranteed of a hcgnng
within 18 months. Figure 3.2 illustrates the basic caseflow process for ordinary
proceedings under DCM. The process for oiher types of proceedings - default,
transfer and summons proceedings — is essentially the same. The only difference
is the way in which the Status Conference is appointed.
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Figure 3.2. Caseflow under DCM for ordinary proceedings
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3.4 The Administration of the DCM Program

This section discusses the administration of the DCM program - the staff who were
to be involved, the facilities required and the arrangements for overseeing the

progrm-

3,7.1 Staff Involvement

The workload created by the introduction of the DCM program was to be
-distributed among the existing structure and staff of the Court. No new positions
were to be created and several judges, including the List Judge, and registrars
'were to be responsible for the case management procedures. Their role was
‘essentially similar to that of previous programs (see Section 3.2). However, the
judges were to have a more formalised role. They were to conduct the Status
Conferences, at least initially, the Default Conferences and the Callovers for cases
that had been in the Not Ready List for over 12 months. The judges were also to be
responsible for managing the Special Track cases. Some of these judicial officers
studied the principles and application of caseflow management at the Centre for
Court Policy and Administration at the University of Wollongong through the
AIJA.79 They were also provided with training on the DCM computer system.

Several of the Court registry staff were to be responsible for the administrative
element of the program. In particular they were to be responsible for maintaining
the computer system associated with DCM, coordinating the issue of reminder
notices to the parties, listing operations and handling inquiries from the profession
about the program. In addition, they were to have a new role to provide support
in the court room to the judicial officers conducting the conferences.

The counter staff within the registry were to be responsible for processing the
documents filed by the parties, as they were in previous systems. However, they
were required to check the documents thoroughly and ensure that they were
entered into the computer correctly so that court appearances could be triggered
appropriately.80

3.7.2 Overseeing the Program

In early January 1994, the Supreme Court established a working party to “monitor
the operations of DCM, and to make suggestions for its future”. Membership of the
committee consisted of judges and other staff of the Supreme Court, individual
solicitors and barristers and representatives from the Insurance Council of Aus-
tralia, the Department of Courts Administration and the CJRC. The committee was
to meet quarterly to discuss program statistics, problems in the program and
methods for resolving those problems.
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3.7.3 The Facilities Required by the Program 58 Supreme Court of New South Wales, 1993, Annual Review
The main facility required by the introduction of DCM was the com puter system, 54 Soden, W, 1993, Differential Case Management Seminar, 14 December.
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DCM: The Program in Operation

The last section described the features of the DCM program designed by the
Supreme Court of New South Wales. This section examines the operation of the
program in its first year and considers whether the program was implemented as
intended. The following questions are addressed:

» Did the program reach the cases that it targeted?
Was early intervention implemented as intended?
Was differential treatment of cases implemented as intended?
Were the time goals and timetables implemented as intended?
~ Was the control of adjournments implemented as intended?
Was the program administered as intended?

findings from the file based survey, observations of court procedures,
informal discussions with court staff and key informant interviews are drawn
upon to address these questions. However, it must be borne in mind that the
findings reported in this section reflect only the first year of the program. The full
impact of the program can only be evaluated when enough cases have passed
through the systern.

4.1 Did the Program Reach the Cases that it Targeted?

4.1.1 Overview

To address whether the DGM.program reached the cases that it targeted we
consider the characteristics of the cases in the DCM program in its first year.

We found that:

* The DCM case management procedures applied to 1280 cases which repre-
sents 29% of the total civil cases filed in the Common Law Division in 1994.
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* The DCM caseload consisted of civil cases commenced in the Common Law
Division, including ordinary, defended default and summons proceedings
and civil cases transferred to the Division on or after 31 January 1994,

® The bulk of the DCM caseload were ordinary proceedings and involved
claims for personal injuries.

Thus the findings indicated that the DCM program did reach the cases that it
targeted in its first year. However, we also found that:

* The total number of cases commenced in the Common Law Division in 1994
had decreased substantially from previous years. As a result DCM may have
a greater chance of succeeding than its predecessors.

* Many of the cases that transferred to the DCM program were quite old
when they transferred. These cases, by definition, could never receive early
courtintervention under DCM and therefore may not be appropriate for its
procedures.

Full details of these findings are now provided.

4.1.2 The Main Findings

The DCM caseload

In total, 4468 cases were commenced in or transferred to the Common Law
Division in 1994.81 The results of the file based survey indicated that the DCM case
Mmanagement procedures had applied to 1280 of these cases, which represerits 29%
of the total civil cases in the Division. The remainder of the cases in the Division
consisted of undefended default and summons cases to which the DCM case
Management procedures did not apply (48%), and cases that were not targeted by

the DCM program including defamation cases, cases in the Construction Listand

cases to be heard outside Sydney (23%).

The total number of cases commenced in the Common Law Division had de-
creased substantially from previous years. The average number of cases com-
menced per year in the period 1990-1993 was 7597 82 The 4468 cases commenced
in 1994 represents a decrease of 41% from that average,

The decrease in the number of filings was addressed in the in terviews. Many key
informants felt the decrease in the size of the caseload was nota direct result of the
introduction of DCM, but was most likely due to the increase in the Jjurisdiction of
the District Court or perhaps general recessionary factors. Although it was also

suggested that some of the profession may have been deterred from filing in the
Supreme Court by DCM. '

The decrease in the number of filings has significant implications for the DCM
program. DCM may have a greater chance of being successful than previous
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s as it has fewer cases to deal with. The size of ll.le Faseload has bet?n
Eu-aditionally cited as the primary factor influencing the incidence of delay‘ in
itization”.83 Thus to evaluate the impact of DCM it will be important to determine
It;-;ufzﬁect i}CM has on delay separately from the effects of the reduced caseload.

‘What types of cases were in the DCM program?

i i tlined in Table 4.1.

s of cases in the DCM program in the first year are ou :
"f‘:-:z zg;ority of the cases were commenced under DCM (89%). A large proportion
of these were ordinary proceedings. A small proportion of cases were transferred to

DCM (11%).

.-Tabie 4.1. The types of cases in the DCM program

%
Type of case n
Commenced under DCM i,
Ordinary proceedings ?g; .
Default procsadings _ 7 ;
Surmmons proceedings .
Total - 1140 89
11
Transierred to DCM 140 _
Total 1280 100
The transfer cases

As the table shows, 140 cases transferred to DCM. Of these, nearly half (47%)
transferred from other courts. A further 21% of the cases ‘tran.'sffel:red from other
Divisions of the Supreme Court, mostly from the Commc.rual Division. Alrr:IO:.st othne
third (32%) of the cases transferred to DCM had previously commence ;ln e
Common Law Division, mostly in previous case management systems, but also in
country registries of the Supreme Court.

The ma-ljority of the cases that transferred from other courts were from the D-lStl'l(i:
Court, while the remainder transferred from the Family Ccnlm of éustl'“aha an
Supreme Courts in other states of Australia under Cross Vesting legislation.

The commencement dates of the cases transferred to DCM ranged from 1978 tg
1994. Many of these were quite old when they transferred. Only 19% ll:ad
commenced in 1994 and 24% had commenced in 1993. Fifty-seven percent ha

commenced in 1992 or earlier. One judicial officer indicated that some of these

Cases were ready or almost ready for trial when they transferred.
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These transfer cases, being quite old, by definition, cannot receive early interven-
tion like that called for by DCM, nor can they reach settlement at an early stage.
These cases, therefore, may notbe appropriate for the procedures of DCM. Serious
consideration should be given to whether DCM should continue to apply to
transfer cases. Indeed the Court began to limit the number of cases that could
transfer to DCM towards the end of the first year, although thiswas more due to the
number of casesin the program increasing, rather than to the nature of these cases.

What types of claims were involved?

Table 4.2 shows the types of claims involved in the DCM cases. Approximately two
thirds of the cases involved claims for personal injuries. A substantial proportion
of these arose out of motor vehicle accidents. The remaining third involved claims
for other events such as possession ofland, professional negligence, money claims,
breach of contract and mixed claims.34 '

Table 4.2. Claim types in DCM cases

Claim type n %

Personal injury

industrial 198 15
Motor vehicle 346 27
Professional negligence 126 10
Occupier liability a1 ]
Other* 110 g
Total 861 67
Other
Possession 117 9
Professional negligence 50 4
Money claims 49 4
Braach of contract 119 9
Mixed (unliquidatediiquidated) 21 2
Other 63 5
Totat 419 33
Total 1280 100

®

Includes compensation to relatives and other personal injuries.
Includes fraud, declarations and other types of claims.

L L]
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While 6;7% of the total DCM caseload involved claims for personal injury, most of
these had commenced under DCM rather than transferred in. In fact the bulk of the
DCM caseload consisted of personal injury cases that had commenced under DCM.

They formed 61% of the total caseload.
Thé transfer cases had a slightly different mix to those commenced under DCM.
While personal injury cases formed 69% of the cases commenced under DCM, they
formed only 57% of those transferred in.

This section has shown that the DCM program did reach the cases thatit targeted.
The next sections will address whether the key features of the program have been

. implemented as intended.

4.2. Was Early Intervention Implemented as Intended?

4.2.1 Overview

To address whether early intervention was implemented as intended we consider
the progress of the cases in DCM at the completion of the first 12 mon.ths of the
program. This focuses on the timing of the Status Conferences, the casesin the Not
Ready List, the filing of the DCM Documents and settlement and ADR. We also
consider whether the Court made any changes to its early intervention strategies
and any further possible modifications.

We found thac

» Where the plaintiff promptly filed the DCM Documents, or the defcnf:ianl
filed a defence in default proceedings, the Court intervened relatively
quickly and held a Status Conference 85

* The Court’s computer system enabled automatic reminders to be sent to
plaintiffs in the Not Ready List who had not filed their DCM Documents. In
addition the computer system maintained arecord of the length of time cases
had been in the Not Ready List so that they did not remain on the List for
longer than 12 months before being called up.

These are significant moves towards early intervention. However, we also found
that: '

* On the whole, plaintiffs did not file the DCM Documents at commencement
as the Courtintended. About one half of the cases in the DCM program were
in the Not Ready List at the time the case files were reviewed.3% A consider-
able proportion of these had been in the List for nine months or more and
thus almost a year had elapsed without active court intervention because
DCM Documents had not been filed.




46 An Implementation Evaluation of Differential Case Management

In fact, of the cases commenced in the first three months of the program,
active court intervention had not commenced in just under half.

* Where the parties had filed the DCM Documents, key informants suggested
that the information provided was not always adequate. Asa result the Court
and the parties were not as aware of the issues and the cases were not as
prepared as the Court intended, and there was less chance of early settle-
ment. Indeed few settlements had occurred in the first year of the program.

Thus we found that early intervention was not implemented entirely as intended.
Full details of these findings are now provided.

4.2.2 The Main Findings

The progress of cases at the completion of the first 12 months of the program
(January 1995) is outlined in Table 4.3. Most cases were in the early stages of the
DCM process. One half of the DCM caseload was in the Not Ready List and 15%
of the cases were awaiting a Status Conference and allocation to a track. Approxi-
mately one quarter of the cases were in a case management track. Only a small
proportion of cases in the program {8%) had been finalised.

Table 4.3. The progress of cases in DCM

_c:se status as at January ‘r 995 | n %
In the Not Ready List _ 634 - 50
Awailing Status Conferenceftrack allocation 197 15
In a case management track 328 28
Finalised 105 8
Other* 16 1
Total - 1280 100

Include::. cases plac.ed”in the Holding List never having been placed in a track, “stayed”
gero:;cdmgs, inactive” proceedings, and cases not allocated to a track with ne conferences
nding.
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The fact that most cases were in the Not Ready List or awaiting a Status Conference
tes that in most cases the Court had not commenced active intervention, The
only action the Court had taken in such cases was to send an automatic reminder
notice to the plaintiff’s solicitor to file the DCM Documents and maintain a record
of the length of time cases had been in the Not Ready List, or appoint a Status

Conference.

indica

' Status Conferences

In cases where the Court kad commenced active intervention, that is in those

* that had had a Status Conference, this had taken place relatively quickly. The

survey indicated that in ordinary proceedings where the plaintiff had applied for
a Status Conference, the conference was held, on average, 96 days (14 weeks) afier
the DCM Documents were filed 87 In default proceedings the Status Conference
was held, on average, 23 days (three weeks) after the defendant filed a defence or

cross claim. 58

The Not Ready List

As Table 4.3 shows there were 634 cases or 50% of the DCM caseload in the Not
Ready List at the completion of the first 12 months of the program. Furtheranalysis
revealed that in the majority of these cases the plaintiff had not filted the DCM
Documents. However, in a small proportion of cases (6%) the Court had actually
commenced intervention, having held at least one Status Conference, but had
returned the cases to the Not Ready List as they were not ready to proceed. This
practice, while not widespread, has significant implications for whether the 18
month time goal for disposition will be met as cases could potentially remain in
the List for a further 12 months.

Three quarters of the cases in the Not Ready List were personal injury cases
commencedunder DCM. These cases were over represented in the Not Ready List as
there were only 61% of these cases in the total DCM caseload (refer to Section
4.1.2). The remainder of the Not Ready List consisted of 22% non personal injury
cases commenced under DCM, and 3% transfercases. A substantial proportion of the
cases in the List involved claims for motor vehicle accidents (27%).

At the time of the study no cases had been in the Not Ready List for over 12 months
because the program had only been in operation for a year. However, the average
length of time that cases had spentin the List was 136 days (4.5 months}). One third
of the cases had been in the List for six months or more. Fourteen percenthad been
in the List for nine months or more. '

Figure 4,1 shows the proportion of cases still in the Not Ready List by the months
that cases were commenced in. Not surprisingly, 70% of the cases commenced in
the last three months of 1994 (October — December) were still in the Not Ready
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List. However, almost one half (41%) of the cases commenced in the first three
months of 1994 (January — March) remained in the Not Ready List, as the parties
had not filed the DCM Documents. Similarly, 45% of the cases commenced in the
period April - June remained in the Not Ready List at the end of the first year.89

Therefore, because of the additional time spent in the Not Ready List, in many
cases the time to disposition will be increased by several months at least over what
was originally intended in the program design. This will be particularly so in
personal injury cases which form the bulk of the List.

Figure 4.1. The proportion of cases in the Not Ready List by month commenced

- 70

% of
cases

Jan-Mar Apr-Jun Jul-Sep QOct-Dac

Manth case commenced

'.I'he la}rge number of cases in the Not Ready List was an issue addressed in the
Interviews. It brought a mixed response from key informants. Some court officers
felt the cases were cause for concern. It was suggested that a backlog of cases was
building up and the Court may not have adequate resources to handle these cases
cither through the 12 month Callovers or through Status Conferences if the partiea;
b:egin to file the DCM Documents. Other court officers, however, believed the cases
did not constitute a problem as solicitors who chose to have their cases in the List

were delaying only themselves.
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The reasons for so many cases remaining in the Not Ready List are as yet
unknown. Some key informants suggested the cases were a product of inefficient
solicitors, or those not coping well with the new system. The most common reason
suggested was the need for injury stabilisation, particularly in motor accident
claims that were filed to meet statutory limitation periods, but were not yet ready
to proceed. Indeed, it was shown that most cases in the Not Ready List were
pcrsonal injury cases and many of these involved motor accident claims. However,

" the need for injury stabilisation as an explanation for delay remains an issue of

contention.

Tﬁe DCM Documents

In mostof the 967 ordinaryproceedings commenced in the firstyear of the program
{see Table 4.1) the plaintiffs had not filed the DCM Documents, as indicated by
the large number of cases in the Not Ready List. The survey indicated that in only
349% of the cases had the plaintiffs done so. Further, in most cases the plaintiff had
not filed the DCM Documents at commencementas the Court had intended. In total,
only 11% of plaintiffs had filed the documents at commencement of the case. On

. average, the plaintiffs filed the DCM Documents 64 days (2.1 months) after

commencement, although some plaintiffs had taken up to 11 months. Similarly,
only 9% of the defendants had filed the documents after the first year.

In the otkertypes of proceedings — the default, transfer and summeons cases — it was
intended that the Court would give directions for the filing of DCM Documents at
the Status Conference. Most of these cases had had a Status Conference, as they
do not have the opportunity to go into the Not Ready List at commencement. Of
the 313 other types of cases, only 27% of plaintiffs and 17% of defendants had
filed their DCM Documents. Since the inception of DCM, the Court has taken
the attitude that DCM Documents are not necessarily required for default, transfer
and summons cases.

In addition to the small number of cases in which the DCM Documents were filed,
it was suggested by some key informants and members of the DCM Monitoring
Committee that adequate information was not always being provided in the DCM
Documents. The view expressed was that while some DCM Documents were of a
high standard and gave detailed information about the case, in others the
description of the narrative of facts was inadequate. Often it was vague and only
repeated the information provided in the Statement of Claim.

Some key informanis felt that the inadequacies in the DCM Documents arose as a
result of the uncertainty that still surrounds the program. Some practitioners are
still getting used to the system and are not quite sure what is expected of them.
Other key informants expressed the view that practitioners were beginning to take
short cuts and “were not cooperating with the spirit of the program”.
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The smallnumber of DCM Documentsfiled and the inadequacyin the information
provided means that most cases are not as prepared as early as the Courtintended.
The result, as one practitioner described it, is that “it puts the whole process back
— the issues are not well known, the preparation of the case is not as good as it
could be and there is less chance of settlement”. Track assignment is also made
more difficult.

Some of the practitioners, on the other hand, questioned the value of some
requirements of the DCM Documents. One practitioner believed that the narrative
of facts was not useful in its unsigned format as the plaintiff could change the facts
of their story at a later stage. Another questioned the usefulness of having the
plaintiff’s solicitor file a statement of evidence, potential indemnities and having
to provide information about cross-claimants. These, it was argued, should be a
requirement of the defendant solicitor.

Settlement and ADR

Part of the reason for introducing early court intervention was to encourage the
parties to turn their minds to the possibility of settlement and ADR procedures at
an early stage. Ultimately, early court intervention aimed to achieve the early
settlement of cases and reduce the time to disposition.

Table 4.3 showed that only 105 cases or 8% of the DCM caseload had been finalised.
The small proportion of cases that bad been finalised, and in particular the lack of
settlements, was highlighted by some of the key informants as an issue of concern.
Many within the Court were “disappointed” by the lack of settlements, particularly
as carly settlement was a goal of the DCM program.

Of the cases that had finalised only 16% had settled. This represents 1% of the total
DCM caseload. The method of finalisation for the remainder of cases included:
discontinued (17%), Gourt Order (10%), verdict (7%), struck out/dismissed
(7%}, arbitration (2%) and transferred out of DCM (41%). The latter transferred
to a country circuit, another Division of the Supreme Court or another court.

The lack of settlements may reflect the fact that active court intervention has not
occurred in many cases. However, various other factors could have also contrib-
uted. Some of the key informants expressed the view that the lack of settlements
were aresult of the cases not being as prepared at each stage as they should be. In
some cases this was due to inadequacies in the DCM Documents. A judicial officer
suggested that often the parties felt that it was too early at the Status Conference
to talk about settlement. However, some practitioners believed that it did not
matter how the Court intervened, parties would still wait until the day of the
hearing to settle cases. '

In addition to the lack of settlements, the figures presented above show that few
cases had been finalised by ADR: only 2% of the cases finalised were finalised by
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arbitration. The survey indicated that in the first year only 12 cases had been
referred to ADR procedures. Of these, ten were referred to arbitration and two
to Early Neutral Evaluation. The reasons for the small number of cases referred
to ADR procedures may be similar to those described above for the lack of
settlements,

This section has shown that early court intervention has not been implemented
entirely as intended. In many cases the Court did not commence intervention
as early as intended. As a result the Court may have difficulty in achieving its
program goals of producing early setttements and reducing the time to disposition.
Previous research by the NCSC has suggested that the point at which the Court
becomes involved in monitoring the progress of litigation and in scheduling future
eventsisstronglyrelated to case processing times (refer to Section 1.2).20 However,
these findings reflect only the first year, and the program may modify itself as
practitioners adjust to the new system.

4.2.3 Possible Modifications for Early Intervention

Given the large number of casesin the Not Ready List, serious consideration should
be given to whether the Courtshould intervene atan earlier stage. Indeed some of
the key informants suggested this.

A number of court officers felt the Court should introduce the requirement that
DCM Documents be filed at the time the case is commenced. This view contrasts
sharply with that expressed by solicitors which was discussed previously in Section
2.2.2. Other key informants suggested that the time allowed for the filing of DCM
Documents should at least be reduced, so that cases are called up before the Court
before 12 months has elapsed. The Court would then have the opportunity to assess
whether cases had valid reasons for being in the List (such as the need for injury
stabilisation), or whether cases were simply “languishing” as the solicitor had
chosen not to begin case preparation.

Inaddition, itwassuggested that the Courtshould be stricter with the filing of DCM
Documents. A court officer suggested that in all cases both parties should be
required to file the DCM Documents before attending the Status Conference. One
practitioner suggested that the Court should exert more control over the quality
of the documentation at the time of filing. This would ensure that documentation
was of adequate quality before the case reached the Status Conference.

Key informants also suggested that the Court should place greater emphasis on
ADR and incorporate it into the program at an earlier stage and in a more
formalised way. One judicial officer suggested, for example, that the Court could
generate automatic notices to encourage the parties to consider ADR.
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4.3 Was Differential Treatment of Cases Implemented
as Intended?

4.3.1 Overview

To address whether differential treatment of cases was implemented as intended
we examine the quarter of the DCM caseload that was in a case management track
after the firstyear. We examine the usage of the case management tracks, the stages
of track allocation, the basis for track allocation and the level of management
provided in each track. We also consider whether any changes were made to the
differential treatment strategies in the first year and any possible modifications.

We found that:

* In the first year of the program the Court did not treat all cases alike, some
cases received more intensive management than others.

* Track allocation was generally occurring at an early stage in the process.

¢ Cases on the Special Track were being judge managed and, on average, had
had more Status Conferences than cases on the other tracks. Cases in the
Standard Track, on the other hand, were receiving little intervention, and
were being provided with uniform directions. Most cases were on the
Individual Track and received individualised management, tailored to the
nature of the case.

¢ In the Individual and Special Tracks the directions, the time allowed for case
preparation and the court events varied case by case. Cases thatwere routine,
ready to proceed or urgent could proceed through quickly. '

Thus, differential treatment of cases had been implemented asintended in the first
year of the program. However, we also found that:

» After the first year of the program only 5% of cases had elected the Standard
Track. While the usage of this track may change as more cases begin to
progress through the system, it could be questioned whether the existence
of this track was justified.

» Itis too early to tell whether track allocation was.appropriate and according
to “complexity and need for pre-trial activity”. The Court did not specify any
objective criteria for track allocation.

Full details of the cases in the case management tracks are now provided.
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4.3.2 The Main Findings

Table 4.3 showed that 328 cases or one quarter of the DCM caseload were in a case
management track after the first year of the program. The vast majority of cases,
89% (291 cases), were allocated to the Individuat Track. Six percentwere allocated
to the Special Track (21 cases) and 5% had elected the Standard Track (16 cases).
This is illustrated in Figure 4.2.

Figure 4.2, The proportion of cases in each case management track

Epecial
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Individual
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Some of the court officers interviewed expressed surprise that the profession was
not using the Standard Track more. This track was included at the request of the
profession to enable them to opt out of individualised management (refer to
Section 2.2.2). The practitioners interviewed tended to feel that the Court was
discouraging use of the Standard Track by making it a slower track and requiring
that clients be informed of this. The use of the tracks may change in the future,
however, as more cases start to progress through the system.

Of the 328 cases in the case management tracks, only one third were personal
injury cases that had commencedin DCM. This contrasts with the total DCM caseload
where 61% were personal injury cases commenced in DCM (refer to Section 4.1.2).
Most of the cases in the tracks were other types of cases commenced in DCM (37%)
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and transfer cases (30%). So it can be seen that the personal injury cases, which
form the bulk of the DCM caseload, were not really flowing through the system
yet. The more unusual cases were progressing through. Thus, the way in which
DCM operates may change as more personal injury cases start to progress through
the system,

At what stage were cases allocated to tracks?

Most cases were allocated to a case management track at an early stage as the DCM
program intended. Table 4.4 shows that in 80% of cases track allocation occurred
at the first Status Conference. Ten percent were allocated to a track at 2 later stage
—at an adjourned Status Conference.

Table 4.4. The stages at which cases were allocated to tracks

Allocated to track

Stage n %
Plaintiff elected Standard Track at time of filing DCM Documents 16 5
At the first Status Conference 261 80
~ At an adjourned Status Conference 34 10
Other* 17 5
Total 328 100

*  Imcludes at the application to transfer to DCM or in the judge’s chambers prior to the first
Status Conference.

In addition, there was a small proportion of cases that had not been allocated to a
track. Of the 197 cases awaiting a Status Conference and track allocation (Table 4.3),
10% had previously had a Status Conference but had not been allocated to a case
management track at the time of the study. ‘

Thusitwas not always possible for the Courtand the parties to determine asuitable
track at the first Status Conference. A judicial officer suggested that there may have
been too many uncertainties in the case or certain steps such as the filing of DCM
Documents needed to be completed first. This practice has implications for
whether the time goals will be met, as the computer system does not start to track
time until a case is allocated to a case management track.

.......‘,....“.‘-._.__.p__.........__.__,,,_._...__.,...,...._..__,.._.
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Further, a small proportion of cases were never allocated to a track. They were
placed straightinto the Holding List for allocation of ahearing date (see Table 4.8)
as they may have been ready for trial or unusually urgent.

What was the basis for track allocation?

Track allocation was decided by the Court and/or the parties as intended. In all
cases on the Standard Track the plaintiff had elected for the track. Cases on the
Individual and Special Tracks were allocated by the Court usually in consultation
with the parties and on the basis of the information provided in the DCM
Documents. One judicial officer suggested that generally track allocation was
based on the urgency of the case, the seriousness of the injury, or whether the case
was a test case. Thus, it would appear that track allocation in the Individual and
Special Tracks was being made according to the needs of the case.

However, after the first year it was too early to tell whether cases were assigned to
tracks according to their “complexity and need for pre-trial activity”. The Court
provided no objective criteria for track allocation. In addition, too few cases had
passed through the system to determine whether they had met the management
requirements of the tracks. Further, the parties can elect the Standard Trackwithout
court consultation and it is possible that the Court would have assigned these cases
differently. It will be important to examine whether cases on the Standard Track
meet the requirements for this track when enough cases have progressed through
the system.

However, the fact that very few cases had changed tracks in the first year tends to
suggest that cases are being appropriately assigned. The survey indicated that only
four cases had changed tracks, all had changed from the Individual to the Special
Track. Too many track changes may also undermine the success of the system.

Was the appropriate level of management being provided on each track?

The level of management provided by the Court appeared to vary according to the
track. Observations of court procedures revealed that for cases allocated to the
Individual Track the Court and the parties discussed the case at the Status
Conference and decided upon the steps necessaryand the time needed to prepare
the case. The steps and the time allowed varied case by case. In this way the
managementwasindividualised and tailored to the needs of the case, Insome cases
the Status Conference needed to be adjourned. The number of Status Conferences
held for cases on the Individual Track ranged from zero to five, with the average
being 1.3.

Observations revealed that for cases allocated to the Special Track the steps and the
time needed were also developed in consultation with the parties and were tailored
to the needs of the case. Caseswere allocated to either a trial judge or the List Judge
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for case management. Several Status Conferences had been held in most cases. The
number of Status Conferences held for cases on the Special Track ranged from
zero to five, with the average being 2.8. This would suggest that cases on the Special
Track were, on average, receiving more intensive management than cases on the
Individual Track.

It was evident that the Court was providing little management to cases on the
Standard Track. All cases had received the setof standard directions and a fixed time
frame in which to complete the directions. A Status Conference had been held in
only one case. This resulted from a listing error.

In this section we have seen that in the first year differential treatment of cases has
been in general, implemented as intended. This will assist the Court to reach its
program goal of using its judicial resources effectively. However, it remains to be
seen whether cases were assigned to tracks appropriately.

4.3.3 Possible Modifications for Differential Treatment of Cases

Given the limited use of the Standard Track in the firstyear, it could be questioned
whether the existence of the track was justified. The use of this track may change,
however, as more cases begin to pass through the system.

Some of the court officers interviewed suggested that the Standard Track could be
removed. This would mean that all cases would receive individualised manage-
ment. Alternatively, as some solicitors suggested, the Court could encourage more
cases to use the Standard Track. The need to attend the Status Conference is then
eliminated, which would ease the workload for both practitioners and the Court.

Another suggestion made bya court officer was that a separate list for possession cases
could be developed to increase efficiency. It was considered that these cases are
simply “delaying the inevitable” and could be dealt with separately which would
“free up” the lists for other cases in the system.

4.4 Were the Time Goals and Timetables Implemented
‘as Intended?

4.4.1 Overview

To address whether the time goals and timetables were implemented as intended
in the first year we consider the cases in which timetables have been set for case
preparation. These cases form 20% of the DCM caseload. We examine whether the
timetables set met the time standards specified in the program design and whether
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the parties were able to meet the timetables. We also examine whether the key
events were occurring on time. Finally, we consider whether the Court made any
changes to this feature in the first year and possible future modifications.

We found that:
* Firm time limits were set at an early stage in most cases.

¢ Ingeneral the time standards were being met. The key events - the Statusand
Final Conferences — were generally held in the times specified. The time-
tables set in each track for case preparation met the time standards set. The
Court’s computer system contributed significantly to ensuring that the time
standards were met.

¢ After the first year it was projected that the majority of cases would meet the
overall time goal for disposition of 18 months, based on the length of the
timetables set. In fact it was projected that on average cases would progress
through in 13 months, well within the time goal.

* The Court was monitoring the parties’ compliance with the timetables. A
Default Conference was held if the plaintiff did not file the Certificate of
Compliance on time to ensure that the case would be finalised within the
designated time frame.

Thus, in the first year, the time goals and timetables had been largely implemented
as intended. However, we also found that:

* Inasubstantial proportion of casesin case management tracks, no timetables
had been set.

¢ Theshorttimetablessetwere creating difficulties for both the partiesand the
Court. In some cases the parties had trouble meeting the Compliance Date.
For the Court, cases were coming up for hearing more quickly than the Court
could provide the resources to deal with them.

* In addition it was shown in previous sections that certain practices of the
Court, although not widespread, may have significant implications for
whether time goals are met. These included returning cases to the Not Ready
List once court intervention had commenced and not allocating cases to
tracks at the first Status Conference.

Full details of the timetables set, the timing of key events and the rate of compliance
are now provided.
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4.4.2 The Main Findings

At what stage were timetables set?

The Court had set a Compliance Date in a total of 254 cases at the end of the first
year of the program.91 Most timetables were set at an early stage as was intended.
Table 4.5 shows that in most cases (68%) the Compliance Date had been set at the
first Status Conference, However, there was a considerable proportion of cases in
which the Gompliance Date had been set at a later stage — at an adjourned Status
Conference (21%).

Table 4.5. The stages at which Compliance Dates were set

Compliance Date set

Stage n %
Upon election of the Standard Track 15 6
At the first Status Conference 173 68
At an adjoumead Status Conference 53 21
Other 13 5
Total 254 100

*

Includes at the application to transfer to DCM or in the judge's chambers prior to the first
Status Conference.

In addition, there were relatively large numbers of casesin which the Courthad not
set a Compliance Date. No Compliance Date was set in 27% of the cases in the
Individual Trackand in 48% of the cases in the Special Track. However, the program
design did not always require that a Compliance Date be set in the Special Track.

Thus, it was not always possible for the Court to work out a timetable for case
preparation at the first Status Conference. According to a judicial officer, often
there were too many uncertainties in some cases to do this.

‘What was the length of the timetables set?

The survey indicated that the length of the timetables set varied according to the
track, and in the Individual and Special Tracks varied widely between cases. In
general, the timetables set were in accordance with the standards specified in the
Practice Note, as the computer system ensured that this occurred. Often the
timetables set were well within the time standards. Overall, the average length of
the timetable set was 171 days (5.6 months or 24 weeks).%2
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The timetables the Court set for cases in the Individual Track ranged in length
from seven (o 315 days (10.4 months or 45 weeks).93 The average length of
the timetable was 137 days (4.5 months or 20 weeks).94 This is well within the
210 sitting days (approximately 42 weeks) specified in the Practice Note (see
Table 3.1). Figure 4.3 shows that there was a high proportion of cases proceeding
through quite quickly, with a timetable of six months or less (78%).

Figure 4.3. The length of timetables get in the Individual Track
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Timetables set for cases in the Special Track ranged in duration from 84 days (2.8
months or 12 weeks) to 505 days (16.6 months or 72 weeks). Thus, some cases were
progressing through quite quickly. However, the average length of the timetables
set was 448 days (14.7 months or 64 weeks) 9% So, on average, cases were progress-
ing more slowly than the time standard specified in the Individual Track.

Little variation was evident in the length of the timetables set for the 16 cases on
the Standard Track. The duration of the timetables ranged from 430 days (14.1
months or 61 weeks) to 453 days (14.9 months or 65 weeks) .6 The average was 438
days (14.4 months or 63 weeks). So, on average, cases were meeting the time
standards set in the Practice Note and they were progressing through more slowly
than cases on the Individual Track, as intended.%?
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The timing of key events

In general the key events — the Status and Final Conferences —were also occurring
in accordance with the time standards specified.98 The Court’s computer system
ensured that the conference dates were allocated in the times specified.

Section 4.2.2 showed that for erdinaryproceedings, the Status Conference was held,
on average, 96 days (14 weeks) after the DCM Documents were filed.9° For default
proceedings the Status Conference was held, on average, 23 days (three weeks)
after the defence was filed, 100

The Final Conference was held, on average, 28 days {four weeks) after the plaintff
had filed the Certificate of Compliance.101

Projected time to disposition

After the first year of the program, the projected time to disposition in ordinary
cases, from the time of filing of the DCM Documents, was approximat,ely 13
months, This is well within the 18 month goal. The projected time was calculated
using the average times as a guideline: 14 weeks (three months) from the filing of
the DCM Documents to the Status Conference, six months for the timetable and
an approximate time of four months to the hearing.192 Figure 4.4 illustrates this.
Other types of cases should praceed through more quickly than this, as they do
not have to wait three months for a Status Conference.

However, it is important to note that the projection was based on only those cases
that had filed the DCM documents and on the timetables that were set in the first
year. The time frames may change as more cases begin to pass through the system.

Flgure 4.4. The timing of events under DCM for ordinary proceedings
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The Compliance Dates

After the first year of the program it was too early to tell how effective the
Compliance Dates were as most cases had not reached the Compliance Date.
Only 31% of the 254 cases in which a Compliance Date had been set had reached
the Compliance Date.1%3 However of these cases, a substantial proportion (31%)
had not met the Compliance Date. These cases had all proceeded along the
Individual Track.

As intended, a Defauit Conference was held before the List Judge when the parties
did not meet the Compliance Date. This was held on average 26 days (four weeks)
after the Certificate of Compliance was due.10% The main focus of the Default
Conferences appeared to be to get the cases back on track, and to establish what
steps still needed to be completed to get the case ready. In general, new directions
were given and a new Compliance Date set. The Default Conierence constitutes a
significant way in which the Court ensures that time goals are met.

One of the main reasons suggested to explain the difficulties parties had in meeting
the Compliance Dates was the short timetables being set. It was suggested by one
court officer that often the solicitors and the Court had been too ambitious in
setting time frames. Problems, unforeseeable at the Status Gonference, had then
arisen which meant that the timetable could not be met.

In some cases the Compliance Date had been changed. The survey indicated that
the date had been changed in 13% of the 254 cases in which the Compliance Date
had been set. As with track changes, too many Compliance Date changes may also
undermine the success of the program. However the number of changes also
suggests that some parties may be coming back before the Court when problems
do arise.

Solicitors interviewed also raised some potential problems in meeting timetables.
The first was that solicitors are often dependent upon other sources to provide
them with relevant case information (for example, doctors and the police). If these
sources delay in responding to requests for information, solicitors may not be able
to complywith the timetables set. The second problem raised was that as solicitors’
caseloads increase in DCM, they may find it difficult to meet the multiple case
deadlines that the program will impose.

The shorter than expected timetables set during the first year of the program’s
operation were also found to have caused some problems for the Court. A court
officer believed that the fast progress of cases had resulted in too many cases
being placed in the Helding List. This meant that cases were coming up for hearing
more quickly than the Court could provide the resources to deal with them.
However, thiswill be agreater problem when more cases begin to progress through
the system.
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This section has shown that the time goals and timetables were implemented
according to plan in the first year for those cases that had progressed out of the Not
Ready List. This should assist the Court in meeting the program goal of reducing
the time to disposition. However, the short timetables being set were creating
difficulties for some parties as they could notmeet their timetables. Asaresultsome
are having to appear before the Court an additional time at a Default Conference.
This may have implications for the costs of litigation and has the potential to
increase the time to disposition. Towards the end of the first year the Court began
to set longer timetables allowing more time for each step. This is to allow for any
difficulties that may develop in the case.

4.4.3 Possible Modifications for Time Goals and Timetables

Given the difficulties being created by the short timetables being set, one court
officer suggested that the Court should impose a mintmum time standard for case
disposition, in addition to the 18 month maximum currently imposed. It was
suggested that this minimum could be set at 12 months. It was noted, however, that
this minimum could not apply to the cases on the Special Track as they may need
to proceed through far more expeditiously.

Another court officer suggested that Default Conferences should be eliminated from
the program. Instead a Final Conference should be held in cases where solicitors
have not filed the Certificate of Compliance on time. At that conference, the case
could be placed in the Holding List if ready, or if necessary, it could be referred to
a judge. The elimination of the Default Conference may reduce the number of
timesa case appears before the Court. This would create savings in terms of judicial
resources and legal costs, '

4.5 Was the Control of Adjournments Implemented
as Intended?

4.5.1 Overview

To address whether the control of adjournments was implemented as intended we
consider the number of adjournments of Status and Final Conferences.

We found that:

¢ Twenty-seven percent of the Status Conferences had been adjourned to a
further Status Conference and a further 25% had been adjourned for other
purposes.

¢ Almost half (46%) of the Final Conferences had been adjourned.
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Thus in the first year the Court did not implement a firm policy on adjournments
as fully as it intended.

More detail on the adjournments and the reasons for them follow.

4.5.2 The Main Findings

Status Conferences

Observations and the results of thé file based survey indicated that there had been
a substantial proportion of adjournments of Status Conferences. The Supreme
Court statistics show that at the end of the first year 885 Status Conferences had
been held and 235 of these, or 27%, had been adjourned to a further Status
Conference.195 A further 225 Status Conferences (25%) were adjourned for other
purposes, mostly for a return of subpoena date. Of particular concern was the
number of adjournments for cases on the Individual Track. It was intended that
most cases on the Individual Track would only require one Status Conference.
However, the survey indicated that 29% of cases on the Individual Track had had
more than one Status Conference in the firstyear. This did notinclude any pending
Status Conferences. In fact some cases had had as many as five conferences as
Section 4.3.2 showed.

Comments from the key informants suggested that the number of Status Confer-
ences adjourned was perhaps not unintended by the Court, as it was recognised
that certain steps or some issues may need to be dealt with prior to the setting of
the timetable.

A wide range of reasons were given for the adjournments by key informants. Some
of the judicial officers and other court officers suggested that often issues needed
to be dealt with first, such as disputed interlocutory processes, or applications for
summary judgementneeded to be referred to another judicial officer for determi-
nation, additional parties needed to be joined or cross claims made. In other cases
the Status Conference had to be adjourned as the parties had not received
notification of the conferences and did not attend.

Key informants also expressed the views that the adjournments were more due to
cases not being as prepared as the Court had intended, and the fact that both the
Judicial officers and the profession were still getting used to the system.

However, some court officers and practitioners felt that perhaps the Court had
been “lenient in the early nurturing stages of the program” and could have
exercised more control.
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Final Conferences

The number of Final Conferences adjourned, on the other hand, wasnotintended
by the Court. Of the 50 Final Conferences held in the firstyear 23, or 46%, had been
adjourned to a further Final Conference.10

The key informants suggested that some final conferences had to be adjourned for
reasons similar to those applying to the Status Conferences. That s, parties did not
attend conferences as they did not receive notification, judicial officers and
practitioners were still getting used to the system, and the Court had been lenient.

The most common reason given for the adjournments was that there were
problems with the timetables set which meant parties were not in a position to
discuss settlement. As a result the Final Conferences were, in effect, treated as
Status Conferences. In some instances, steps had been left off the timetable set at
the Status Gonference and new directions had to be given for these steps.

However, most key informants felt the problems arose from the short timetables
that were being set. Previously it was suggested that some parties had difficulties
meeting their timetables and so did not file the Certificate of Compliance on time
(Section 4.4.2). It also became apparent that in other cases the parties had
difficulties meeting their timetables but had chosen to file the Certificate of
Compliance even though all directions had not been completed. As one practi-
tioner described it: “Problems do not emerge until the Final Conference as the
Final Conference represents the first opportunity to let the Court know if things
are going wrong. There is no formal mechanism built into the system to allow
practitioners to interrupt the timetable, except by way of a Notice of Motion.” On
the other hand, a court officer suggested that perhaps practitioners were “falling
into old habits and just filing the certificate to get on the queue”.

Thus the Court has not implemented the control of adjournments as well as
intended. Through limiting adjournments and minimising procedures the Court
aimed to achieve its program goals of reducing the time to disposition and effective
use of judicial resources. The number of adjournments that are occurring may
make these goals difficult to meet. NCSC research has indicated that the pace of
litigation is affected by the practices of the Court and the practitioners in relation
to the granting of adjournments.}%7 The adjournments also mean that the number
of court appearances required by the parties is increasing which may have
implications for the costs of the litigation.

Some key informants, however, suggested that the Court began to exercise
more control aver adjournments towards the end of the first year. This may also
modify itself in the future as more cases begin to flow through the system and
practitioners and court staff adjust to the new system. Judicial officers are also
encouraging parties to approach the Court if any problems emerge after the
timetable has been set.
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4.6 Was the Program Administered as Intended?

4.6.1 The Staff Involved

As intended, only a small number of judicial officers and registry staff were
responsible for program operation during the first year,

Key informants felt that the Court had kept fairly tight control over the DCM
program through having a small core of staff involved in the delivery of the
program. Although there was some variation in the approaches taken by the
judicial officers, it was argued that the staff involved are familiar with the philoso-
phy of the program and can ensure that it is delivered in a consistentway. The view
was also expressed that they work well together to resolve any issues.

Initially the program was judge driven, with the List Judge conducting all Status
Conferences. However, after six months the responsibility of conducting Status
Conferences was handed over to the registrars. Three registrars became involved
in conducting the Status and Final Conferences. By the end of the first year one
registrar was handling most of the Status and Final Conferences.

Many of the practitioners interviewed expressed some reservations about the
handing over of responsibility to the registrars. Theyargued that judges have more
authority than registrars, and therefore have more impact when presiding over a
conference to direct parties and to focus attention on the real issues of a case. Itwas
also suggested that with greater judicial authority comes a greater ability to impose
sanctions on solicitors whe fail to comply.

The court officers and a few of the practitioners, however, argued that the level of
judicial officer presiding over a conference should be irrelevant to its “success” as
individuals apply court procedures differently. Some suggested that it was in fact
beneficial to have the registrars handling the Status Conferences as then the same
judicial officer could handle the case right through to the Final Conference, which
would lead to greater consistency of rule application.

The interviews also provided the opportunity to consider the effect that the
introduction of DCM had on the workload of court staff.

Judicial officers

After the first year, DCM was not considered to have had a major affect on the
workload of judicial officers, generally. It was suggested that their workload had
been “reorganised” rather than expanded. However, it was also noted that the
workload had not increased as only a relatively small number of cases had begun
to progress through the system. In the longer term DCM is expected to have a
beneficial effect on judicial workload as it is intended to reduce the number of
times the parties must appear before the Court and remove the lack of case
preparation which takes up judicial time and causes the judges frustration.
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Registry staff

DCM, on the other hand, was considered to have increased the workload for
registry staff as these staffwere attending to DCM duties in addition to their normal
duties, The attendance at court conferences had particularly added to the work-
load. It was also believed that the workload for counter staff within the registry had
increased due to the increased number of documents thatare being filed under the
program. This appears to be exacerbated by the fact that little training in DCM was
provided to those staff. '

4.6.2 The DCM Computer System

Observations and comments from the interviews suggested that the computer
system had run well in the first year and had contributed enormously to the
operation of DCM.

There was general recognition among key informants that there is a need for the
Court to increase computerisation to increase efficiency. One solicitor felt there
was o reason why the Court “should not catch up”, and that increasing computeri-
sation should ultimately reduce costs for the Court as it sireamlines procedures.
One judicial officer suggested that the Supreme Court still has a long way to go in
the development of its computer system, indicating that other legal institutions
have more advanced systems in place.

Practitioners also saw the use of computers in the court room as increasing the
efficiency of litigation. They were particularly impressed with having printed
directions handed to them “on the spot”. This initiative was considered to “save
inconsistencies and misunderstandings”. Others noted that the issuing of printed
directions servesasan “easyguide to litigation”, thus making it easier for infrequent
litigators and small firms.

However, despite the advantages of having such a management system, there were
a few issues raised by some court officers regarding the operation of the computer
system. They felt the system had been too inflexible and had governed judicial
officers to a certain extent.

Several changes were made to the computer system in the first year. More
directions were added to the setinitially built into the system, as the need arose and
to suit the styles of the judicial officers. The Court will continue to modify the
system to enable it to run more efficiently. Key informants also suggested that the
system should be enhanced to allow the Court to make better projections about its
caseload and resource needs.

In sum, this section has examined the first year of operation of the program to
address whether the program has been implemented as intended. The conclusion
is that generally the program was implemented as intended, although some
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features of the program were implemented more fully than others. The next
section will supplement this analysis by examining the key informants’ views one
year into the program.

Bl Supreme Gourt of New South Wales, 1994, Annua! Review.
82 Based on figures provided in the Supreme Court, Annual Review, 1994,

83 Goerdt,], 1991, Explaining the Pace of Givil Litigation: The Latest Evidence from 37 Large Urban
Trial Courts, fusiice System Journal, 14(3) and 15(1), p. 301,

84 Mixed claimsinvolve claims for aspecific sum of moneyand an unquantified amount of damages.
They are dealt with as ordinary proceedings.

85 Where the plaintiff elected the Standard Track the Court promptly issued a set of uniform
directions.

86 A few cases had filed DCM Bocuments but were later returned 1o the Not Ready List.

87 This was based on the 146 cases in which the plaintiff’s DCM Documents triggered the Status
Conference and the Status Conference had been held. In several cases the parties had applied
for expedition and the Status Conference was held earlier. These cases are not included in this
analysis.

88 Based an 131 cases in which a defence or cross claim had triggered the Status Conference and
the Status Conference had been held.
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89 Cases that were returned to the Not Ready List after a Status Conference were excluded from
this analysis.

30 Mahoney, B, et al, 1988, see note 8.

91 Note that this includes some cases that had finalised and were no longer in a case management
track.

02 Based on 238 of the 328 cases on the case management tracks in which a Compliance Date
had been set. Timetable lengths were calculated from the date of track allocation to the
Compliance Date.

93 In two cases the timetable appeared to exceed the 42 week time standard set, however once the
Court vacation period was taken into account the timetables were found to have met the
standard.

94 Based on 211 of the 281 cases on the Individual Track in which a compliance date had been set.
95 Based on the 11 cases on the Special Track in which a Compliance Date had been set,

96 Timetable lengths were calculated from the time the Standard Track was elected to the
Compliance Date.

97 The Practice Note specified the Standard Track timetable as 275 sitting days (approximately
55 weeks). However, the survey was measured in actual days, making comparison difficult. Once
the Court vacation periods were taken into account, cases were in general found to be meeting
the time standards.

98 The Practice Note specified that the Status Conference should be held 65 sitting days {approxi-
mately 13 weeks) after the DCM Documents were filed, or ten sitting days (approximately two
weeks) after the defence was filed, and the Final Conference should be held 15 sitting days
{approximately three weeks) after the Certificate of Compliance was filed. However, the survey
was measured in actual days, making comparison difficult,

99 This was based on the 146 cases in which the plaintiff's DCM Decuments triggered the Status
Conference and the Status Conference had been held. In several cases the parties had applied
for expedition and the Status Conference was held earlier. These cases are not included in this

analysis.

100 Based on 131 cases in which a defence or cross claim had triggered the Status Conference and
the Status Conference had been held.

101 This was based on 39 cases in which the Certificate of Compliance had triggered the Final
Conference and the Final Conference had been held, and the relevant information was available.

102 At the time of the study cases had an approximate wait of four months from the Final Conference
to the hearing.

108 Note that six cases were finalised before they had reached the Compliance Date.

104 Based on 16 cases in which the non-filing of the Gertificate of Compliance had triggered the
Default Conference and the Default Conference had been held.

105 Supreme Court of New South Wales, 1994, Differential Case Management Report.
106 Supreme Court of New South Wales, 1994, see note 105.

107 Mahoney, B, et al, 1988, see note 8.

5

Program Success, Future and
Implications

This section provides an account of the key informants’ views on the debate which
surrounded the introduction of DCM, and their views about program success and
future. It supplements the quantitative analysis of Section 4 by providing percep-
tions of key informants about the advantages and disadvantages of the DCM
program and their perceptions of what it will take for the program to achieve its
goals. It also discusses the implications they believed the DCM program has for
the legal profession and the justice system.

5.1 Views on the Debate About DCM One Year Later

Section 2 provided an account of the opposition the Law Society and the Bar
Association had to the introduction of DCM. The issues discussed in Section 2.3
were raised during the interviews, providing the opportunity to ascertain how
closely the opinions of individual practitioners reflected the official view of their
representative organisations,

5.1.1 Is DCM Appropriate?

In general, the solicitors and barristers who were interviewed believed that DCM
was an appropriate means through which to deal with cases coming before the
Court. Mostviewed court management of cases asinevitable, and that the introduc-
tion of DCM was a response to a need to increase control over case processing. One
practitioner stated that the involvement of the Court had increased enormously
over the past 20 years, and this increased involvement was generally positive. The
practitionerswho were of this view agreed that DCM does notrepresent something
entirely new. Instead, it represents a refinement of previous management pro-
grams which had been put in place by the Court. There was recognition thatin the
past the Court had adopted a “laissez faire” approach to litigation, but thatin the
interest of efficiency, such a system was no longer appropriate.

A number of participants commented on the increased role of the judiciary in the
administration and management of cases under DCM. This broadening of judicial
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duties was viewed as judges fulfilling their responsibility to all cases, not just to the
small percentage of cases which end up before a judge ata hearing. Thus, DCM was
considered by some to more equally distribute “justice” among cases coming
before the Court. '

A judicial officer believed that greater cooperation had emerged between the
parties, and between the parties and the presiding judicial officer during court
appearances. Better communication and co-operation between the parties’ legal
representatives was also heralded as an argumentfor DCM by its proponents. Itwas
suggested that this has been the result of the parties coming “face to face” earlier
in the proceedings than occurred in previous systemns, and that far more can be
achieved face-to-face than through written correspondence.

There were however some practitioners who considered the degree of case
management applied by the Court under DCM as being not only inappropriate,
but excessive. The basis for this opinion was that the pace of litigation should
remain firmly in the hands of practitioners, as it is they who know what is best for
the case. Anotherwas that DCM was too complicated, and was therefore unsuitable
for personal injury claims, most of which are “run of the mill” at any rate.

5.1.2 Is There a Need for DCM? .

The necessity of introducing DCM on the basis of “recent developments™ % which
had occurred in the Common Law Division was generally not questioned by the
practitioners who were interviewed. The need to introduce a new program of case
management was however questioned by others on the basis that Practice Note 68
could have been made to work had the Court been willing to impose sanctions on
practitioners who failed to comply. One practitioner predicted that the fate of
Practice Note 81 will be the same as that of Practice Note 68, because the Court will
again fail to impose sanctions on non-complying solicitors.

5.1.3 Does DCM Impose Additional Burdens on Solicitors?

There was a mixed response from practitioners regarding whether DCM imposed
additional burdens on solicitors. All city based practitioners did however suggest
that DCM would create greater burdens for suburban based practitioners; only one
of the two suburban solicitors interviewed agreed.

Most of the solicitors stated that DCM had not changed their workload, but that it
had changed their work practices, with tasks being attended to earlier rather than
later as was the case under Practice Note 68. One practitioner considered this to
be a positive result of the program, as it will serve to standardise the work practices
of practitioners.
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A few solicitors took the view that DCM has brought with ita more complex system
of litigation. This hasaffected their ability to delegate work as theywould have done
under previous systems. It has also resulted in them spending more time per case
due to the increased number of documents required by DCM.

In contrast to the early concern of the Law Society that DCM would decrease the
number of cases a firm would be able to take on, one solicitor indicated that quite
the reverse had occurred. DCM had not increased the amount of work he was
conducting on a case-by-case basis, but it had increased his workload simply by
virtue of the number of cases which he was now able to attend to due to the speed
with which DCM had been dealing with cases.

Therefore, with regard to the issue of solicitor burden, it appears that most
practitioners interviewed had not been unduly affected by DCM to date. It remains
to be seen however if solicitor burden is related, as has been suggested, to the
number of cases a solicitor has running under DCM at one time.

5.1.4 Will DCM Affect the Costs of Litigation?

During the debate surrounding program introduction, it was argued that DCM
would increase the costs of litigation due to additional documentation require-
ments, the need for early case preparation and through senior practitioners being
unable to delegate work. We saw above that some practitioners have indicated that
their workload has increased as the result of increased documentation require-
ments and an inability to delegate work. These effects would indeed affect the costs
of litigation.

Nevertheless, a mixed response was received from practitioners with regard to the
issue of costs. Their response was necessarily related to their views on solicitor
burden. A number of practitioners did believe that DCM would increase costs on
the basis that it required more documentation and more court appearances. The
early preparation requirement was also implicated as a source of additional costs.
It was stated that under Practice Note 68 the bulk of work was completed at the end
of a case, sometimes not until a case had been set down for trial. Thus, if a case
settled relatively early, the costs incurred would be relatively small. Under DCM,
however, with- an emphasis on early case preparation, all the “heavy” work is
completed atan early stage of the case. This early completion of work is necessarily
attended by increased early costs.

This point was indeed recognised by one court officer. It was noted that a costs
inerease could result for cases which would, under Practice Note 68, have settled
prior to any court intervention. That is, prior to the Notice to Set Down for Trial
being filed. However, it was also noted that this occurred only rarely, and that the
Court cannot allow such cases to “slip through the net” due to the possibility that
they may find that court intervention is required further down the track.
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Some practitionerswere however of the opinion that DCM would in fact reduce the
costs of litigation. Their belief was based on the same foundation as the Court’s.
That is, that DCM was designed to promote early settlement and reduce adjourn-
ments. Each of these, they argued, would result in cost savings.

A third view expressed by practitioners was that DCM would have little or no effect
on the costs of litigation. The basis of this argument was that proper case
preparation requires a certain amount of work to be done before settlement can
even be considered. Thus, while under DCM solicitors may be completing work
earlier than they would usually attend to it, the same amount of work is actually
being done. It was suggested by one practitioner that those who are finding that
they are doing more work under DCM may in fact be simply preparing their cases
more thoroughly than they had previously done. This aspect was considered to be
an advantage of the program ~ that DCM may in fact serve to make solicitors “come
up to speed”.

5.1.5 Summary

The interviews provided the opportunity to revisit the concerns raised by the Law
Society and the Bar Association before the introduction of the program. It was
found that the majority of the legal professionals interviewed one year into the
program were in favour of court management, seeing it as the means through
which to achieve efficiency of litigation. Most of the practitioners were broadly
supportive of DCM, several saying that they had changed their views on it over time.
There were mixed impressions about the burden that DCM placed on solicitors,
and the debate about the impact on costs still continues. In addition, the key
informant interviews identified several other areas of concern to stakeholders.
These are provided in Section 5.2,

5.2 Views About Key Features of DCM

In addition to the four general issues discussed above, one year following imple-
mentation key informants were able to provide an opinion on the operation of key
program features. The issues which follow were raised spontaneously, and there-
fore may represent issues of most salience to the key informants.

5.2.1 FEarly Disclosure of Information

DCM requires parties to disclose issues about the case to each other, early in the
proceedings, in the form of DCM Documents.109 Another issue about which there
was conflicting views was this early disclosure requirement. Most court informants
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and practitioners were of the view that early disclosure would be an advantage as
it would eliminate “trial by ambush”, which was considered to exacerbate delay. As
one practitioner stated, early disclosure “ensures that the merits of the case are
focussed upon during the early stages, before getting into preparation for trial”.
This was considered to be particularly important in complex cases. It was also
believed that early disclosure will serve to facilitate early settlement, If issues are
considered at an early stage, the case can be prepared in a structured manner and
not in “a last minute panic”,

In contrast to this, there were a few practitioners who believed that early disclosure
constituted “giving the game away” which would only serve to “benefit the other
side”. This opinion was based on the belief that early disclosure will facilitate,
particularly for the plaintiff, the manufacture of evidence in rebuttal. Another
objection to early disclosure was that written or read evidence is unsuitable for
determining the credibility of witnesses.

More generally, early disclosure was viewed as having the potential to encourage
parties to overstate their case in an attempt to induce settlement. It was also
considered to have the potential to encourage cases to go to hearing rather than
settle at an earlier stage in the proceedings. This opinion was based on the belief
that if the parties have fully prepared their case, then there is no reason to settle.
DCM, it was argued, would result in cases becoming “trial ready” much earlier,
which could serve to motivate the parties to go to hearing.

The concerns raised by the practitioners with regard to the issue of early disclosure
are by no means new. All were in fact the topic ofa paper written in 1994.110 In this
paper, Beck presents both sides of the information disclosure debate. The conclu-
sion he reaches is that there are undoubtedly some disadvantages to “early
disclosure of a party’'s hand”. However, he considers these disadvantages to be
outweighed by the advantages. Further, he states that the prejudices which are
brought by early disclosure are frequently overstated. He goes on to say that the
advantages of early disclosure are great, with the argumentbeing thatit contributes
to a more satisfactory system of dispute resolution, which is not so dependentupon
arbitrary withholding or emergence of certain information.

5.2.2 Differential Treatment of Cases

The cornerstone of DCM, that is, treating cases differentially, was viewed by most
participants as being one of the greatest advantages of the program. It was this
which allows cases to be given directions tailored to specific case needs, thereby
either eliminating unnecessary work, or ensuring that all necessary work is
completed. A number of solicitors noted that DCM allowed urgent cases to come
up for hearing much more quickly than would have been probable under the
previous system. Two practitioners cited specific cases they were conducting in
which this had occurred.
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5.2.3 Time Goals and Timetables

A number of issues were raised pertaining to the time goals and timetables
imposed by DCM. These features were classified as having both advantages and
disadvantages.

Major advantages were predicted for plaintiffs under DCM. In addition to the
obvious advantages if DCM is successful in reducing delay and costs, it was seen as
having the potential to encourage rehabilitation, As one judge stated, DCM, with
its emphasis on early resolution, will enable litigants to “get their lives back to
normal as quickly as possible”. This was contrasted with the “old” systems which
were considered to be “counter productive to rehabilitation”, and as “encouraging
malingering”simply by virtue of the duration of litigation. If successful in achieving
these advantages for plaintiffs, it was suggested that the ultimate result would be a
more positive public perception of the legal process.

A number of informants, both court staff and practitioners alike, indicated that
the main advantage of DCM goes to the practitioners. Under the system, those who
are prepared to work hard can get their cases listed for hearing quickly. Generally,
a major advantage of DCM is that it rewards those who want to work. Further, it was
argued that the time goals of DCM make litigation more predictable and control-
lable — for both the practitioners and the Court. This feature allows all to make
better use of time and resources, making scheduling of workloads possible.

A major potential disadvantage was that the time goals imposed could serve to
compromise the quality of justice delivered. This view was expressed by a number
of practitioners. It was seen earlier that a number of practitioners suggested that
the time frames imposed by DCM may serve to work against adequate case
preparation. There were two reasons for this belief. First, injury stabilisation may
not have occurred. Second, early case preparation may result in case issues being
missed due to it being too early to have established all of the issues which are
relevant to the case.

Another issue which was considered to affect the quality of justice for the plaintiff,
particularly by plaintiff solicitors, was the push for early case settlement. The
disadvantage of early settlement was that it may resultin a reduction of the amount
of compensation a plaintiff receives. For example, it was stated by one plaintiff
solicitor that defendants do not make realistic offers of settlement until a case has
“reached the door of the court”. Therefore, it was argued that a case which settles
at an early stage of the proceedings may suffer a reduction in the amount of
compensation the plaintiff would have received if the case was allowed to proceed
to hearing. This argumentwould seem to have some basis. In Section 2.5 an insurer
was noted as having stated that if DCM is successful in achieving early settlement,
insurers may benefit from savings as there seems to be a “connection”between case
duration and case outcome.
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5.3 Prospects for the Future of DCM

Commentwas sought on the key informants’ perceptions of the future of the DCM
program, and what the requirements of its success would be. There was a general
consensus among those interviewed that the program would continue in the
Common Law Division, despite the January 1996 “sunset clause” under which it is
operating. The program was considered to represent a trend in litigation which is
occurring on an international scale. As one solicitor stated “we are dealing with a
more educated clientele, people who are more aware of their rights and the result
is increasing litigation. The Court is getting busier and it needs to streamline its
procedures to cope with it”. Key court informants indicated that in January 1996,
the program will be likely to undergo some modification based on experience
gained during the first two years of operation.

Outlined below are five elements the key informants saw as being essential to the
ultimate success of the DCM program:

* adequate judicial resources;

* continued judicial support of the program,;
* maintenance of program momentum;

* solicitor compliance; and the

¢ application of sanctions.

5.3.1 Adequate Judicial Resources

The provision of adequate judicial resources to meet the 18 month time goal of
DCM was viewed by all key informants as being essential to the success of the
program. Failure to do so, it was believed, would have at least two effects. The first
was that practitioners would begin to file DCM Documents upon commencement
to “get into the queue”, regardless of the state of case readiness to proceed. This
would result in cases being adjourned when they come before the Court, which
wastes time and costs, not to mention Court resources. It was also believed that
there would be a fall in the rate of settlements, as the stimulus to settle due to “trial
date certainty”would be lost. In short, without adequate judicial resources the time
frames established by DCM will not be able to be maintained, and litigation wilt
once again become unpredictable and uncontrollable.

The likelihood of this occurring was considered, particularly by practitioners, as
being high. Inadequate judicial resources for civil cases in the Common Law
Division was described as alongstanding problem, and was seen as exacerbating the
problems which occurred with previous programs. Civil cases are not allocated a
specific number of judges to hear cases; instead, they receive in number what the
criminal jurisdiction does not require (see Section 3.1).
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5.3.2 Continued Judicial Support

Strong judicial leadership and support were highlighted as being fundamental to
program success. To date, DCM has received this but it was predicted that if it
does not continue, the program will lose its impetus and fail. It was noted by a
judicial officer that this has indeed occurred with other Supreme Court programs.
While the level of judicial support was high, programs have succeeded in achieving
their aims. However, should they lose the key judge, and with them goes enthusi-
asm for the program, programs have fallen apart. It was stated that “programs have
come and gone in the past depending on the backing they received from the
judiciary”.

5.3.3 Maintenance of Program Momentum

Another issue raised was the possibility of the program losing its impact as
practitioners become more familiar with it Essentially, the program would “run
out of steam” over time. This was recognised by ajudicial officer asbeing a potential
problem, and one which could be countered by implementing minor changes in
the program. He stated that “there isalways the need for changes, as something new
tends to keep things moving along™.

5.3.4 Solicitor Compliance

A related issue is that of solicitor compliance. The ultimate success of DCM
was recognised by both court informants and practitioners as resting with the
willingness of practitioners to comply, not only with the letter of DCM, but with its
“spirit” as well. In short, DCM cannot succeed simply by virtue of the rules it
imposes. As one judicial officer stated, “program success depends on early and
careful preparation of documentation” and that if the “old approach of loose or
open documentation is used, DCM will be of no benefit”. The statement by a
practitioner that “it takes both sides to want to settle” also highlights where some
of the onus for program success lies. If both parties choose not to prepare early
documentation and discuss settlement early in the process, the goals of DCM
cannot be achieved.

5.3.5 Application of Sanctions

The issue of solicitor compliance is particularly important to monitor because
some believed that a certain amount of program success will depend on the
willingness of the judiciary to impose sanctions on practitioners who fail to comply
with the rules imposed by DCM. The imposition of sanctions was seen as not only
having the potential to ensure solicitor compliance, but as a means of avoiding the
loss of program impetus, as it would be too risky for solicitors not to put in
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continued effort. One practitioner stated thatif the Court fails to impose sanctions
on solicitors who do not comply with the rules of DCM, it will be the "downfall” of
the program.

The issue of imposing sanctions on practitioners was raised during the interviews.
It was noted that there is some reluctance to impose cost rules on solicitors or to
strike unready cases out of lists as it is the litigant who ultimately pays the costs, in
both monetary terms and time. It was also suggested that judicial officers who
are not fully cormmitted to a program may be more likely to allow practitioners to
“flout the system”,

5.4 Implications for the Legal Profession and the Justice System

Comment was sought on any incidental effects the informants perceived DCM to
have had. Two main issnes emerged:

o the effect of DCM on work quality; and
* DCM and the emergence of a “two-tiered” justice system.

The issue of increased work quality under DCM was frequently raised during the
interviews. This was seen as having two possible origins. The first was that DCM
requires solicitors to work harder. It was stated by a solicitor that under DCM, less
competent solicitors are being made to “come up to speed” to meet program
requirements. It was further noted that DCM helps practitioners to achieve this
through the provision of written directions which serve as “checkpoints against
which they can run their case™. As one judge stated, “the aim of the Court is to put
solicitors on track, not to remove cases and punish solicitors”. Under DCM,
another judge stated “good” practitioners are no longer held up by “bad” ones.

Another view was that standards for work quality would be raised through DCM
forcing the “less competent solicitors out of the market for Supreme Court cases™.
Thus, specialisation of litigation will emerge as a result of the introduction of the
program. The practitioners who were of thisview considered it a positive side effect
of the program. Theybelieved that increased specialisation would coincide with an
increase in work quality, and the more thorough handling of cases.

1t was suggested that the introduction of DCM has, in one sense, created a “two-
tiered” justice system. While DCM cases may be forging ahead at a quick rate, this
is occurring at the expense of cases not in the program. It was pointed out by one
practitioner that when the program first began, it was possible to transfer old cases
into it. However, due to an increase in the DCM workload, the Court is accepting
fewer transfers. This was considered to disadvantage cases which have been in the
system for a long period of time. As one practitioner stated, “if the Court
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implements a program, then it should have the resources available to handle the
old cases aswell”. This problem was anticipated by the Court, but it was argued that
it was not feasible for the Court to wait for the backlog to dissipate before
implementing DCM, asin the mean time, the backlog would have been increasing.
Itisimportant to note that this effect of DCM is one which will continue onlyaslong
as there are cases under the old system awaiting hearing.

5.5 Summary

From the interviews, it became apparent that there was not as much disagreement
between the opinions and attitudes of the court staff and the legal practitioners as
might have been expected given the strong opposition the program received from
the Law Society and the Bar Association prior to its introduction (see Section 9.
There appeared to be an acceptance by the practitioners of the need for the Court
to establish mechanisms which provide greater management of case processing,
and recognition of the benefits of time standards and time goals which the DCM
program has introduced.

Generally however, the opinion of the profession in relation to DCM appears to
have changed since itsintroduction. Anumber stated that theywere opposed to the
introduction of the program, but that they had, as one practitioner put it,
“mellowed over time”. This was the result of a combination of the program not
having produced many of the problems which had been anticipated prior to its
implementation, and due to practitioners experiencing, first hand, benefits that
DCM can bring to clients who have cases which require fast attention. It was also
noted that the feedback that the Law Society had been receiving from the legal
profession generally had, to date, been positive. It would appear that the initial
furore which surrounded the introduction of the DCM program has to a large
degree subsided, and practitioners are simply “getting on with it” and responding
to the program as they would any other. '

The interviews also provided the opportunity to establish what the users of the
system saw as being fundamental to program success, as well as implications DCM
has for the legal profession and the justice system. Both of these issues will be
central to any review the Court undertakes of the DCM program.

108 See Section 2 for a discussion of this issue.

109 See Section 3 for a description of the type of information DCM Documents should contain.

110 Beck, A, 1994, “Developments in Litigation”, Law Tafk, 423, pp. 20-23.

6

Implications for the Program’s Future
and Remaining Research Questions

The main aims of this research were to document the development of the DCM
program, and to determine whether it had been implemented as intended by the

- Supreme Court. The study found that there was considerable opposition to the

program during its development, which continued through to itsimplementation
in January 1994. A fairly vigorous campaign was waged against the program by the
Law Society and the Bar Association, whose main concerns were the implication
the program had for the work of solicitors and the cost of litigation.

During the interviews with key informants held one year into the operation of the
program, it was found there was not as much dissension between the opinions and
attitudes of the court informants and the practitioners as was expected given the
initial opposition to the program. Instead, it was found that the profession had
undergone a shift in opinion over the past year. The initial opposition expressed
by most practitioners was replaced, at least at this stage, with support. It was stated
that the program had not created the host of problemswhich had been anticipated
and had provided considerable benefits to some of their clients.

The interviews provided some preliminary information on the concerns initially
raised by the profession. Some solicitors suggested that DCM had increased their
work burden, others did not. However it remains to be seen, given the newness of
the program, whether an increased burden will be experienced by some onlywhile
they are getting used to the system. On the other hand, it could be that those who
have not experienced increased burden are not yet putting in the amount of work
which is required by the program, or that they may once their caseload operating
under DCM increases. It was also predicted that DCM would force some practition-
ers out of taking their cases to the Supreme Court. However, it is still too soon to
determine whether this will occur.

With regard to the issue of costs, it may be found that DCM does achieve its goals,
but at some monetary and other costs to litigants. It remains to be seen whether
DCM will affect access to justice in the Supreme Court as some have suggested it
may do. Some suggested that DCM may tend to promote early settlement at the
expense of a fair settlement, and early case preparation at the expense of good case
preparation. Other issues are also relevant here. It is important to consider how
faster disposition may affect litigation outcomes, and litigant and solicitor percep-
tions of fairness and satisfaction.
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The analysis of how closely the program implementation followed program design
also highlighted implications for program modification. The following providesa
synthesis of the results presented in Section 4.

The first question considered was whether DCM has reached the cases that it
targeted. In Section 4 it was shown that it had. However, In the first year, 11% of
DCM cases were transferred to the program. Most of these commenced litigation
some years ago, and this group comprised a slightly different case mix than those
which have been commenced under DCM. Despite the fact that the Court builta
provision for transfer cases into the program, the following questions arise. What
is the benefit of applying DCM, with its emphasis on earlyintervention, to old cases?
Does this constitute efficient use of judicial resources? Are these the best cases
upon which to “test” the DCM program? Many of these cases are moving through
the DCM system at a faster rate than cases which commenced under the program.
Thisis because they were ready, or almost ready, for hearing at the time of transfer.
Itis important to consider that it is these cases upon which the Court is essentially
trialing the program, and upon which program precedents are being set. The
system, and the needs of the cases within it, may change as more of the cases for
which DCM was designed begin to move through the system.

The second question is whether DCM is achieving early court intervention. The
number of cases in the Not Ready List after the first year suggests that DCM.is not
achieving early intervention for all cases. DCM was introduced with the aim of
removing the control over the pace oflitigation from practitioners. While they have
done this to a certain extent by having a time limit within which DCM Documents
have to be filed, the period of 12 months which has been allowed appears to be
compromising the aims of the program. The Court did not anticipate that most
solicitors would take advantage of the 12 month period before complying with the
DCM documentation requirement. A considerable number of cases commenced
at the outset of the program remained in the Not Ready List 9-12 months later.
Again, a longer time frame is required to evaluate this program feature. Further,
itstill remains to be seen whataction the Courtwill take when cases not filing within
this period are called up. The Practice Note has not specified what should occur
at this stage, although it is fundamental to program success. The large number of
cases in the Not Ready List has implications for whether the goals of early
settlement and a reduction in the time to disposition will be achieved. Another
important issue is to establish why so many cases are remaining in the Not Ready
List for extended periods.

The DCM Documents themselves have caused concern. They are intended to
provide information which will facilitate track assignment and aid earlysettlement.
It was suggested that in some cases, the information provided on the documents
was notadequate enough to accomplish this. It was suggested that the Courtshould
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provide solicitors with a precedent upon which to rely while preparing the
documents, and should undertake early vetting of the documents, perhaps at the
time of filing, to ensure the standard is adequate. Problems have also been
encountered with solicitors filing a Certificate of Compliance but not having
complied with all directions. This and the adequacy of DCM Documents have
implications for adjournments and efficient use of judicial resources. This also
highlights, as some have said, that there may be a need for the Court to impose
sanctions on solicitors who choose not to conduct litigation in accordance with

the program.

This point brings us to the program goal of increasing the efficient use of judicial
resources. The number of adjournments which have occurred to date suggests that
this goal may also be under compromise. Itisimportant to consider why this might
be occurring. A number of possibilities exist. First, the Law Society predicted that
65 sitting days from the filing of DCM Documents to the Status Conference did not
allow practitioners enough time to prepare.lll Second, it may be, as has been
suggested, that practitioners and court staff require some time to get used to the
new system. Third, it is possible that practitioners are conducting litigation as they
were under the previous system, with little regard to the program rules.

If DCM fails to implement early intervention, it cannot ultimately achieve the goal
of reducing time to disposition. Nevertheless, it was found that, to date, the time
frames specified by the program are being met among the relatively small number
of cases that have proceeded through various stages. However, the small number
of cases operating in the system during its first year was noted, and some doubt
exists as to whether the availability of judicial resources will be adequate to achieve
its goals when larger numbers of cases require judicial attention.

Finally, the question which needs to be asked is whether differential management
of cases, on the basis of case complexity and the need for pre-trial management, is
occurring. With the Standard Track operating in its currentform, the answer to this
is not entirely. Solicitors can opt for the Standard Track regardless of case
complexity and need for pre-trial management, should they choose to do so. While
the Standard Track could be maintained for the “run of the mill cases”, without
Court supervision of track allocation for all cases it can never be sure that the aims
of DCM are being achieved.

This analysis of the implementation of DCM has identified key questions that can
only be answered with a rigorous impact evaluation. While this research describes
the development of DCM and discusses whether it has been implemented as
intended, it raises several important questions about the potential impact of the
program on the process of litigation, litigation outcomes and the issue of quality
of justice. Building on the results of this analysis of the first year's implementation
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problems, research should be conducted to assess whether the program is success-
ful in achieving its goals of reducing the overall time to disposition, achieving
earlier settlements and increasing the efficient use of judicial resources. An
assessmentalsoneeds to be made of whether the anticipated benefits and problems
do in fact occur, and what effect DCM will have on perceptions of justice.

111 Law Scciety documentation.
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Summary and Conclusion

7.1 Summary

Background and Research Objectives

This research examined the development and implementation of a program of
Differential Case Management (DCM) which became operational in the Common
Law Division of the Supreme Court of New South Wales on 31 January 1994. The
research had three main objectives:

* To document the background of the DCM program.

* To describe the characteristics of the program design and the program in
operation.

* To ascertain and report the views of key informants who have some knowl-
edge or experience of the introduction of DCM.

Main Research Findings

Inan atmosphere of government and public concern aboutincreasing court delay,
the Supreme Gourt convened the Common Law Delay Reduction Committee in
September 1988. Since its inception, the committee has implemented progres-
sivelymore intensive programs of case managementaimed atreducing delay. DCM
represents the third delay reduction program implemented by the committee.

Program Development, Modification and Debate

The ultimate responsibility for the features and design of the DCM program lies
with the Supreme Court. The Court sought input on the DCM program from the
legal profession once a draft of the Practice Note which introduced the program
{Practice Note 81) was completed. In response to concerns raised by the profes-
sion, the Court incorporated a number of changes into the DCM Practice Note. It
was found, however, that after the distribution of two drafts, lengthy discussion and
a number of program modifications, neither the Court nor the profession was
completely satisfied with the final version of the Practice Note.
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As this implies, there was considerable debate surrounding the introduction of
the program into the Common Law Division. Spokespersons for the legal profes-
sion expressed opposition to the introduction of the program on the grounds that
such intensive court management of cases was inappropriate and unnecessary
given changes which had already occurred in the Division. They also argued
that DCM would place additional burdens on solicitors and would increase
litigants’ costs.

Key informant interviews were conducted at the end of the first year of program
operation. These provided an opportunity to see whether the concerns originally
expressed by the Law Society and the Bar Association, and their opposition to the
program, was reflected by the current views of individual practitioners. Most of the
practitioners were supportive of DCM. However, the opinions held by a number of
individual practitioners about the program were found to have changed since the
introduction of the program. Several stated that they had themselvesbeen opposed
to the introduction of the program, but that their views had “mellowed aver time”.
This was the result of a combination of the program not having produced many of
the problems which had been anticipated, and to their experiencing, first hand,
benefits which DCM offers for clients who have cases which require fast court
attention. Most of the arguments used by the Law Society and the Bar Association
to oppose the introduction of DCM contrast directly with the arguments used by
the Court to support its introduction.

Was the Program Implemented as Intended?

An examination of the program’s operation during the first year allowed us to
determine the extent to which the program was implemented as intended. The
results indicated that the DCM program did indeed reach the cases that it
targeted but that some features of the program design were implemented more
fully than others.

It was found that early court intervention was not implemented entirely as
intended. The Court had intervened relatively quickly once parties filed the
relevant documentation. However, on the whole, parties did not file the DCM
Documents at commencement of the case as intended and one half of the cases
remained in the NotReady List at the end of the first year. Therefore the Court had
not yet commenced active intervention in most cases.

Differential treatment of cases was thought to have been implemented asintended.
The Court had succeeded in providing tailored and need specific directions and
timetables to cases in the Individual and Special Tracks. As a result some cases
received more intensive management than others.

The time goals and timetables were also considered to have been implemented as
intended. In general the Court succeeded in setting timetables to meet the time
standards specified in the Practice Note and the 18 month time goal. However
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often the timetables set were well within the time standards specified, and asaresult
some parties were having difficulties in meeting their timetables.

The Court did not control adjournments as fully as intended during the first year
of the program. Twenty-seven petcent of the Status Conferences were adjourned
to a further Status Conference and 25% were adjourned for other purposes. Forty-
six percent of the Final Conferences were adjourned.

The Future Success of the Program

Opinions were sought from key informants on the future of the DCM program.
There was general consensus that the program would continue, as it represented
a trend which was occurring on an international scale. It was suggested that in
January 1996, the program will undergo some modification based on the experi-
ence gained in the first two years of operation.

Five key elements required for the success of the DCM program came out of the
interviews;

* adequate judicial resources;
* continued judicial support of the program;
* maintenance of program impetus;

" ® solicitor compliance; and

* application of sanctions.

7.2 Conclusion

At the request of the Supreme Court of New South Wales the CJRC evaluated the
first year of the implementation of a program of Differential Case Management in
its Common Law Division. This report reviewed the development and design of
the program and presents the CJRC’s observations about the implementation of
the program.

The research has highlighted the complexities of controlling case processing and
delay reduction. The CJRC’s conclusions are that the case management proce-
dures introduced by DCM have incorporated features which are fundamental to
both successful case management and delay reduction. It has found, however, that
the program has not, in alt aspects, been implemented entirely as intended by the
Court. This fact has important implications for the future success of the program
in achieving its goals of promoting early settlement, increasing efficient use of
court resources and reducing the amount of time between case commencement
and disposition.
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It is important to note however that this evaluation is of the first year of program
operation. It is anticipated that the program will undergo changes as more cases
come into the system and as DCM becomes more internalised within both the court
system and the practices of legal professionals. '

In sum, this implementation analysis has answered questions about how the
program of DCM was implemented in the Common Law Division of the Supreme
Court of New South Wales, and has considered the implications of program
introduction. It has also highlighted areas of the program where modifications
may be required if the program is to achieve its goals. However the questions of
greatest significance can not be answered until a sufficient number of cases have
been finalised under DCM to enable an impact analysis to be conducted. Only at
that point will it be possible to consider whether DCM has achieved its goals and
what impact it has had on the process and cost of litigation.

o CTTT]
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APPENDIX 1

Data Coding Sheet

DCM IMPLEMENTATION STUDY CODING SHEET

FILE INFORMATION

Coder: ED Date: Dj]:[l:l

1 = computer 2 = court file D

Checked: D Entarad:

Current track: D

[

1

[ [ X

File/court number

Statement of Claim

Claim type

Summons

Dafance filed

Crass-claim filed

Number of plaintitfs

Number of defendants

Number of croas-claimante

Number of ¢crogs-defendants

Was the case transferrad into DCM?
If yes, where was It transtarrad from?
Wha requested the transfar?

Date of transfer

Date of filing in pravious forum

{dd-mm-yy}
Use code

{dd-mm-vyy)
{dd-mm-yy)
[dd-mm-=yy}

1=ves 2Z=no
Use code

Use code
{dd-mm-yyl
{dd-mm-yy}

| | Iothar:

Dothar:

DCM DOCUMENTS - PLAINTIFF

18
17
18
1g
20

Have the documents been filed?
Date of filing
Wera DCM documents dispansed?

Date they ware dispansad with

At what stage were they dispensed with?

1=ygs 2=mnp
{dd-mm-yy]
Tmyes 2=n0
{dd-mm-yy)

Usa code

A
22
23
24

25

DCM DOCUMENTS - DEFENDANT

Hzve the documants been filad?
Date of filing
Ware DCM documents dispensed?

Date thay were dispensed with

At what stage ware thay dispensed with?

T=yes 2mno
[dd-mm-yy)
1=yas 2=no
{dd-mm-yy}

Use code




88

An Implementation Evaluaiion of Differential Case Management

DCM DOCUMENTS - OTHER PARTIES

26 Party Use code D

27  Have the documents been fited? 1=yes 2=n0 D

28  Data of filing ldd-mm-yy} I:EED]]

29 Party Use code D

30 Have the documsnta been filed? 1ayes 2=no D

31  Date of llling {dd-mm-yy) Dj:EED

32 Pany Use code D

33  Have the documents been filed? 1=yes 2=no I:I

34 Date of tiling? {dd-mm-yy) D:D:!:D

35  Panty Usa code D

36 Hava the documents beon filag? 1=yes 2=no D

37 Dats of filing? {dd-mm-yy) m

CASE MANAGEMENT DETAILS

383 What stage is the cazae at? Use code mother:

39 I3 the case in a track? 1=yos 2=n0 D

40  Which track? Use code I___I

41  When was the case placed in this track? {dd-mmeyy) DID]:]

42 What stage was this? Dothu:

43  Give details of any changas in tracks (include Not Ready List)

44 Certiticate of Compllance Date {dd-mm-yy) Dm N/A D
45  Has thia dats baen complied with? Use¢ code EI

s Dote of fiing (I1I1I

47  Notice to Set Down for Trial filed D:DE N/A D
48  Statemant of Particulars filed Dj:EED NfA D
48 Was tha case referred to ADR at any stage? 1=yes 2=no- D

§0  Date of raferral {dd-mmi-yy) D:EEEEI

51  Stage of referral Use code D]
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DCM COURT APPEARANCES

Court Appearance 1

owe [TTTTT]  woee [LJowme

Judiicial Officar: Dj Other:

Directions

Court Appearance 2

o [[TTTT]  vwper [T Jothen

Judicial Officer: ED Other:

Directions

Court Appearance 3

o [TTTTT] e [LJowar

Judicial Officer: |:|:| Othar:

Diractions

Court Appearance 4

Date: D:EED] Type: | I IOther:
Judiclal Officar: I:D Other: I

Directions
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DCM COURT APPEARANCES (continued)

Court Appaarance 5

Date; EEED]] Type: I I Imher:

Judicial Officer: Dj Othar:

Dirgctions

Court Appsarance 6

Judicial Officer: D] QOther:,

owe: [TTTLT]  rvwe [T Jower

Diregtions

Court Appaarance 7

Date: I:D:D]] Type: I | |Othar:

Judicial Officar: ED Cther:

Ciractions

COMMENTS

APPENDIX 2

Interview Schedule

DIFFERENTIAL CASE MANAGEMENT - INTERVIEW GUIDE

(@

®)

(a)

v

@)

()

What would you say were the main factors that led to the introduction of
Differential Case Management?

How were the DCM procedures developed? Who contributed to that process,
and in what ways? How does DCM differ from the previous case management
system?

What would you say were the specific objectives of introducing DCM?

Has the program or the approach changed in any ways since DCM was first
introduced? If so, in what ways, and why?

Would you say that DCM has been consistently implemented in accordance
with: .

the general principles of differential case management, for example,
individualised management of cases, early and ongoing court management
ete.?

the rules set out in practice note 817

Do you have any comment on the time standards and tme goals specified
under DCM?

How, if at all, has the introduction of DCM affscted your own work or
workload, or the way you go about your work? Do you have any changes to
suggest which would improve/simplify things from your own viewpoint?

Has the introduction of DCM created more work or required additional
resources within the Court?

What is your general attitude to the increasing computerisation in the Courts
system? Do you have any comment on the way the Court is using computers
to manage ¢ases under DCM? What is your view on the vse of computers in
court 11D?

Who are the main groups affected by DCM? How would you say these
different groups have respended te it over the past year?
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|
9 From your perspective, what are the most positive aspects or benefits of the |
system? _ AP PENDIX 3
10 From your perspective, what are the most negative aspects or disadvantages PI‘ actice NO te 8 ].

of the system?

11 (@ Do you foresee any changes likely to be made in the way that DCM operates

in the future? o(‘:a
(b}  Are there any other changes to the system that you would suggest?
!
l 12 () How successful would you say DCM has been, so far, in mesting the
; objectives we discussed earlier? Is there anything which we have not so far
mentioned and which you think would help better achieve those objectives? Pew Douth Wales

(®  Are you aware of any other effects or implications that the introduction of
! DCM has had - that is, incidental or unintended effects?

| _ {¢) How do you see the future of DCM?

13 Do you have any other comment on DCM or the way it has operated to date? Supreme Court of New South Wales

Common Law Division

Practice Note No 81
Differential Case Management, Sydne
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Part 1
m

Introduction

1 New system of case management

The Common Law Division intends to give effect to a new system for Case
Flow Management. The system is to be known as "Differential Case
Management” or "DCM". The judges of the Common Law Division proposed
to give effect to this system under theic powers of pre-trial management of cases,
in parttcular their powers under 576A of the Supreme Court Act,

This Practice Note is to inform the legal profession and the public how the
Supreme Court will exercise its powers under the Supreme Court Act and the
Rules to implement DCM. The Practice Note does not confer these powers, it
merely explains how they will be exercised.

DCM is a refinement of the Active Case Management System covered by
Practice Note No 68,

2  What is Differential Case Management?

DCM is a system of individualised case management. It is designed to ensure
equal access to court services so that cases are resolved justly and efficiently,

DCM is 2 program for managing alf cases, not just those that will go to trial. It
is designed to promote the early settlement of cases. Cases that should have
been resolved at an early stage often settle at the door of the court or part way
through a hearing. This involves an unacceptable waste of scarce resources and
increases the cost of litigation.

For cases that cannot be settled, DCM is designed to reduce the time of the
hearing, by narrowing the issues for irial.

3  Proceedings covered by DCM

From 31 January 1994 DCM applies to the following proceedings in the
Commeon Law Division:

u those commenced on or after 31 Janvary 1994,

» those transferred from another court or from another Division on or afier 31
January 1994

m any others the Court directs it applies to.
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4  Proceedings not covered by BCM
DCM does not apply to the following:

m proceedings commenced by statement of claim that name a place other than
Sydney as the place of trial;

w proceedings for defamation;

m proceedings in the Construction list.

5 How does DCM work?

DCM modifies the existing case management procedures (set out in Practice
Note No 68} by differentiating between various types of cases according to their
complexity and the need for pre-trial activity. In this way, some cases recsive
more intensive management than others, As the essence of DCM is that sach
case is given only the necessary degree of management, the Court seeks to place
each case on an appropriate management track. These tracks are the Individual
Track and the Special Track. How the Court selects the appropriate track is
described later in this Note. Most cases will not require numerous direction
hearings, but cases which should respond to more intensive management will
receive closer supervision.

Plaintiffs who do not wish to take advantage of the benefits of Individual Case
Management have the option of proceeding along the Standard Case
Management Track.

6  Monitoring and reviewing the DCM system

This Practice Note applies to all cases commenced before 1 January 1996, This
“sunsel clause” provides a date for appropriate review of the DCM system. A

working party made up of representatives of the Court and the legal profession
will monitor DCM during its operation.

Part 2 _
“
General

7 Interpretation
In this Practice Note:

(a) default proceedings refers 1o proceedings commenced by statement of
claim which contain only a claim or claims for one or more of the
following:

® aliquidated demand;
® possession of land:
® an order for interest under section 94 of the Supreme Court Act 1970.

page 2
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(b) ordinary proceedings refers to proceedings which are commenced by
statement of claim that are not default proceedings;

(c) apary's DCM documtents has the meaning given to it in Appendix A,

8 Commencing proceedings

8.1 Normally proceedings should be commenced by statement of claim, However,
DCM also covers proceedings commenced by summons.

8.2 The originating process and pleadings should be as brief and precise as the
nature of the case allows.

8 Service of documents

For DCM to be as effective as possible, parties are expecied to serve other
parties with all relevant documents and information. In panicular:

{a} where a pany files:
m that party's DCM documents; or
= an application for a Status Conference;
that party should serve it or them on all other parties as soon as possible;

(b) a party whose action causes the court to appoint & Status Conference should
serve notice of the appointment on all parties. Where that party is not a
plaintiff, the court will also give notice of appointment 1o other parties;

{(c) where a party files an election to proceed on the Standard Case
Management Track and receives from the registry the uniform directions,
that party should serve a copy of the election and of the directions on all
other parties as soon as possible.

Part3
]

Ordinary proceedings

10 LCCM documents

10.1 A plaintiff should file DCM documents at the same time as filing the originating
process,; but subject to the discretion of the court, may do so at any time
afterwards. '

13,2 Proceedings are placed in the Not Ready List until:

(a) the plaintiff's DCM documents are filed; or
(b) another party takes steps to bring the martter before the Court.

Appendix 3
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0.3 Where a document or information is not available, the non-complying party
should file with that panty's DCM documents a statement of the reasons for
failure to comply.

11 Appointment of Status Conference

11.1 Unless a Stams Conference has already been appointed, a plaintiff should file
with the DCM documents either:

(a) an application for a Status Conference in the form of Appendiz B; or

(b) an election to proceed on the Standard Case Management track in the form
of Appendix C. This should only be done if an affidavit of service of the
statement of claim on, or an appearance by, a defendant has been fited.

11.2 Where a plaintiff's DCM documents are filed without an application for a Status
Conference or an election, the Court appoints a Status Conference.

11.3 Where the Court appoints a Status Conference, each party should serve their
DCM documents within 20 sitting days of being served with the notice of Status
Conference, on all other parties.

114 A Status Conference in ordinary proceedings normally takes place 63 sitting
days after the filing of plaintiff's documents.

11.5 Any party who has filed DCM documents may apply for a Status Conference,
but may not do so afier the expiration of 135 sitting days from the filing of the
election. This restriction is imposed to avoid the use of an application for a
Sratus Conference to delay proceedings for tactical reasons,

11.6 The Court may appeint a Status Conference at any time,

Part 4
Proceedings other than ordinary proceedings

12 Default proceedings and proceedings transferred
from another court

12.1 The Court appoints a Status Conference where:

(a) adefence or cross-claim is filed in default proceedings and a Status
Conference has not been appointed previously; or

{b) proceedings are transferred from another court,

12.2 The Status Conference takes place at the earliest possible date, which is
normally 10 sitting days’ time.

99
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12.3 Where an order is made setting aside a judgment in default proceedings, the : n  allocating proceedings 10 the appropriate case management track;

Court appoints a Status Conference, which will normally take place 65 silting

; u ivi irecti i
days aftey the ocdet is made. giving directions to ensure that all interlocutory steps are completed as early

as possible;

a  giving directions designed to ensure that within 2 19 sitting days (or on the
Special Track, within the time the court fixes) proceedings will be
adequately prepared for the Final Conference,

12.4 The Court places the default proceedings in the Inactive List when:

(a) 60 sitting days have elapsed since the commencement of default
proceedings;
(b} no defence or cross-claim has been filed in the proceedings; and 15 Conduct of Status Conference

15.1 A judge, a master, or a registrar conducts a Status Conference,

{c) the procecdin};s have not been disposed of.

12.5 Inan urgent case, a party may ask the Court to appeint an earlier date fora
Stawus Conference.

13.2. At a Status Conference, the Court may give directions or make orders o parties
to file documents or any further information necessary for track selection.

13 Status Conference for proceedings commenced by summons

: If a Status Conference is necessary for proceedings commenced by summens, it ;
takes place not less than 14 days after the first occasion on which the

15.3 The Court may adjourn a Status Conference to give parties time to comply with
directions or orders.

15.4 If a panty other than the plaintiff has applied for a Status Conference and is in

proceedings come before the Coutt.

14 DCM documents

14.1 In proceedings other than ordinary proceedings, the Court gives directions for
filing DCM documents the first occasion the proceedings come before the Court
for a Status Conference.

14.2 Where a document or information is not available, the non-complying party
should file with that party's DCM docoments a statement of the reasons for
failure to comply.

Part §

Status Conference and track selection

All parties attend a Status Conference ta conduct an in-depth review of the case.
The orders and directions made ar a Status Conference are designed to resolve
the case as quickly as possible. The tasks at a Stats Conference include:

m  defining the matiers in issue, including liability, by examining DCM
documents;

m  directing the parties to the possibility of settlement, including ascertaining
prospects for, and giving directions to promote settlement;

m  comsidering whather Alternative Dispute Resolution is suitable, and if so,
giving appropriale directions;

m  establishing whether any party requires a trial by jury, and if so, for what
reascns;

default, the Court may:

(a) allow the proceedings to remain on the Standard Case Management Track;
or
(b} return the proceedings to the Not Ready List.

16 Track selection at a Status Conference

t6.1 At a Status Conference, based on the information provided by both parties, the
Jjudge or registrar aljocates proceedings to either the:

®  Individual Case Management Track: under which proceedings are
managed according to directions appropriate to the specific case, as the
Court determines; or

] Special_ Case Management Track: for proceédings of intrinsic complexity
or unusual urgency that warrant management in a particularly fast and cost-
effective way.

16.2 Where defaults or difficulties have arisen, the Court may transfer proceedings 1o
another track.

16.3 Where proceedings are allocated to the Individual Case Management Track, the
Court:

(2) makes orders and gives directions so that in the shortest possible time, and
within 210 sitting days after the date of commencement of the Status
Conference, the matter is ready for a Final Conference;

(b} directs the plaintiff to file and serve a Certificate of Compliance in the form
of Appendix D by a certain dare.
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16.4 Where proceedings are allocated to the Special Case Managemént Track, the
Court where practicable nominates the trial judge and adjourns the Status
Conference ta be resumed before that judge.

16.5 Where proceedings are atlocated 1o the Special Case Management Track, the
Court may:

(a) make orders and give directions to lead to the earliest possible idenvification
of issues, and the prompt and effective preparation of the case;

(b) adjourn the Status Conference until the Court is satisfied the proceedings
are ready to be assigned a hearing date;

{c) direct the plaintiff to file and serve a Centificate of Compliance in the form
of Appendix D by a certain date; or

(d) include the preceedings in the Holding List, or refer them to the listing clerk
to appoint a special fixwre. if the Court is satisfied that the proceedings are
ready to be assigned a hearing date.

17 Salectlon of tha Standard Case Management Track

17.1 Proceedings are placed on the Standard Case Management Track only if the
plaintiff elects to do so when filing his or her DCM documents.

17.2 When a plaintiff files an election to proceed on the Standard Case Management
Track, the Court issues a notice that contains the uniform directions, and assigns
to each a date for compliance. The plaintiff serves this notice on ali parties.

17.3 The uniform directions include a direction that the plaintiff file and serve a
Certificate of Compliance in the form of Appendix D on or before the day which
is 275 sitting days after filing the election.

Part6

Final and Default Conferences

After filing a Certificate of Compliance, all parties attend a Final Conference o
see if the case can be disposed of, or to set the case down for trial. Ifa
Cenificate of Compliance is not filed on time, a Default Conference is held to
try to achieve compliance.

18 Appointment of Final Conferance

18.1 When a party files a Certificate of Compliance, the Court appoints a Final
Conference.

18.2 When proceedings are allocated to the Individual or Special Case Management
Tracks, a Final Conference will take place 15 sitting days after filing a
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Certificate of Compliance, and no later than 225 sitting days after the Status
Conference.

When proceedings are allocated to the Standard Case Management track, a Final
Conference will not take place until 291 sitting days after the filing of the
election.

Default Conference

The main purpose of a Default Conference is to bring a case to a Final
Conference as early as possible, within the original time frame. If at the Default
Conference the proceedings are found ta be ready for hearing, the conference
will go ahead as a Final Conference. If the proceedings cannot be made ready
for hearing in accordance with the track to which they have been allocated and
the directions given, other orders may he made, ineluding:

B dismissal of the proceedings;
m  loss of priority,

If a Centificate of Compliance is not filed as directed, the proceedings will be
listed for 2 Default Conference before the List Judge. The Default Conference
will take place (5 sitting days after the date the Cenificate of Compliance
should have been filed,

At a Default Conference, the conduct of the parties and their solicitors
concerning the preparation of the proceedings is examined and appropriate
orders made, which may include costs orders.

Conduct of Final Conference

Because adequate time is given to prepare cases, Final Conferences will only be
adjourned in exceptional circumstances.

Parties should attend a Final Confersnce in person.

At a Final Conference, the Court explores prospects of setttement or of disposal
of proceedings by Alternative Dispute Resolution, if available, The Final
Conference is an appropriate time to make offers of compromise under Part 22
of the Rules.

If settlement negotiations are unsuccessful, both parties should sign a
cotriprehensive and detailed statement of the real matters in dispute.

If it appears at a Final Conference that proceedings are not capable of being
settled, the Court:

m  considers the state of preparation:
= confirms compliance with directions and sets short time liznits for
compliance with any directions not yet complied with;
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m  identifies and attempts to narrow the issues;
m  secures and records admissions;
m  gives directions for final preparation, including steps to shorten the trial.

Setting proceedings down for trial

21.1 The Court exercises its power under Part 33 Rule 8 to set the matter down for

12
—
-

trial, if at the Final Conference the Court is satisfied that the proceedings:

w  are ready for hearing; or
m  will be ready by time of callup by compliance with directions given.

If the Court believes the proceedings are not ready for hearing only because of
the defendant's default, the Court considers whether the defence should be
struck out and the proceedings be fixed:

@ for hearing undefended; or
w  on the issue of damages only;

and will make appropriate orders.

21.3 Lack of preparation that can be remedied before the likely hearing date will not

be allowed to delay or halt proceedings.

21.4 If the Court determines that proceedings should be set down for trial, the Court

may:

(a) include the proceedings in the Holding List;
(b) include the proceedings in the Long Matters List; or
(c) refer the proceedings to the list clerk to appoint a special fixture.

Part 7
"~~~ 1

Not Ready List

The Neot Ready List is designed to ensure cases commenced in the Court are
under a constant process of review, with the aim of disposing of them as soon as
possible.

22 Notice of proceadings being in the Not Ready List

22.1 (a) Where a case has been in the Not Ready List for § months, the Court sends

R

the plaintiff's selicitor a dated notice for the plaintiff stating that the case
has been placed in the Not Ready List, and the consequences of this.

(b} The plaintiff's solicitor should give this notice to.the plaintiff within 20
sitting days of the date on the notice, and file an affidavit stating that this
notice has been given to the plaintff.

(c) If an affidavit is not filed within 20 sitting days of the date on the
notice, the Court sends a similar notice to the plaintiff,

-
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212 Proceedings remain in the Not Ready List until:

23
231

232

233

(2) the plaintiff's DCM documents are filed,

(b} any other party files their DCM documents and an application for a Status
Conference; or

{c) the Court otherwise orders.

The Court will not appoint a Siatus Conference or take any other step to bring
the proceedings 1o a hearing as long as they remain in the Not Ready List,

Callover

When proceedings have remained in the Not Ready List for over 12 months,
they will be included in a callover conducted by the List Judge. Notice of the
callover is given to all solicitors on the record, and to the plaintiff. The notice
specifies the date, purpose, and possible consequences of the callover,

At the callover, the List Judge makes orders and gives directions appropriate to
achieving the just, efficient, and cheap disposal of the proceedings including,
where necessary, an order dismissing them.

If proceedings in the Not Ready List are dismissed, the Court sends to the
plaintiff and the plaintiff's solicitor a notice stating that proceedings have been
dismissed, and the consequences of this.

Part 8
Inactive List - default proceedings

24
24.1

242

The Inactive List allows the Court to monitor its poteatial case load by

reviewing outstanding default proceedings; and to ensure inadvertent delays do
not arise.

Notice of proceedings being in the Inactive List

(a) When proceedings are placed in the Inactive List (see Clause 12.4), the
Court sends to the plaintiff's solicitor a dated notice for the plaintiff stating
that the case has been placed in the Inactive List and the consequences of
this.

(b} The plaintiff's solicitor should give this notice to the plaintiff within 20
sitting days of the date on the notice, and file an affidavit stating that this
notice has been given to the plaintiff.

(e} The Court sends a similar notice to the plaintiff if this affidavit is not filed
within 20 sitting days of the date on the notice.

While proceedings remain in the Inactive List:

page 10




106

An Implementation Evaluation of Differential Case Management

Supreme Court af Hew South Wales

Practice Nota Mo i1
Dtferential Case Management. Sydne

(a) the Court will not appoint a Status Conference or take any other step (o
bring the proceedings to a hearing while they remain in the Inactive List;
and

(b) the party who filed the statement of claim should not file a document or
take any other step in the proceedings {other than the making of a motion on
notice) without paying the prescribed fee.

25 Removal of proceedings from the inactive List

25.]1 Proceedings are removed from the Inactive List when a document is filed or
another step is taken in the proczedings. However, the proceedings will be
returrled to the [nactive List unless;

m  a Status Conference is appointed, or
m  proceedings are wholly disposed of within 80 sitting days.

25.2 When proceedings are in the Inactive List, if no affidavit of service of the
staterment of claim has been filed within 2 years after the commencement of
proceedings, the Court may give each party notice that the proceedings will be
dismissed unless, within a given time:

m  an affidavit of service of the statement of claim is filed,

m  adefence or cross-claim is filed: or

m  on motion, a panty satisfies the court that the proceedings should not be
dismissed.

Part 9
=

Motions

To keep cases within acceptable time limits, and to ensure timstables are
maintained, motions should be served as early as possible.

26 Notices of motion

26.1 A notice of motion should be filed and served within § sitting days before the
date fixed for the motion.

26,2 A nofice of mation filed between the appointment and conclusion of a Stalus
Conference is returnable at the Status Conference, unless the Court otherwise
orders.

26.3 If proceedings have been allocated to a track, a notice of motion should bear a
note at the foot of the page stating:

@ the tzack; and
m  if a Centificate of Compliance must be filed by a certain date, that
requirement and date.

page 11

Appendin 3

107

Supreme Coun of Maw South Wales
Pracllice Note Ho M
Ditterential Casa Manegement, Sydne

264 If a Cenificate of Compliance must be filed in proceedings by a centain date, a

party shall not without leave of the Court, move the Court for any order in the
proceedings after that date.

Part 10
Default or adjournment

To minimise costs and unnecessary appearances, and to use Court lime
efficiently, the onus is on parties to take the initiative to try to minimise default
or the need for adjournment.

27 Minimising delay and default

Parties should ensure that proceedings are not unduly delayed by defaults or
delays by:

(2) giving notice to a party they know to be delaying or in default, that unless
the default is rectified within a specified brief period, the party will apply to
the Court for an appropriate order; and

{b) making an application for that order if the delay or default is not rectified.

28 Adjournment

To use court time &fficiently, proceedings fixed for trial will not normally be
adjourned unless special circumstances have arisen which could not have been
foreseen. An application for adjournment requires supporting affidavits.

29 Attendance at proceedings

29.1 At proceedings resulting from a party's default (including a Default Conference)
or an application for adjournment, then the following should attend the Coun
personally:

a  the party in defaull or making the application; or
= if the pany is a company, the officer responsible for the case.

29.2 If the party or the responsible officer is unable to attend, that person should
swear an affidavit setting out the reasons for being unable to attend and, where
applicable, why the adjournment is required.

QN L o

Chief Justice
20 December 1993
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DCM documents are filed in order to provide the court with information which
will assist:

w in assigning each case to the most appropriate case management track;

» in deciding what directions need to be given; and

& in directing what time should elapse before the Centificate of Compliance is
filed.

DCM documents are not pleadings. A statément about the expected need for
discovery or interrogatories does not preciude a later application in accordance
with the rules for such interlocutory steps.

1 Plaintitf's DCM decuments
The plaintiffs DCM documents arg the following:

1.1 Alist of the DCM documents.

1.2 A concise narrative of the facts the plaintiff intends to prove on the issue of
liability.

1.3 A description (name, place of residence, place of business, and occupation) of
any person from whom the plaintiff believes that the defendant may be entitled
to contribution or indemnity if the plaintiff obtains judgment against the
defendant. The plaintiff must include this document even if he or she currently
does not intend to join this person as an additional defendant.

1.4 Where the plaintiff's claim arises out of an event that has been the subject of
proceedings such as a prosecution, a coronial inquest, or an inquiry - a stalement
giving:

w  the title of the proceedings;
®  the date and place of the proceedings; and
w  the name of the judicial officer who conducted the proceedings.

1.3 Where the plaintiff's claim is for damages for personal injuries:
{(a) acopy of any police report conceming the event out of which the claim
arises: ’
(b} acopy of any relevant report concerning the accident or injury prepared by
an officer of;

8 the Department of Industrial Relations, Employment, Training and
Further Education;

a the Department of Mineral Resources;

# the Workcover Authority of New South Wales;
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{c) a statement about any other proceedings the plaintiff has brought in any
court, for damages for personal injuries which may be relevant to the
assessment of damages in these proceedings. The stat=ment must mention
these proceedings even if they are not related to the event out of which
these proceedings arise, and must include:

m the parties to the other proceedings;

= the count in which the other proceedings are on foot or were
determined; and

m  the file number of the other proceedings.

Fui) particulars of any other accident or injury the plaintifi has suffered which is
not the subject of a claim in these proceedings and which may be relevant to the
assessment of damages.

Where the plaintiff is represented by a solicitor, a statement by the solicitor
setting out the solicitor's opinion about:

m  whether it is likely that discovery of documents will be needed;

s whether it is likely that interrogatories will be needed, and if so, why; and

B any special feature of the plaintiff’s claim that might affect the complexity
or length of the trial.

A statement of why:
w  the judgment is likely to exceed $150,000; or

® the action is otherwise appropriate 1o be brought in the Supreme Court {for
example: that it is a test case, a matter of public interest, a claim for
professional negligence or otherwise affecting the personal reputation of
one or other of the parties).

Dafendant's DCM documents
The defendant's DCM documents are the following:

A list of the DCM decuments.

A concise narrative of the facts the defendant intends o prove on the issue of
liability, including contributory negligence.

A description (name, place of residence, place of business, and occupation) of
any person from whom the defendant believes that the defendant may be entitled
1o contribution or indemnity if the plaintiff gains judgment against the
defendant. The defendant must include this document even if he or she
currently does not intend to join this person as an additional defendant.

Where the defendant is represented by a solicitor, a statement by the solicitor
setting out the solicitor's opinion about:

s whether it is likely that discovery of documents will be needed;
@ whether it is likely that interrogatories will be needed, and if so, why; and
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®  any special feature of the plaintiff's claim that might affect the complexity
or length of the trial.

2.5 Where the statement of claim includes a claim againz1 the defendant for
damages for personal injuries:

(a) acopy of any claim form or written report of the injury or accident the
defendant or its insurer has received from the plaintiff,

(b) where the defendant or its insurer has interviewed the plaintiff, and one of
the purposes of that interview was to prepare for potential or existing
litigation, a copy of any statement made by the plaintiff in that interview
relating to liability or contributory negligence in relation to the claim.

2.6  Any documents referred to in clause 1.5 (a) and (b} in the possession of the
defendant that have not already been served on the parties.

2,7 Aay information of the type referred to in clause 1.4 that the defendant knows.

3 Cross-claimant's DCM documents
The cross-claimant's DCM documents are the following:

3.1 Alist of the DCM documents.

312 A concise narrative of the facts the cross-claimant intends to prove on the issue
of the cross-defendant’s liability,

3.3 A description (name, place of residence, place of business, and occupation} of
any person from whom the cross—claimant believes that the cross-defendant may
be entitled to contribution or indemnity if the cross-claimant gains judgment
against the cross-defendant. The cross-claimant must include this document
even if he or she currently does not intend to join this person as an additional
cross-defendant.

34  Where the cross-claimant is represented by a solicitor, a statement by the
solicitor setting out the solicitor's opinion about:

= whether it is likely that discovery of documents will be needed;

®&  whether it is likely that interrogatories will be needed, and if so, why; and

& any special feature of the plaintiff's claim that might affect the complexity
ot length of the trial.

3.5 Any documents referred to in clause 1.5 (a) and (b) in the possession of the
cross-claimant that have not already been served on the parties.

3.6 Any information of the type referred {o in clause |.4 that the cross-claimant
knows.

Appendix 3

111

44

4.5

4.6

4.7

Supreme Court of New Sauth Wales
Practice Mole No 81
Olffreatial L Managerent, S

o e

Cross-defendant's DCM documents
The cross-defendant's DCM documents are the following:

A list of the DCM documents.

A concise narrative of the facts the cross-defendant intends to prove on the issue
of liability, including contributory negligence,

A description (name, place of residence, place of business, and occupation) of
any person from whom the cross-defendant believes that the cross-defendant
may be entitled to contribution or indermnity if the cross-claimant gains
judgment against the cross-defendant. The cross-defendant must include this
document even if he or she currently does not intend to join this person.

Where the cross-defendant is represented by a solicitor, a staternent by the
sclicitor setting out the solicitor's opinion about:

m  whether it is likely that discovery of documents will be needed;

m  whether it is likely that interrogatories will be needed, and if so, why; and

W any special feature of the plaintiff’s ¢laim that might affect the complexity
or length of the trial.

Where the statement of cross-claim includes a claim against the cross-defendant
for damages for personal injuries:

(a) acopy of any claim form or written report of the injury or accident the
cross-defendant or its insurer has received from the cross-claimant;

(b) where the cross-defendant or its insurer has interviewed the plaintiff or
cross-claimant, and one of the purposes of that interview was o prepare for
potential or existing litigation, a copy of any statement made by the plaintiff
or cross-claimant in that interview relating to liability or contributory
negligence in relation to the claim.

Any documents referred to in clause 1.5 (a) and (b) in the possession of the
cross-defendant that have not already been served on the parties.

Any information of the type referred to in clause 1.4 that the cross-defendant
knows.
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& Appendix B Appendix C

8 Applicatian for Status Conference Election for Standard Case Management Track

standard directions baing given

Signature of applicant's sclicitar

Signaturs of plaintiff

Filed | ]

1 The plaintitf (or other party) applies for the appointment of a Status Conference, I elect to proceed on the Standard Case Management Track and consent to the
il
|

I"have explained to the plaintlff the differance between procesdings conducted on
the Standard Case Management Track and proceedings conducted on the
Individual Case Managemant Track.

in particular, | have brought to the attention of the plaintiff the fact that proceadings
gilocated to the Individual Case Management Track may in general be expected to
obtain a hearing date earlier than proceedings alfocated to the Standard Case
Management Track.

Signatura of plaintifPs solicitor

Filed [ ]

ekl
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