
CJRC 
1995 
/03 

~rt ' / .. • 

/ 

• • ( 
'--

• • 

• • 

• • 
/ 

.. • 

• • \ 

• • 

\.. 

• • -r-.. 

• • 

/_ 
• • 

• • 

t ( 
C I V I L J UST I c e· R E S E AR 
A PR OJECT OF THE LAW' FOUNDAT I O N OF 

c 

ECONOMIC 

EVALUATION OF 

DIFFERENTIAL 

CASE 

MANAGEMENT 

h · . r i s G u e s 
a n d - T om M u r p h 

N 0 V E M B . E R 1 9 9 

• .• 

• . • 

./ 

• • 

~ 

CH CENTRE 
N EW SO UTH WA L ES 

/ 

t: 

y 

s 

./ -
./ 



\ ~· : ' . ~ 

\) r'' 
' 

'"''.' ;-c~.!~''"),.· .. -·ird t or- NSW L!~~F'i/i11 
CiPO EO>~ /t/(}.1 

SYD i'-l~Y rr..J'/ 1 ~~CO I 

AN ECONOMIC EVALUATION 

OF DIFFERENTIAL CASE 
MANAGEMENT 

Chris Guest and Torn Murphy 

November 1995 

CIVIL JUSTICE RESEARCH CENTRE 



ISBN 0 909136 50 5 

November 1995 

Published by the Law Foundation of New South Wales 
on behalf of the Civil Justice Research Centre. 

This publication is copyright. It may be reproduced in 
part or in whole for educational purposes as long as 
proper credit is given to the Civil Justice Research 
Centre and its contributors. 



iii 

Charter of the Civil Justice 
Research Centre 

The principal purpose of the Centre is to help make the processes for 
resolving civil disputes more efficient, more cost effective, and more 
accessible to the public. 

The Centre examines the policies that shape the civil justice system, the 
behaviour of the people who participate in it, the operation of its 
institutions and its effects on the community's social and economic 
systems. 

The Centre adopts an interdisciplinary approach to the study of public 
policy issues; widely disseminates the results of its work to Government 
officials, legislators and judges; the unions; the business, consumer 
affairs, legal and research communities; and to the general public. 
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Foreword 

With the introduction of differential case management (DCM) in the New 

South Wales Supreme Court in January 1994, there was a recognised need 
to monitor its progress and impact. The CJRC was commissioned to 
conduct two research projects which would provide information about the 
new case management system. The first of these was an examination of 

the implementation of DCM in its first year of operation. The results of 
this study were released in September 1995, in a report entitled An 

Implementation Evaluation of Differential Case Management. 
This current report provides the results of the second research project. 

The CJRC was asked to conduct a cost/benefit study of DCM, looking at 

the full range of costs and benefits which might result from the 
introduction of DCM. Previous reports on legal costs have focussed on the 

legal fees and expenses incurred by litigants who pursue their claim in 
court. This study takes a much broader view, and examines not only direct 
legal fees but also the costs incurred by the court system and the costs 
borne by plaintiffs, defendants and the rest of society. The study is thus an 
innovative piece of research. 

The aim of the study was to determine if DCM yields increased or 
decreased costs. The study proceeded by taking a group of cases managed 
under the two previous case management systems, Practice Notes 59 and 
68, and estimating how these cases would have been conducted under 

DCM. The research found that DCM yielded net benefits for this group of 
cases by achieving the earlier settlement of those cases. 

This study does not only provide information about DCM, however. It 
also allows us to see the general pattern of costs which exist within the 
legal system. The report thus makes a significant contribution to building 
a better understanding of the wider economic impact of changes in the 
legal system. 

Gillian McAIIister 
Executive Director 
Civil Justice Research Centre 
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Executive Summary 

Background to the study 

Differential Case Management (DCM) has been introduced to the 
Common Law Division of the Supreme Court of New South Wales to 
reduce the costs and delay in the settlement of cases. 

Economic evaluation is the systematic comparison of alternative 
courses of action in terms of their costs and benefits. Cost Benefit 
Analysis is the most comprehensive form of economic evaluation and is 
used for this study. 

Objective, scope and methodology of the study 

The purpose of the study is to determine if the New South Wales DCM 
program yields economic benefits for society, compared with the two 
previous systems of case management, Practice Notes 59 and 68. The 
study is conducted in relation to 64 finalised professional negligence 
cases. 

The study compares the costs of an actual case managed under Practice 
Note 59 or 68 with an estimate of the costs that would have been incurred 
if the case had been managed under DCM. 

The framework for the study is that each case gives rise to three sets of 
costs: the costs the Court system incurs, the costs of solicitors (including 
their disbursements) and the costs borne by plaintiffs, defendants and the 
rest of society. The study argues that the most significant cost for this last 
group is the cost to the plaintiff of waiting for settlement. The research 
question is then to determine if DCM yields increased or decreased costs. 
The answer is derived from a model which estimates the net benefit (cost) 
of DCM for each case by calculating the change in the three sets of costs 
which arise from implementing DCM. 

The study began in July 1994, and at that time only five cases had been 
finalised under DCM, and these had either been discontinued or struck 
out. The study has therefore calculated DCM costs by taking cases 

managed under Practice Note 59 and 68 and estimating what would have 
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been if these cases had been managed under DCM. Hence, the study is a 
comparison of the costs of a case managed under Practice Notes 59 or 68 
with what the costs of the same case would have been under DCM. 

Results and conclusions 

The study had comprehensive data for Court costs and settlements, and 
incomplete data for solicitor costs for 62% of cases, and so three scenarios 
were constructed for solicitor costs. Each scenario assumed an increase in 
discounted solicitor costs under DCM, of 15% (scenario I), 20% (scenario 
2) and 40% (scenario 3). 

The study found that DCM yields net benefits for the 64 cases in the 
study population. The net benefits are over $700,000 under scenario I and 
almost $600,000 under scenario 2. In the worst case scenario 3, the net 
benefit of DCM is $50,000. 

These net benefits turn on the timing of settlement. The value of the 
earlier settlement of DCM overwhelms any increase that might occur in 
the nominal cost of activities. 

The findings of the study measure the benefit of reducing delay, and 
show that the benefit of reducing delay accrues to plaintiffs by way of a 
reduction in the waiting time for the receipt of settlement compensation. 



Background to the Study 

The New South Wales justice system has experienced increased 
congestion and delays in the time taken for cases to be heard over the past 
decade. Since 1988 the New South Wales Government has sought to 
tackle the problem through a number of initiatives. The court itself has 
contributed to those efforts by designing rules for the conduct of cases -
embodied in Practice Notes. These rules have the Court system take an 

increasingly active role in the conduct of cases, by managing their 
progress through the Court system, rather than relying on solicitors to 
manage them. 

The most recent step in this trend has been the introduction of 
Differential Case Management (DCM)- known as Practice Note 81 -on 
31 January 1994 to the Common Law Division of the Supreme Court. It 
followed Practice Notes 59 and 68. DCM is to run till I January 1996, 
when it is to be reviewed. (The three Practice Notes 59, 68 and 81 are 
explained in Appendix 1.) 

Put simply, there are three elements to the active management role by 

the Court established by DCM: 
(i) Parties need to complete an extensive list of information 

requirements before their cases can proceed. 
(ii) To stay in the Court system, the case has to proceed according to 

a precise timetable set by the Court. 
(iii) If it does not keep to the timetable, the case is subject to further 

directions being given, including dismissal of the proceedings, 
loss of priority and cost orders. 

DCM was introduced in the face of initial hostility from the Law Society, 
representing solicitors. Their argument was that DCM would raise costs to 
the parties, because of its documentation requirements. The debate 
revolved around issues of direct cost, with no clear idea emerging of how 
to compare these costs with whatever benefits DCM might have. 

The then Attorney-General, the Hon John Hannaford MP 
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commissioned this economic evaluation to determine whether DCM 
yields net economic benefits compared with Practice Notes 59 and 68. In 
other words, is DCM economic, from the viewpoint of society as a whole. 
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An Introduction to 
Economic Evaluation 

2.1 What is economic evaluation? 

Economic evaluation is the systematic comparison of alternative courses 
of action in terms of their costs and benefits. Economic evaluation is used 
for public projects and services whose provision is not determined by 
market forces. By undertaking economic evaluation, the policy maker can 
select the course of action which results in the most economically efficient 
outcome. The economically efficient outcome is the one which yields the 
highest net benefits for society. 

Economic evaluation is now very widely used by governments to assist 
in making decisions about resource allocation. In 1988 the NSW 
Government decided to require an "asset appraisal" using the techniques 

of economic evaluation for all capital expenditure proposals above 
$500,000. In the same year the Federal Government required an 
"evaluation strategy" for all proposals. In practice this has applied for all 
proposals over $5 million. 

Cost Benefit Analysis (CBA) seeks to determine whether a project is 
economic by valuing and comparing the costs incurred and benefits 
yielded. Costs are the opportunity costs of the resources used by a project. 
Opportunity cost is the value of the next best alternative use of the 
resources which must be given up when they are allocated to the project. 
Benefits are the gains society derives from a project's output. Benefits can 
arise from either the supply of new output or from costs avoided. 
Valuation of new output requires information about consumers' 
preferences, while valuation of costs avoided requires estimates of the 
value of the resources saved by a project. If a project yields benefits in 
excess of costs, it is economic, meaning that it represents an improvement 
in the efficiency of resource use. 
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2.2 The steps of economic evaluation 

An economic evaluation comprises a series of steps. These steps can 

usefully be considered as a set of questions to be answered in constructing 
the evaluation. 

• From whose viewpoillf is the study being conducted? 
The usual perspective of economic evaluation is that of the whole society. 
This means taking the broadest view of the costs and benefits. In the case 

of DCM, economic evaluation considers the costs and benefits to 

plaintiffs, defendants, the Court system, potential litigants, lawyers and 

society at large. 

• What is the study objective? 
This is a matter of specifying what the study wants to find out about. The 

study objective in this instance is to determine if DCM is economic. 

• What are the alternatives to be considered? 
The alternative programs under consideration need to be identified. The 

first alternative is always the status quo. This is called the "do nothing" 

option, meaning the option to continue with existing arrangements. The 

nature of the alternatives is defined by the study objective. In this study, 

the do nothing option is Practice Notes 59 and 68. The program under 

consideration is DCM. 

• What incremental costs and benefits will be imposed by each 
alternative? 

Economic evaluation is an incremental approach- it seeks to identify the 

costs imposed by a program that would not otherwise occur, and compare 

these with the benefits generated by the program that would not otherwise 

occur. These are the costs and benefits specific to the program. 

In this study the costs of DCM are the costs that DCM imposes which 

would not occur if Practice Notes 59 and 68 had continued. Similarly, the 

benefits of DCM are the benefits arising from DCM that would not 

otherwise occur if Practice Notes 59 and 68 had continued. 

• How can these costs and benefits be valued? 
Cost Benefit Analysis requires that all costs and benefits are valued in 

dollar terms. This enables the direct comparison of all costs and benefits. 
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• Do the costs and benefits occur over time? 
If they do, all costs and benefits must be converted to dollars of the same 
time period. This is because a dollar received today is worth more than a 
dollar received in a year's time. A dollar received next year has the 
inconvenience or cost of waiting before it can be spent. People will only 
wait for a dollar if there is a compensation for waiting. The most direct 
way of measuring the cost of waiting is the interest rate. The interest rate 
is the return to waiting. It follows that to compare a dollar to be received 
in the future with a dollar received now, the future dollar must be reduced 
in value by the return available for waiting. If the annual interest rate is 
8%, then $1 to be received in one year's time is worth around $0.93 today. 
More formally, $0.93 is the present value of $1.00 paid in one year's time. 

Given the cost of waiting, the earlier a given amount of money is 
received, the greater its value to the recipient. If a plaintiff receives a 
settlement of $100,000 five years after lodging a claim, with an interest 
rate of 8%, the settlement is the same as receiving $68, I 00 at the time of 
lodging the claim, and avoiding the wait of five years ($68, I 00 invested 
now at 8 percent would yield $100,000 in five years time). If the plaintiff 
had waited only two years to receive settlement, it would have been equal 
in value to receiving $85,700 at the time of lodging the claim, a gain of 
$17,600. The same principle applies to Court system and solicitor costs. 
Suppose this case incurred costs of $20,000 over the five years, 
comprising costs of $4,000 in the first year, $2,000 in the second and third 
years, $4,000 in the fourth and $8,000 in the fifth year. This nominal total 
cost of $20,000 is equal to the sum of the following discounted costs: 

Year 1 $4,000 X .926 $3,704 

Year 2 $2,000 X .857 $1,714 

Year3 $2,000 X .794 $1,588 

Year4 $4,000 X .735 $2,940 

Year 5 $8,000 X .681 $5,448 

Total $15,394 

Expenditure of $20,000 over five years is equal to expenditure of $15,394 
in the first year. If the duration of the case were reduced to two years, with 
the same nominal expenditure of $20,000, comprising $8,000 in the first 
year and $12,000 in the second year, the present value would be: 
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Year 1 $8,000 x .926 $7,408 

Year 2 $12,000 x .857 $10,284 

Total $17,692 

So present value costs are higher the more quickly the case is processed, 
and approach the nominal cost. 

This is an important issue in this study because of the length of time 
most cases take. A dollar of expenditure in relation to the case at the time 
of the lodging of the statement of claim is not the same as a dollar of 
expenditure at the time of a hearing seven years later. Similarly, the value 
of a given settlement received ten years after the lodging of the statement 
of claim is less than receiving that settlement two years after the lodging 
of the statement of claim. 

The appropriate base year for the present values is the date on which 
the plaintiff initiates proceedings with a statement of claim. All costs and 
benefits in the study are discounted back to dollar equivalents at that point 
of time. The study adopts a real discount rate of 8% as recommended by 
the Commonwealth Department of Finance.' 

Note that present values are not determined by the rate of inflation. 
Inflation is unrelated to the inconvenience of waiting. Even with zero 
price inflation there would still be a need to discount future dollars to 
make them comparable with current dollars. 

• How is a result derived? 

Once the costs and benefits are identified and a means of valuing them 
established, data must be collected so that the costs and benefits can be 
estimated. The data must be adjusted by the discount rate so that all costs 
and benefits are expressed in a consistent unit of measurement. Essentially 
all costs are then added and compared with the sum of all benefits to 
determine if the program yields net benefits or costs. 

Department of Finance, 1991, Handbook (~I Co.H-Benejit Analysis, AGPS, Canberra. 
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A Review of Australian Research 

There do not appear to be any Australian economic evaluations of systems 
of comt administration. So an economic evaluation of DCM requires an 
innovative research effort. There are, however, some Australian studies 
which look at costs and delays of the legal system. These studies are of 
two kinds; studies of the duration of cases and solicitors' fees and 
disbursements, and studies of legal costs which compare DCM and 

Practice Note 68. 
Worthington ' sought to identify the factors that determine the duration 

of cases. The study examined "common law tail" matters arising from the 
former Motor Vehicles (Third Party Insurance) Act I 942. It found that the 
typical tai I matter took "4 7 months from the date of the accident and 38 
months from the commencement of the claim."' The study concluded that 

"The lack of effective enforcement of pre-hearing procedure, and the 
waiting period caused by the current backlog of matters, has left the pace 
of litigation in the hands of the parties themselves." 4 The finding of the 
study was that the principal explanation for delay was the time taken by 
the parties to exchange information. 

Studies by Williams and Williams 'and Worthington and Baker'' tried 
to identify what determines lawyers' costs. Both came to similar 

conclusions. Williams and Williams examined the following explanatory 
variables: type of case, stage of disposition, total time taken, whether the 
firm was acting for the defendant or plaintiff, the experience of the firm, 
and disbursements, comprising the cost of barristers, payments to expert 
witnesses, and other (largely administrative) outlays. The principal 
finding was that the "major influence on cost is the stage of settlement."' 
The earlier the settlement the lower the cost. 

Worthington and Baker surveyed New South Wales and Victorian law 
firms which "frequently" appeared in the District Court or Supreme Court 
in NSW and the County Court or Supreme Court in Victoria, to identify 
the factors which determined the costs of cases as billed to clients. The 
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findings of the study were that "costs were lower for matters that reached 
settlement than costs for matters that went to verdict" and "costs were not 
related to the duration of matters" "· 

The studies by Mahlab' and Pattison Hardman "' specifically addressed 
the qnestion of whether DCM leads to higher or lower lawyers' costs. The 
Pattison Hardman study compared the costs of "three typical cases" in 
accordance with Practice Note 68 and DCM procedures. Pattison 
Hardman found that DCM would increase professional costs and 
disbursements due inter alia to "additional procedures and the need to 
back-track over work"." 

Mahlab proceeded by examining the steps required by DCM and 
comparing these with the steps required under Practice Note 68. The 
Report noted that most of what is required for DCM would have been 
undertaken for the previous system, and concluded that DCM imposes 
limited additional costs and that these "will be outweighed by the cost 
savings gained from a significantly shorter pre-trial period under 
DCM." " However, these cost savings were not estimated. 

2 W011hington, D, 199 l, The Pace of Litigalion in New Sollt!J Wales, Civil Justice Research 
Centre, Sydney. 

3 Worthington, D, p. l'i. see note 2. 
4 Worthington, D, p. l'iii. see note 2. 
5 Williams, PLand Williams, RA, 1994, "The Cost of Civil Litigation: An Empirical Study", 

lnlenwlional Review of Law and Economics, Vol. 14. No. l. 
6 Worthington, D and Baker, J, 1993, The Costs of Civil Litigllfion: Current Charging Practices 

New South Wales and Victoria, Civil Justice Research Centre, Sydney. 
7 Williams, PL and Williams, RA, p 18, see note 5. 
8 Worthington, D and Baker, J, p. 65, see note 6. 
9 Mahlab Costing Pty Ltd, l 994, D!tferential Case Managemellf, Legal Costs Analysis, Report 

for the Supreme Court of New South Wales, Sydney, unpublished. 
10 The Law Society of New South Wales, 1994, "Differential Case Management", Ca\'eat. A Law 

Society Bulletin. No. 193,6 January, p. 4. 
\I The Law Society of New South Wales, p. 4, see note I 0. 
12 Mahlab, p. \, see note 9. 
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The Methodology and Scope 
of the Study 

The Cost Benefit Analysis of DCM faces two issues: 
(i) What are the costs and benefits of DCM, and how can they be 

valued in dollar terms? The approach the study has taken is 
presented in sections 4.1 and 4.2. 

(ii) At the time the study was undertaken only five cases had finalised 
under DCM, and these had been either discontinued or struck out. 
So there was almost no record of experience with DCM. The 
approach of the study in relation to this issue is outlined in 
section 4.3. 

4.1 The costs and benefits of DCM 

The framework for the study is that each case gives rise to three sets of 
costs: 

• the costs the Court system incurs in providing its legal resolution 
services; 

• the costs of solicitors (including their disbursements) in advising and 
representing parties; and 

• the costs borne by plaintiffs and defendants (other than their solicitors' 
costs), and any costs borne by the rest of society. 

Evaluating the impact of DCM on the Court, solicitors, plaintiffs and 
defendants, and the rest of society requires the identification and valuation 
of the incremental costs and benefits of DCM for each group, as compared 
with Practice Notes 59 and 68. The following outlines the cost and benefit 
consequences of DCM for each group. 
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The court system 

DCM leads to changes in Court system costs due to changes in Court 
resources required to manage cases. These comprise changes in staff costs 
and overhead costs due to differences in the kinds of activities performed 
by the Court system, the frequency of these activities, and their timing. 

Solicitors 

Solicitors incur changes in costs due to changes in the requirements of 
DCM, and changes in the timing of their work. These changes comprise: 
the costs of preparing DCM documents compared with the cost of 

preparing documentation under Practice Notes 59 and 68; changes in legal 
fees due to changes in the amount of other work undertaken; and changes 
in the timing of work, as DCM requires more work to be done earlier in 
the case. 

Plaintiffs, defendants and the rest of society 

The objective of DCM is to achieve earlier outcomes to cases. As 
discussed in section 2.2, the value of an earlier outcome is the difference 
between the present value of a settlement received under Practice Notes 
59 and 68, and the present value of that same settlement under DCM. If 
DCM yields earlier settlement, the present value of the settlement will be 
greater, and the difference is the benefit of DCM for the plaintiff. (Note 
that the term settlement refers to both negotiated settlements and verdicts 

in favour of the plaintiff.) 
The gain to the plaintiff from earlier settlement is a loss to the 

defendant. This study takes the view that where a defendant settles or 
judgement is against the defendant, then the compensation to the plaintiff 
is a benefit to society. It may be argued that the increased benefit to the 
plaintiff is offset by the increased cost to the defendant. This is equivalent 
to arguing that the loss to a person from a robbery is offset by the gain to 
the robber. This argument does not distinguish between benefits to which 
a person is legally entitled and benefits to which a person is not legally 
entitled. The benefits to which a person is legally entitled constitute the 
benefits to society, because they represent the enforcement of rights 
defined by the legal system. In this study social benefits of legal 
proceedings of each case are the benefits as determined by the Court. 
Therefore, the measure of social benefit should only take account of the 
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increased benefit of the earlier settlement to the plaintiff and not the 

increased cost to the defendant of making that payment earlier. 

There are two other consequences of DCM for plaintiffs and 
defendants. Firstly, there will be changes to the parties' indirect costs. 

These are the incremental costs borne by the par1ies in addition to the 

solicitor costs. They will comprise the opportunity cost of the time their 
involvement in the matter requires (measured, for instance, by the parties' 

earnings), and the money cost of attending any meetings. The former cost 

consequence is often omitted because it is small due to the limited 

production losses of short absences from work by plaintiffs- in any event, 

in this study few of the plaintiffs were employed. The latter is omitted 

because the changes in costs will be small and the data difficult to obtain. 

Second, settlement delay causes anxiety, or what are called "psychic 

costs". These are intangible, and cannot be quantified in monetary terms. 

However, they can be taken account of by estimating whether they are 

consistent with the result in relation to the quantified costs and benefits. 

Finally, for the rest of society, high costs and delays may discourage 

people from seeking legal resolution of matters and this may reduce the 

probity of private and commercial relations. This also is an intangible, and 
so can only be incorporated into the analysis qualitatively. 

So the approach of the study is that the major benefit of DCM to 

plaintiffs, defendants and the rest of society is the benefit received by a 
plaintiff from earlier settlement under DCM. 

4.2 A model for the economic evaluation of DCM 

The identification of the quantifiable cost and benefit consequences of 
DCM yields the model for the economic evaluation. The consequences of 

DCM for each case are a: 
• change in Court costs (which is equal to DCM Court costs minus 

Practice Notes 59 or 68 Court costs) 

• change in solicitor costs (which is equal to DCM solicitor costs minus 

Practice Notes 59 or 68 solicitor costs) 

change in the value of settlement (which is equal to the value of 

settlement of DCM minus the value of settlement of Practice Notes 59 

or 68) 

These consequences can be expressed in the following model. which takes 



14 Economic Evaluation of Differential Case Management 

account of the timing of events and the relationship between the Court 
costs, solicitor costs and settlement values. The model then shows the net 
benefits or costs of DCM for each case: 

Net Benefits {Costs) of DCM = (Present value of settlement of DCM minus present 

value of settlement of Practice Notes 59 or 68) 

- (Present value of Court costs of DCM minus 

present value of Court costs of Practice Notes 

59 or 68) 

(Present value of solicitor costs of DCM minus 

present value of solicitor costs of Practice 

Notes 59 or 68) 

This expression means that, for example, if DCM imposes higher solicitor 
costs than were incurred under Practice Notes 59 or 68, then solicitor costs 
would be a negative term in the expression, because solicitor costs would 
constitute a cost of DCM. If Court costs are lower under DCM than what 
they would have been under Practice Notes 59 or 68, then that would be a 
positive term in the expression, because the savings are a benefit. Finally, 
if the value of the DCM settlement was greater, then, if the sum of this 
ben.efit plus the savings on Court costs exceeded the additional solicitor 
costs, DCM would show a net benefit. 

4.3 The choice of cases fol' the study 

There are two possible ways in which the cases for the study could be 
selected. One is to compare two sets of cases - one for DCM and the other 
for Practice Notes 59 and 68. These would need to be large enough so that 
the laws of statistical inference could be appropriately used. However, this 
option is not viable. The study began in July 1994, and at that time only 
five cases had been finalised under DCM." The other option is to select 
cases managed under Practice Notes 59 and 68 and estimate what would 
have occurred if these cases had been managed under DCM. This is the 
option the study had to take. Hence, the study is a comparison of the costs 
of a case managed under Practice Notes 59 or 68 with what the costs of 
the same case would have been under DCM. 

There are two ways in which cases for the study could be selected. One 
is to randomly select cases from among the population of cases finalised 
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under Practice Notes 59 and 68. The other is to select one case type and 
study the population of the cases in this case type. The study has adopted 
the latter option. Given the need to estimate DCM costs, these can be 
better estimated if the study is confined to one case type. By considering 
the population of a case type, the findings of the study will be reliable for 
that case type. 

The study has selected professional negligence as the case type because 
it is an increasingly important area of litigation; there are a manageable 
number of cases for the study; and the cases are of sufficient complexity 
to be of interest. 

4.4 The number of cases to be studied 

Professional negligence cases were drawn from those commenced in the 
years 1977 - 1993, 1977 being the start of computer records. In any event, 
few (if any cases) commenced before 1977 would have been subject to 
Practice Notes 59 or 68. Cases were confined to the Court's list of 
finalised matters. 

Supreme Court computer records showed that 492 cases in professional 
negligence were commenced during 1977 - 1993 and have been finalised. 
However, a large portion of the professional negligence cases commenced 
during this period were not subject to Practice Notes 59 or 68. These were: 
• cases processed at the Broken Hill sittings 
• cases processed at Special Sittings 
• cases that either settled or were discontinued while still on the General 

List 
• "long matters" 

• matters referred to arbitration. 

Cases falling into these categories have been excluded from the study. 
This reduced the study population to 56 cases under Practice Note 59 and 
34 cases under Practice Note 68. However, after examining the Supreme 
Court files for each of these cases, it emerged that a number of cases were 
wrongly classified. Excluding the wrongly classified cases leaves 75 
finalised professional negligence cases managed under Practice Notes 59 
and 68. Of these, 64 fall into three categories, medical negligence (49), 
negligence by lawyers (9), and paramedical negligence - dental, 
chiropractic and veterinary (6). The remaining 11 cases are a diverse 
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group, including holiday misadventures, a dissatisfied PhD student, a gun 
accident, and five for which a computer summary was available but Court 

files could not be located. These 11 cases were discarded to confine the 
study to a cohesive group of cases about which sufficient Court 
information was available. This left a study population of 64 finalised 

cases in professional negligence managed under Practice Notes 59 and 68. 

13 CJRC DCM database, unpublished statistics. 



5 

Data Collection and Analysis 

5.1 Activity sheets 

The major source of data for cases is the Supreme Court records. These 

records are essentially narratives of each case history. They are rich in 
descriptive legal detail, but are not usable in quantitative analysis. A tool 
was required which would enable the conversion of these case records to 

a framework which would enable consistent costing. The tool adopted was 
an "activity sheet". 

The activity sheets were constmcted from the Comt records and show 
in summary form for each case. the Court and registry activities that 
occurred, the date on which each activity occurred and, in the case of 
Court activities, the class of presiding judicial officer. There were two 
activity sheets constmcted for each case. The first summarised the actual 
progress of the case under Practice Note 59 or 68, while the second 
summarised the hypothetical progress of the case had it been managed 
under DCM. They show, among other things, the difference DCM makes 
to the duration of cases. 

The hypothetical DCM activity sheets were constmcted by a Court 
Registrar of the Supreme Comt. The DCM activity sheets were reviewed 
by three plaintiff solicitors and three defendant solicitors, selected on the 
basis of being specialists in professional negligence. Where they 
suggested a change to the DCM activity sheets, their suggestion was 

adopted for the study. The most common comment by the solicitors was 
that they expected that some of the cases would take between three and 
nine months longer than shown on the Registrar's activity sheets. To 
accommodate these comments, the study has added one year to the 
duration of the DCM track, so that the study's estimate of the difference 
DCM makes to the duration of cases is conservative. Nonetheless, for 

cases in this study, the average duration of cases under DCM is still 
shorter than under Practice Notes 59 and 68 by just under four years. 

In terms of the model for the economic evaluation of DCM (see section 
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4.2), the two activity sheets, and cost information supplied by the 
Department of Courts Administration," provided a basis for estimating the 
change in the present value of Court and registry costs, and the change in 
the present value of settlement for each case. However, the activity sheets 
cannot be used to estimate the present value of legal costs. Consequently 
it was necessary to survey the solicitors who acted in these cases. The 
survey is discussed in section 5.3 below. 

5.2 Department of Courts Administration data 

The Department of Courts Administration supplied data on Registry 
service volume, by type of service, the average time taken per service, the 
average salary cost per service and Court and Registry budgets for 1993. 

TABLE 5.1. Supreme Court Registry Common Law Division data for 1993 

Total annual Time taken Average salary 
output per item cost per item 

n m ins $ 

Originating process 9,750 25 6.50 

Other documents 46,800 5 1.35 

Listing - hearings 5,278 20 7.75 

Listing - arbitrations 5,604 10 3.60 

Listing - other 12,408 15 4.95 

Subpoena documents (evidence) 6,614 5 1.35 

Subpoena documents (production) 17,110 20 5.75 

Enquiries (listing, correspondence 
and telephone) 73,000 5 1.70 

File retrieval 116,790 5 1.05 

Default procedures 1,840 45 16.35 

Entry of orders 2,300 10 3.60 

Table 5.1 yields a total salary cost for the Supreme Court Registry of 
$641,458 (calculated by summing the product of total annual output per 
item by average salary cost per item, for all items). Registry expenditure 
for 1993 was $5.5 million. The Department of Courts Administration 
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attributed 25% of the expenditure to the Common Law Division, giving a 
Common Law Division/Registry expenditure of $1.4 million. This gives a 
ratio of total budget to salary cost of 2.14. Using this ratio to allocate 
overheads to each item of Registry output, yields the total cost per item 
(equal to salary cost plus allocated overhead cost) shown in Table 5.2. 

TABLE 5.2. Total cost per item 

Item 

Originating process 

Other documents 

DCM documents 

Listing - hearings 

Listing -arbitrations 

Listing- other 

Subpoena documents (evidence) 

Subpoena documents (production) 

Enquiries (listings, correspondence and telephone) 

File retrieval 

Default procedures 

Entry of orders 

Total cost 
$ 

13.93 

2.89 

2.89 

16.61 

7.72 

10.61 

2.89 

12.33 

3.64 

2.25 

35.05 

7.72 

The Depat1ment of Courts Administration also supplied data on judicial 
officer salary costs for the Supreme Com1, shown in Table 5.3 (over the 

page). 
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TABLE 5.3. Salar'y costs for Supreme Court {1993) 

Judicial Salary Insurance FBT Payroll Super Long Total 
officer tax service 

$ $ $ $ $ $ $ 

Judge 165,000 1,000 660 11,550 66,330 7,425 251,965 

Support 64,000 1,500 0 4,480 7,680 2,240 79,900 

Master 140,000 1,000 560 9,800 56,280 6,300 213,940 

Support 37,000 750 0 2,590 4,440 1,295 46,075 

Prothonotary 70,000 1,000 280 4,900 8,400 2,450 87,030 

Support 32,000 750 0 2,240 3,840 1,120 39,950 

Registrar 57,000 1,000 228 3,990 6,840 1,995 71,053 

Note: The superannuation figure is based on 40.2% of salary for Judges and Masters 

Combining judicial officer and support costs yields the following annual 
total salary costs per judicial officer: 

Judge $331,865 

Master $260,015 

Prothonotary $126,980 

Registrar $71,053 

Assuming a SO hour week and 42 weeks per year sitting time, these annual 
costs yield per minute costs of: 

Judge $2.63 

Master $2.06 

Prothonotary $1.01 

Registrar $0.56 
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The Department of Courts Administration estimated the Supreme Court's 
overheads to be: 

Corporate overheads $1.10 million 

Library $1.20 million 

Court reporting $3.20 million 

Sheriff's office $1.00 million 

Depreciation $0.35 million 

Total $6.85 million 

Total sitting times for judicial officers in the Common Law Division in 
1993 were: 

Judge 276 weeks 

Master 84 weeks 

Prothonotary 42 weeks 

Registrar 96 weeks 

This gives a total sitting time for all judicial officers of I ,494,000 minutes. 
The ratio of Common Law Division sitting time to total Supreme Court 

sitting time is 15%. Therefore 15% of overheads are attributed to the 
Common Law Division, which is $1,027,500. Allocating these overheads 
on a per minute basis gives 69 cents per minute overheads to all judicial 
officers (i.e. $1,027,500 divided by 1,494,000 minutes). This gives a total 
per minute cost including overheads of: 

Judge $3.32 

Master $2.75 

Prothonotary $1.70 

Registrar $1.25 

The Department gave in and out of Court times for each activity (shown 
in Table 5.4 over the page). 
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TABLE 5.4. Average time per activity 

Activity Court time Out of Court time Total 
m ins m ins m ins 

Callover 5 2.5 7.5 

Issues and Listing conference 60 20 80 

Directions Hearing 10 3 13 

Readiness Hearing 5 2 7 

Notice of Motion 65 150 215 

Hearing of Causes 900 1800 2700 

Interlocutory Hearing 180 400 580 

Call-up 3 4 

Status Conference 20 20 40 

Final Conference 60 60 120 

Default Conference 20 5 25 

The above information was used to estimate Court system costs (both 
Court and Registry) in the following way: 

(i) Two activity sheets were constructed for each case, one for 
Practice Note 59 or 68 and one for DCM. 

(ii) The number of each activity type in each case was counted. 
(iii) For Registry activities the total nominal cost for each case was 

estimated by summing the products of the number of each activity 
type and the average cost of the respective activity type. 

(iv) For Court activity costs the total nominal cost for each case was 
estimated by summing the products of each Court activity, the 
average duration in minutes of both in and out of Court time by 
the judicial officer for that activity and the per minute cost of the 
judicial officer involved. 

(v) The total nominal Court system cost for each case was calculated 
by summing (iii) and (iv). 

(vi) The dates on the activity sheets were used to calculate discounted 
Court system costs, with the base year for each case being the 
year in which the plaintiff lodged a statement of claim. 

It should be noted that in the analysis of this study the above costs were 
inflated to 1994 dollars using the Consumer Price Index. 
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5.3 Solicitor survey 

Solicitor cost data is not available from the Court, and had to be obtained 
by a survey of the plaintiff and defendant solicitors, who appeared for the 
parties in the 64 finalised professional negligence cases managed under 
Practice Notes 59 and 68. The survey sought information in relation to 
solicitors' costs and disbursements classified by type of activity and the 
stage of the case. A copy of the Plaintiff Solicitor Survey appears at 
Appendix 7, and a copy of the Defendant Solicitor Survey appears at 
Appendix 8. 

There were two major difficulties in this survey. First, costs and 
disbursements information is understandably very sensitive information 
for solicitors as indeed it is for anyone. Second, the information sought 
was very specific and required solicitors to spend considerable time 
searching their files. This was particularly onerous for plaintiff solicitors, 
who typically have a relatively small number of support staff. It was also 
onerous for some defendant solicitors, who appeared in as many as 21 
cases. Given these difficulties, it is not surprising that obtaining responses 
to the survey was a slow, laborious task and a considerable amount of 
follow up contact was required. 

The 64 cases involved 64 plaintiff solicitors and 76 defendant 
solicitors. The higher number of defendant solicitors is mostly due to the 
presence of more than one defendant in some cases. One hundred and 
forty questionnaires were sent out. Data responses were received in 
relation to 52 questionnaires, a response rate of 37%. Replies were also 
received in relation to an additional ten questionnaires where the file had 
either been destroyed or lost, or there had been no charge by the solicitor. 

The survey of solicitors yielded the following information: 

• For 40 cases (62% of the study population) the survey obtained at least 

a total cost for at least one plaintiff or one defendant. 

• For 14 of these cases, the survey obtained sufficiently detailed cost 
information to enable the present value of the costs of at least one party 
to be estimated. 

• For six of these cases, the survey obtained cost information from both 
the plaintiff and defendant. For two of these the information was 
sufficiently detailed for present value estimates for both parties. 
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Whereas the study has complete information in relation to Court costs and 
almost complete information about settlements, information about 
solicitor costs is not as comprehensive. As a consequence, it has been 
necessary to make assumptions to fill the gaps in the solicitor data. 

The survey results for each case are set out in Appendix 2. The Plaintiff 
and Defendant cost columns were constructed by converting plaintiff and 
defendant costs obtained from the survey to 1994 dollars. Where there was 
more than one defendant and the information was available from the 
survey, the defendant costs were summed. The Discounted (that is, present 
value) columns were constructed for those cases for which solicitors filled 
out the questionnaire in detail so that it was possible to discount the cost. 

The Total Nominal cost column was constructed by summing the 
Plaintiff Nominal and Defendant Nominal columns where the information 
was available. For the remaining cases the available cost information was 

doubled. This was felt to be the simplest reasonable assumption. For 
example, in case I the defendant's nominal cost was $5,755 and there is 
no information about the plaintiff's costs. For this case it was assumed 
that Total Nominal Solicitor costs are double $5,755, which is $11,510. 

The Total Discounted column was constructed by: 
• Summing the Plaintiff and Defendant Discounted columns whenever 

possible. 

• Doubling the Discounted column for cases for which there was present 
value information for only one party. 

• Estimating a present value for all the cases for which only nominal cost 

information was obtained by the survey. This was done by multiplying 
the nominal cost by the average ratio of present values to nominal costs 
for the 16 detailed survey responses received, which is 0.75. 

For example, for case 18 the Total Discounted entry was obtained by 
adding $30,896 to 0.75 of $35,679. 

The results for the 40 cases with costs and/or cost estimates are 

summarised in Table 5.5 (opposite). It shows the average nominal total 
(plaintiff plus defendant) solicitor cost to be $70,919 per case and the 
average present value of total solicitor cost to be $53,035 per case. (Note 
that solicitor costs in Table 5.5 are overestimates to some extent, because 
for those cases for which only total costs were known, costs were inflated 
by the price index of the year in which proceedings were initiated. even 














































































