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Summary of Key Findings

Thisreport setsout detailedprdfil es of fanly | awcases hand ed by Legdl
AdQmmssions, privatesadicitors, Gnmunity Legal Gntres, andthe
Famly Gurt, whichwerefinalisedduringthe1997-98financi a year.
Rdilingdata cdlectedby neans of asurvey of famlylanfiles, incl uded
cdient andlitigant denographi cs, casecharacteristics, d sputeresd uion
processes, addiets adlitigats fund ngandreoresentati onstat uses.
Fdlowngarethekeyfind ngsfromhisprofilingstudy.

Genera concl usi ons

Thetypical famly | awcase —

e concernedthe breakdown of anarri age

e indvedanaveraged 2 5natters, includngat | esst ane dof resi dence,
cotact o property

 werechildrenwereinva ved, concernedoneor twochil dren

e invdvedthefilingd angodicaionfa find orders

 indukdanaveraged 3 6court attendances, coi nedwthregati aios
betveensdicitas

 wvasresdvedat thed rections heari ngstage, by neans of anegati ated
settl enent enfoodi edi nconsent orders.

The nedi an case di spositiontineinthe Famly Gurt was 5 nont hs.
Hovever innost Registries, thel ongest 259%@f cases experi enced si gni fi cant
ad asbefaefirdisaion

Ciet creracteristicssuchasage, cotryd birth adilitytospeskBgish
incoeaddsdilityvwerenat generd lyre aedtod sputeresd uti ontine.
Dspositiontinevas norelikelytoberelatedtothetype of case (wth
propertynatterstakingl onger toresd vethanchildren' snatters), andto
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other features of d sputeresd ution, eg. wi chcourt was used, and whi ch
and hownany di sput e resa ut i on processes ver e used.

I nci dence of | egal aidand probonoworkinfamly | aw

Approxi nat el y 25%of cases hand edby thesdicitorswoparticipatedin
thesurveyverel egd |y ai ded

Therevas littlefornal probonoveork undertakeninfanily | aw al t hough
sdicitorsind catedthat vwork vas oftendone probonoonind vidud fil es,
paticd alyled adfiles.

Li ti gant denogr aphi cs

Sl f-funded famly | awl i ti gants had noder at e i ncones, w t h a nedi an
graoss i ncone of $35, 000 per annum Mreover, therewas asi gnifi cant sex
differenceinincones, wthfenal esel f-fundedclients havi ng a ned an
i ncone ar ound $10, 000 | over thannal e sel f-funded cli ents. 17%of sel f-
fundedclientsvwererdiant onsocia security. Thenaj arity of thesevere
inva vedinaproperty d spute, andwere apparent!y excl uded froml egal
adfo thet ress

Trerevered sosi gificat sexd fferecesinlitigats ages(fealelitigats
wereyounger), andinnatters onwi chappl i cati ons vere nade (nen vere
norelikelytobeapplicantsinchildrenonly cases, whilewonenwvere
norelikelytobeapplicantsinproperty-only andmxed chil drenand
raperty cases).

Cientsd Sydneysuburbenfirnstrave ledfurther framhe r honestoreach
their lawer thandidclients of M bourne and Bri shane subur banfi rns.
Qeensl andcountry clientstrave | edthefurthest d stances, onaverage, to
reachtheir lawers. Ind| countryaress, dietsdtentrave ledfurther
agiddthantheir omtomar thed osest largetomtofindafaml y | awer.

Mrriagesinvad vedinthecasesweredf genera |yl onger durati onthande
factord aiaships.
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Donestic vio enceand chil drepresentati on

Al egations of donesticvid encetendedt oberecordedwenvi d ence vas
cosi deredred evat tothecase—e particdarlyinchldren scasesrather
thaninproperty cases. Thus, for exanpl e, d | egations of vi d encevere
present in60%of privatesolicitors’ |egal aidcases (wichnanly
concernedchi | dren), but only 25%f privatesdicitas' sd f-funded cases
(vhichverenorelikelytoconcernproperty). Inaround 70%of al | cases
indvingd |l egati ons of vid encetherevasd soahi stary of vid enceinthe
rel ationship, andin60-65%0f casesinvd vinga | egations of vid ence, a
Satedonesti c vi d ence order had been obt ai ned.

Gasesinva vinga | egati ons of donesticvio encewerenorelikelythan
ot her cases toi nvol ve sone f ormof prinary di sputeresol ution (FCR),
suchas Fanil y Gurt counsel | ingor nediation. It appearstheat the Famly
Qurt’ spdicyof hd d ngseparatecousd | i ngsessi onsincases of fear of
videnceishe nginpl enentedappropriate y. Sifequardsrel ati ngtoaot her
forns of FORarel ess opentoscruti ny.

Al egations of donestic via encedidnot have adirect i npact on case
processi ngtines or propensitytogotoheari ng. Hwever, casesinvd ving
donesticvid enced | egati onstendedtohavenarenattersind spute, and/
or toincl ude nore court stages and attenpted forns of resa ution, and
hencetoconsune greater saicitor andcourt resour ces.

Gsesinvavingachildrepresentatived dtendtotakel onger toresd ve
adhaeageae propasitytogotohearing IntheFamnly Qurt dataset,
thepresencedf achildreresentaivevaesthesing el argest pred ctor of a
caseqd rgtohearing Th sgyoearstorel edt thefact thet chil drgresetaives
areappai ntedinconpl ex cases, inva vingd fficult questi ons about the
best ineestsd thechld

Dsputeresa ution

ASate Mgistrates Qurt or Local Gurt was used i n 21%of private
sdicitors cases. Aout orethirdof cases conmencedinaSate Gurt vere
subsequent | ytransferredtothe Fannl y Qourt.
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Svard ahe studeshaveidatifiedapaternd “litigaidio’ —astraegc
contoi nati on of court processes and out - of -court negoti ati on —used by
soicitorstoresd vefamly | awd sputes. Thesane patternwas clearly
evidat inthi sstudy.

Therevas|ittleused FORprocesses ather than Fannly @urt counsd |ing.
Thisfindngisouaified homever, bythefact that wewereunabl etogain
sufficient infornati onfromQeensl andsdicitorstobead eto conment
ontheinpact of quasi-conpu sorylegd aidcoferencinginthat Sate In
add tion, the net hodol ogy of gatheringinfornati onfromsadicitors neant
that wedidnat have access tousers of FORservi ces (eg. conmani ty- based
ned ation) wood dnot have any | egal representati on.

@nmoni ty Legal Gantres tendedto pursue consensual sal uti ons and avoi d
litigation but thisd dnat necessarilyresut i nnarespeedyresd ui ons of
famlylawnatters. Insone QCcasesthelitigationprocessyiel ded
QUi cker resu ts.

R ativeyfewcasesvereresd vedat o after aconciliati oncoferenceor
pre-heari ng conferenceinthe Fannl y Gurt.

TheexpectationinSection 117 of t he FamilyLavAd1975(Cwith) t hat cost s
wil olybeawardedi nexceptional casesvas borneout bythestudy. Wile
applications for costs were nadei n 18%wof cases, costs were anardedin
only about 2%of Fanily Gurt cases.

Legal representationandsel f representati on

Parties representationstatustendedtomrror eachother. Thus, asel f-
fundedlitigant was nost |ikel ytofaceanather sel f-fundedlitigant; a
legd |y-adedlitigat vesnast |ikd ytofaceanather | el | y-ai dedliti gart;
andanureresentedlitigant vas nost |i ke ytofaceanat her urepresent ed
liticat.

15%of appl i cants and 33%of respondents were whol Iy or partially
unrepresentedinthe Famly Gurt. Unrepresent ed appl i cants were nore
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likd ytobenal e, but therewas nosignificant gender difference bet veen
unT epr esent ed r espondert s.

Thetinetakentofinaiseacaseinthe Fanmily Qurt vas | onger werethe
appl i cant vas urgpresented at theend of the case, d thoughthe opposite
vas truewerethe appl i cant was unrepresented at t he conmencenent of
thecase. Thenast salient inpact of representati onstatus ond sposition
tine, hovever, vesthefact thet the presence of anur e esent ed respondent
decreasedthel engthof tinetakentofinaliseacaseinthe Famly Gurt.
Gseswthureresetedrespodetstededea ther tosettleearly, or tobe
det er nined by neans of an uncont est ed or defaul t j udgnent when t he
respondent fail edtoappear a ahearingor tocontest thecase.

My or sources andforns of variability
Legally-aided and self-funded cases

Therewerenaj or differencesinclient denagr aphi cs, case characteristics
add spueresd ui onprocesses bet veen| egd | y-ai ded and sdl f-f unded cases,
dtenbu nat dveysreferrdd etotheeffect of 1 egd a dfund nggui od i nes.
Dfferencesincl uded —

e ledly-adeddientsvereyouger, norelikdytoberdiant onsocid
security, andnarelikely to have been born over seas

 sdf-fudeddietshadl onger marriagesthenl egd | y-ai dedclients

* onlyaround 10%of | egal ai d cases concer ned property

* legdly-adedcasesverenarelikdytoinvd veaForm7 (apdication
for findl orders) whilesd f-fudedcaseswerenarelikd ytoinvd vea
Form12A(appl i cati onfor consent orders)

e wenaForm7vasfiled |egaly-aidedcasesverenmrelikd ytogoto
heari ng whi | e sel f-funded cases werenarel i kel y t o be resol ved by
negati at ed settl enent and consent orders

o sdf-fundedcasestodk| onger toresd ve onaverage (ned anresd uti on
ti ne 11 nont hs) than! egal | y-ai ded cases (ned anresd wionti ne 4-6
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nanths). Thisd fferencevasd nast etird yreferrad etothefact thet
property natterstook nochl onger toresd vethanchildren snatters.

Legally-aided cases handled by Lega Aid Commissionsand private
solicitors

Vithinthegroup of 1egal ai dcases, therevered sodifferences betvween
t hose handl ed i n- house by Legal A d Gonmissi ons (LAGS) and t hose
hand edby privatesdicitors, includ ng—

e ahigher proportionadf LACd i entsvereborni nanonBy i shspeski ng
coutry, neededaninerpreter adhadadi sability

e ahigher proportionof privatesdicitors casesinva veddefacto
rd aiashps

e ahigner propartionaf privatesdicitors’ caseswereresd vedout of
oaut

» ahigher proportionof LACcases i nvol ved unr epr esent ed opponent s
and undef ended heari ngs

» LACcases vereresd ved nore qui ckl y (ned an 4 nont hs) thanprivate
sdicitors’ cases(nedian6nonths). Thisd fferencenay beat | east
patlyreferrad etothepreviauspa nt, andpertlyd sotothetramsaction
tineinvolvedinprivatesolicitorsdealingwththe Legal Ad
Gonm ssi on

e ahigher proportionof LACcases renai ned unresol ved, duetothe
diet’slegd adgat bangtermreted, o thedient | osingcotact.

Cases handled by different law firms and legal aid offices

Therewerefurther differences between LACofficesinre aiontoclient
denogr aphi ¢s, casecharacteristicsandd sputeresd uti onprocesses. These
d fferences wereassoci atedwih, for exanpl e, denographi ¢ characteristics
o locd aress, locd officepdiciescocerningthetypes o natters hand ed
and court usage (eg. the NSALegal A d Gnmassi on had a poli cy of usi ng
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aSaeQut rahe thentheFannl y @urt i f possi b €) adthecheracteri stics
o thelocad Famly Qurt Registry.

There vere fever differences betweenlawfirns —for exanplefirnsin
cty, siburbenandcoutry aress; firnswthandwthout fanl y | aweccred ted
specidists; andfirnsindifferent soci o-econonc areas. Dfferences
betweenfirnswerenorelike ytord atetoclient denographicsthanto
d sputeresad uti on. The one excepti onvas that firnsinhi ghincone areas
gpearedtoprovideageater qatity o servicestothar dietsthanaher
firm

Cases handled by Community Legal Centres

Gnmuni ty Legal Gentres (AG) general lydealt wthclientswiowvere
ineligibleforlegal aid, but wowereunabl etoaffordother | egal
represertation Inadd tion, eschhadthei r om casevork gu del i nes, wi ch
tendedtoresut ind fferent kindsdf dients, casesandd sputeresd wion
processes. Ingenera, hovwever, GG tendedto encourage non-1itigious
forns of di sputeresa ution, andsought tonaxi msethei r servi ces across
the great est nunter of clientsrather thandevote resources to conpl ex
di sputes. Mreover, only about hal f thetine of the Q.G surveyed vas
devatedtocasevark, wthather activitiesind ud nglegd advi ce, comonity
legal education, andpdicyandlavreforminitiatives. @ Cservicesthus
were not conpar abl eto and di d not conpetew th ot her | egal service
providersinfamlylaw

Cases handled by different Family Court Registries

Therevere extensive andinportant differencesinclient denographi cs,
casecharacteristicsandcourt processes betveend fferent Rg striesdf the
Fanmily Gourt. These i ncl uded —

e theAdadeRgstryhadardaivdyhighproportionof Austraian
bornlitigats, ardaivdyhghproportiond litigatsinl oner blue
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cdla accypati osadou of thevarkforce, ard aivd yh ghprgoortion
of residenceapplications, arelativelyhighproportionof interim
ardersadal ovpropartionof final hearings, adthegreatest prod em
o dday

the Md bourne Regi stryhadare ativel y highproportionof litigants
bor n over seas (i nbot h Engl i sh-speaki ng and non- Engl i sh speaki ng
coutries), ardaivdyhighproportiond litigatsinwitecdlar
occupetions, ard ativelyhighpraporti onof cases proceed ngtofi nd
hearing, andt he second | ongest tinetofindisaion

theBisbane Rg stryhadard aivd yhi ghproporti onaof Austrdian
bornlitigats, ardaivdyhghproportiond litigantsinuoper b ue
cd | ar occupeti ons, are ativel yhighproporti onof casesinva vinga
natificationd riskad childaouse, ard aiveyh ghproporti onof cases
indvingach ldreresetaive ardaivdyhghproportiond interim
ordersadal owproportionaof fina hearings, andadi spositiontine
| onger thant he average

the Parranatta Registry had arel ati vel y hi gh proporti on of NEB
litigats, ahighproportiona ‘dfficut’ cases, invdving fa exapl g
gicaionsfor locati on'recoveryordersar for variati ondf previ aus
orders, adared ativeyhighproportionof cases proceed ngtofina
hearing

the Sydney Rgistry hadard atively highproportionof litigantsin
prof essi onal and upper whi tecal | ar occupati ons, are atively high
proportionof NEBIitigats, ardativdyhighproporti ondf property
appications, ardativeylowvproportiond interi morders, andthe
| east probl enof dd ay.

Thesignificant d fferences between Regi stri es suggest that Fannl y @urt
researchwi chfocusesonone Ryg stry, o wi chfal stotest for d fferences
bet veen Regi st ri es, nay present misl ead ngresu ts.
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Family law case profiles

Scope of t he st udy

Geographical coverage

2

Thestudy coversfour Sates: NewSouth Vel es, M ctoria, Queensl and
and South Austral i a. These S ates were chosenfor avari ety of
reasons —N\ew Sout h Vil es because it has t he hi ghest S ate
popul ation, hasbathcity, suburbanandregi onal registriesof the
Fanly G@urt, anda sohas are ativel y hi gh degree of Local (urt
usageinfannly | awd sput e processi ng; M ctori abecause of theearly
inroductioninthat Sated calingsandaher restricti os onl egd
adfud ng, theeffectsd v chmght beevi dert therebut nat yet in
other S at es; Queensl and because of its nandat ory conf erenci ng
requi renant for legd aidrecipiets;, andSuthAstradiaassnall er,
notessternSaewthardaivdyhichled o legd adgydicatios.?

Legal servicesincluded

3

Wihinthese Sates, vewereinterestedtoexannethe broad range
of nodel sof famlylam egal serviceddivery. Legd servi ces nay be
providede ther byaprivaepractitioner totheind vidual purcheser
of services, or accordingtoavariety of public fundi ngnet hods.
Mbst conmonl y apersonw || begranted| egal ai dto be represent ed
byaprivatepractiti aner, woisthenpadat legd adratestoact for
theclient.2Aternatively, cases nay be hand edi n-house by the
rel evant Legal AdGmmssion. Gantsof aidfor fannly | awcases
are subj ect to Gmmonweal t h fundi ng gui del i nes whi ch speci fy
priorityareassandthetypesof nattersthet wil befunded, neans and
neritsteststhat nost besatisfied adanoverd | cost callingper case
Asummary of thelegal aidguideinesisincludedinAppend x 2

INn1996-97, theLegd Servi ces Gnmssi onof South Austra iarece ved 11 1 appl i cati ons per
1000 head of popul ati on, conparedto 9. 85 per t housand i n Queensl and and 8. 77 per t housand
inNSW Legal Aidand Famly Services, Legd AidinAudrdia 1996-97 Statidtica Y earbook
(Atorney-Gereral’ s Departnent, July 1998), Table G p.8.

For exanpl e, i n1996-97, bet ween 77%and 90%of | egdl aidcasesfind isedinthefour Sates
under d scussi onverehand edby privatepractiti oners. Ibid, Tab e 10, p.47.
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Gonmuni ty Legal Gentres (ALGs) are separatel y funded by the
Gmmonveal th gover nnent viathe Sate Legal A d Gonmssi ons.
Thei r naj or purposes (ad thoughthesevary fronp acetopl ace) areto
provideadvi ceadreferrd servicestoinqurerswthlegd prad ens,
andtoengageinlega policywork, includingconmunity | egal
educat i on and | awr ef ormacti vi ti es. They nay al so undert ake
casevwork for famly lav(and ather) cl i entswhose casesfa | outsi de
thelegd a dgui delinesbut wioareotherwse unad etoafford! egal
representati on. Eachindivi dual centre det ernines the anount and
thenstwred thecasewrkit ispreparedtotakeon

fsandternativetod ! of these |egd servicesnay beprovi dedfree
(“probond’) by privatesdicitors, or alitigant nay choose (or be
forced) toconduct thei r casewthout | egal representati on. Thefocus
of thisstudyisonfundedservicesprovidedhby |l ega professi ond s.
However, incidenta tothisfocus, sone data has been gat hered on
thelevel of probonoservi ces andse f-representati oninthe cases
suwded

Inadd tion, thestudyvas concernedwthl egd representati onrat her
thanother ki nds of | egal services. Thus advice andreferral work
undert akenby @G was nat i ncl udedi nthe research, nor was advi ce
onl'y and duty sal i ci tor®work undert aken by Legal A d Gnmassi on
i -house | awyers. | nfornati on sessi ons, group foruns and do-it-
yoursel f kits provi ded by Legal A d Gmmissi ons or QG werea so
nat i ndl uded

Frally, thefocuswas uponrepresentati onof adul tsrather thanof
children. Wereafanlylawd sputerd aestochildren, the Fanmly
Qurt nay appai nt achil drepresertative, addthisrd enay befilled
either byaprivatepractitioner (oftenfundedbylega aid) or bya
Legal A dQGmmssionin-housesolicitor. It was deci ded not to
includechildregresentaionvarkintheprofilingexercise, sinceit

Adutysdicitorisasdicitor locaedat thecourt woassi sts peo ewthout their om| ega
representai onwththe r court gopearances onthe day.
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Family law case profiles

vou dnat be possi bl etoincl udethi s ki ndof work i nt he second part
of the study conpari ngl egdl | y-ai ded and sel f-funded servi ces. 4

Family law matters covered

8

Theterm' famly | aw nay be usedtorefer toawderange of | egal
provi si ons, covering arrangenent s ont he br eakdown of anarri age
o defactord ationship, fanl yvid ence, adopti on, andather natters
relaingtochil dren. The st udy vas concernedwithactiviti es under
Gmmonvweal thlegislation, prinarily the FamilyLavAct1975,
together withnarerecent Gil dSypoart | eg slation The Gnnarved th
leg dlaioncoversdvaree |ivingarrangenents, paretd respasiblity
andfinancid support for childrenfd lowngtheseparaionaof their
parents (Wether theparentswerenarried, inadefactord aioship,
or never livedtogether); andproperty d vi si onbetweenthe f or ner
partiestoanarriage. For constitutional reasons, it does not cover
property d vi si onbetweenforner defact os. Hence, cases concerning
excl usivd ydefactoproperty d vi sionverenat i ncl udedi nthe study,
al t hough cases i nval vi ng bot h chi | drenand property fromde fact o
re ati onshi psvereincl uded

The Fannl y LawAct enabl es apersontoobtai narestrai ni ng order
preventingthei r forner spousefromengag nginvid ent or harassi ng
behavi our t owar ds t hem Mre conmonl y, however, appr ehended
donesticviod enceisdealt wthunder Satel egislation, by neans
of donestic viol ence orders nade by S at e Mugi strates or Local
Qurts. Sa edonasticvi d ence proceed ngs (appl i cati ons and court
att endances) wer e al so excl uded fromt he st udy. However, as
di scussedfurther inchapter 2 thestudy didseekinfornati onasto
whet her el ther partytoacase under the Faml y LawAct had oot al ned
aSaedomasticvid enceorder agai st theather, adthisinfarnati on
vasincludedintheprofil esof famly | awcases.

Inthecased ach |dreresataive the'diet’ hesmocgecitytofudher o hisregresataion,
andhas nocontra over thedi sputi ng process. Mreover, therewou dbe consi derabl eethica
adpracticd dfficdtiesindvedinatenti ngtocatact adintervieanchlddiertscocern ng
their satisfactionwththeir | ayer’ sservi ces.
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InNewSout h Vel es, M ctoriaand Queensl and, sone proceedi ngs
under the Fanmly LawAct nay be brought i nel ther the Famnly Qurt
orina3ate Mg stratesor Local urt. The study incl uded al |
Faml y LawAct proceedi ngs, whi chever court vas used. | ndeed, one
of theains of theprofilingexercisevastodetermnethel evel of
usage of Local /Mg strates Qurts conparedtothe Fanly Gurt.

[t a col | ect i on net hodol ogy

1

The naj or net hodol ogy adoptedfor the profili ng phase of t he st udy
vas fil eanal ysis. Astandard survey f ormvas devel oped covering

client denogrgphics, nattersinvd vedinthecase, d sputeresd ution
processes andti nes, and f undi ng and representati ondetail s (see
Appendi x 1). The f ormvas used t o gat her i nfornati on fromLegal
AdQmssionfiles, privatesdicitors’ files, and Conmunity
Legal Centrefil es cl osed between 1 Jul y 1997 and 30 June 1998.
Dtalsd theprocess o filead ysisadtheresutsdo thet adysis
aegveninchapters2, 3ad4.

A thesanetine asthe JRCvas undertaki ngitsdatacd | ection, the
Austral i an Law Ref or mGormmi ssi on (ALRO was engaged i n a
process of surveyi ngrecentlyfinali sedFamly @urt cases as part of
itsreferenceontheadversarid system Inorder toava ddud i cati on
and unnecessary strainonthe court’ s resources, the ARCagreed
tocol | aborat e wththe JRCi ngat heri ng dat a fromt he Sydney,
Parranatta, Neveast| e, M bourne, Bishaneand Adel a de Regi stries
of the Fanmily Gourt. The ALRC s consul tants —ani a Mitrugli o
andGllianMA lister —ndertook the process of fileana ysisin
the Fanily Gourt usi ng a survey f or mdevel oped by t hemin
consul tationwththe Gurt. Theresul ting datawas providedin
dectroncformotheJRC Detail s of Fanmnly Qurt datacad | ection
andthefind ngsfromthat dataareset ot inchapier 5.

Thefind chepter of therepart bringstogether theprofilenaterial
frarthefour datasaurces, adhigligtssimlaitiesadd fferences
bet ween t hem
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Faml y | awpr ocesses

14

Wenarel ati onshi plreaks down, parties nay seektoorganisethe r
fuuwedfars, indudnggettingad varceif thepartiesverenarried
thedivisionof property andarrangenents for any children, ina
nuntoer of ways. |f partieswshtoget d vorced, they nust applyto
the Fanil y Gourt and suppl y necessary i nfornati onto enabl ethe
Qurt todetermnethat thedi vorceislegal ly permtted. The
procedureisrel ativelystrai ghtforvard, and nany forner coupl es
ootanad vorcewthout | egal assistance, dthoughsonelringd | of
their famlylawi ssues, ind ud ngd varce, toal ayer. Inrd aionto
propertyandch [ dren, parti es may agai nsi ngl y agree bet veent hensd ves
wthout anythirdpartyinvad venent, or nay attend counsel | i ng or
nedi ation, or nay seek | egal advi ce or assi stance. Because of the
vay t he st udy was desi gned, it gatheredinfornationonly about cases
invhichat | east oneparty sought | egal representationtohelpto
resd vead sputewththei r forner partrer.

There are a nuntoer of processes by vhi chl anwyers andthe parties
thensel ves nay thenattenmt toresad vefannly | awd sputes, wthor
w thout t he conmencenent of court proceedi ngs. It i s possibl ethat
thepartiesthensel ves, or their | awers, nay beabletoreacha
negot i at ed agreenent w thout court i nterventi on. Gonmoni ty- based
nedi ation, Famly Gourt nedi ati on or vol untary Fanil y Gourt
counsdl | i ngnay assi st i nthisprocess. |f anageenant i sreachedon
al themattersindispute, itiscommonfor that agreenent tobe
enbodi edinfornal “terns of settlenent”, whi chcanbeg venlega
force by aski ngthe Gurt to nake ordersinthoseterns. The
procedure by whi chthisisachievedisanApplicationfor Gnsent
Qders, ot herw se known as a Forml2Aappl i cati on. Gonsent G ders
areusud |y nade by the court “onthe papers”, wthout any needfor

anappearance by the parti es.

Atermativey, oneor ather of thepartiesnay nakeanapp icationto
thecourt for final ordersregardingchildrenand or property,
ot herw se known as a Form7 application. Thisis effectivelya
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reguest for thecourt todeci dethei ssues betweenthe parties. Qe
theapp icationisnade, honever, therew! | beanunber of stepsin
the court processvhi charedesi gnedtoassi st thepartiestoreacha
consensudl settlenent. Intidly, thepartieswl| attendoneor nare
drectioshearings, inwichprogressisrepartedandthenext steps
specified A thisstage paticdalyif thed spuecocernschil dren
theparti es nay be orderedtoattend counsel ling. If thedispute
concerns property, aconci liati onconferencew! | be schedu ed, wi ch
isafornal attenpt tohe pthepartiestoarrivea anagreenert. If
therearenatters need ngurgent reso utionby thecourt, suchas a
clear rulingonwherethechil drenshoul dlive pendingthefinal
outcone, therenay beanapp icationfor interi morders, whichwl |
be decidedfairlyrapdyandonthebasi s of |inntedevi dence and
argunent. Theseinterinordersrenaininplaceutil find ordersare
nade by thecourt or theparti esreachafind settlenant.

A thesanetineasthesecourt processes areoccurring, | awyers nay
beinvd vedinnegati @i osausidethecourt toarriveat asett! enant.
If theparti esreachagreenant at any stageinthe process (uptoand
i ncl udi ng during t he course of ahearing), they nay agai nask the
court tonake consent orderstogivelega effect totheterns of
sdtlemart.

If thepartiesareunad etoreachay eenart, thefind court stepswi
beapre-heari ngcoference, andthenafind hearingby ajudge. The
judge’ s deci sionnay further be appeal edtothe Full Qurt of the
Famly @urt, dthoughapped sarefarlyrare

The above descri bes procedural stepsinthe Famly Gurt fol | owng
aFom7gicaion If aFormi7godicaionislodgedinaMg strates
@ut o Loca Qurt, theprocedwrew!| besligtlyd fferent, and
dtennreadreviaed, consistingd drectiosa nartions, possidy
inerimorders, adthen if necessary, afind hearing Agin, if the
partiesagreea ay stage, they canappd ytothecourt tofaornal i se
thei r agreenant i nconsent orders.
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If apartyfailstodmserveanorder nadebythecourt, thea her party
nay bring enf or cenent (s. 112A0) or contenpt proceed ngs. These
proceedi ngs i nvol ve a separat e appl i cation, and are desi gnedto
puni sh non- conpl i ance and secur e conpl i ance wth t he or der.
Agai n, suchapplications nay be ul tinatel y resal ved by agreenent
betvweenthe parti es, or nay be deci ded by the court.

Soecid arrangenentsapd yinrdationtochi I dsupport for chil dren
bornonor after 1@t cber 1989, or wiose parents separat ed after that

date. Inthese cases, admnistrativeproceduresthroughthe Gild
Spport Agency have general |y repl aced court proceedi ngs t o secure
chil dsupport paynents. Hwever the court nay still beinvokedin
certaincircunstances, far exanpl etoorder paternitytestingfar the
purposes of determningliabilitytopaychildsupport, todeci de
godicati onstovary the assessnent nade by the Gi | d Support Agency,
o toorder, vayor cd lect arrears of nai ntenancefor chil drenborn
bef ore 1 (Gt ober 1989 or whose parent s separated beforethat date.

Ay givenfamly | awcase nnght contai narny confoi nati on of i ssues
(dvarce paretingarrangenarts, chil dsypport, property, efocenant),
and any conti nati on of di spute resa ution procedures throughthe
Fanly or Mgi strates/Local Gurt and/ or outsi dethe court. The
profilingstudywas designedtodetermnethetypical patternsin
fannly | awcases, andto seevhet her these tendedto vary bet ween
fund ng arrangenent s and/ or servi ceprovi ders, or accordi ngto any
other potentid factors. Thedetail edinfornati onabout cases al so
enabl ed sone i nsights i ntothe case feat ures associ ated wth
particu ar outconas (for exanpl ethedurati onof thecase, or wet her
itvaslikdytosettleor proceedtofinal hearing). Greshou dbe
taken, hovever, ininterpretingtheseinsi gits. Testsof statisticd
sigificanceind caecard aionsbetveenperticu ar features, but
nat necessari |y causd rd ati anshi ps.
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The r esear ch cont ext

3

Thisreport i s uniqueinpresentingaconprehensive, fil e based
anal ysi s of famly | awcases hand ed by di fferent servi ce provi ders.
Qher enpirica studiesof fannly | awcases have tendedt o f ocus on
lawer-dient interacti os or | awer behavi or naoregenerdly, using
snal |, non-randomsanpl es® or confi ni ngthensel vestoparti cul ar
ki nds of cases.® Quch research has al sotendedtorely upon
aservaiosadinerviensraher thenad ysisdo fil es.” Thed osest
conpari sontothepresent studyisresearchundertakenbytheBitish
Legal A d Board Research Lhit, whi ch used Legal Aid Board
admnistrativedataandcasefilestoprofilefamlylawl egd aid
cases, lookingat nattersind spute, cost, durationand net hod of
resol ution.® Agai n, hownever, this researchwas confinedtoone
particul ar formof serviceprovision: | egal ai dcases hand ed by
privatesolicitors. Noother study has nat ched t he scope of the
presert research. Hnce, asvd | asfuctioningasthefirst staged a
larger prgect, theresutsaof our profilingexercisenaketheir om
cotribuiontotheliteraure, andtoowr understand ngof famly |l aw
litigtian

Eg. R chard I ngl eby, SolicitorsandDivorce (A arendon Press, 1992); Austin Sarat and
WIIiamFel stiner, DivorceLavyersendTherClients (OP, 1995).

By JohnGiffiths, ‘ Wat Dp Dut ch Lawyers Actual |y Do I n D vor ce Gases? (1986) 20 Lawv
andSociety Review 135 (di vorces i nvol vi ng minor chi | dren); Gwnn Davi s, S ephen Q et ney
and Jean Col | i ns, SimpleQuarrels: Negotiating Money and Property Disputeson Divorce
(QarendonFress, 1994).

See al so Lynn Mt her, R chard Mi nan and G ai g MEnen, “ The Passenger Deci des onthe
Destinati onand | Decideonthe Route”: Are D vorce Lawer s “ Expensi ve Gib i vers?”

(1995) 9 Internationd Journd of Law andtheFamily 286. The naj or exceptionis | ngl eby,
aove, wod dexamresdicitas files, wilelwise. d. |okedat thecout filesrd aingto
the r sd ectedcases.

Sar ah Macl ean, Report of the CaseProfiling Study: legal Aid and the Family Justice System
(Legal A dBoardResearch Uhit, 1998).
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The Legal Aid Commissions

24  Toplacethe Legal A dGommissions’ famly |l awpracticesin
context, twothings nust benoted. Frst, crininal cases costituea
consi derabl enaj ority of legal aidwork overa |, anda so of Legal
AdQ@mmssions’ work. Secondy, thegreat najorityof lega aid
workinfamlylawisreferredout toprivatesdicitors, wthLegd
AdG@mssionsdicitorshand ingonyamnority of cases. Hgure
1 shows the breskdown of crimnal, fanlyandcivil | egd ai dcases
findisedinthefour Satescoveredbythe JRCs studyinthe 1996/ 97
financid year, andhand edin-houseor by aprivatesdicitor.®This
fol I ow ng chapter, whi chdi scusses famly | awcases hand edi n-
house, shou dbereadinligt o thesestati stics.

FIGURE 1. Legal Aid applications finalised 1996-97

Civil
referred 7%

Civil
in-house 5%

Crime
in-house 37%
Family
referred 18%

Family
in-house 4%

Crime
referred 29%

9 Source: Legal Aidand Family Services, Legd AidinAustrdial996-97: Saigtica Y earbook
(Atorney-Grera’ s Departnent, Juy 1998), p. 47, tabl e 10.
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5

Qr origina intentionwastogather i nfornati onabout fannly | aw
cases hand ed i n-house by the Legal A d @nmassi onsineachof the
four Satescoveredbythestudy —e. theLega A dnmassi on of
NSMNSNHAQ, Mctorialegal Ad(MA, Legal A dQeensl and
(LAQ, andthe Legal Servi ces Cormiissi on of South Australia
(SAL). Ater seekinginfornati onabout i n-housefilesclosedin
the 1997-98fi nanci a year, honever, it energedthat LAQhas avery
linntedin-housefamly|awpractice, ather thanintheareaof child
representati onand group-besedchi l dsupport foruns. It vestherefore
deci ded t 0 excl ude LAQf romt he Legal A d Gonmnssi ons sanpl e.
The speci fic child support services run by the other three
Gnma ssi ons ver e al so excl uded, as they provi de onl y advi ce and
adhni strati ve-typeassi stacera her thenfarnal 1egd reresataion
I n-house fanil y | awpracti ces nay al so handl e S at e donesti ¢
videnceandchil dren' scareandprotectionnatters, andthesevere
l'i kew se excl uded as the researchvas concernedonly wthnatters
under Gmorveal thfanmly | awl egi sl ati on.

Thed scussi oninthi s chapter beg ns wththe sanpl i ng process used
togather datafromthethreeLegal A dQnmmssionsincl uded, and
thenreportstheresults of thefileanalysisinterns of thefour
categories of datacoveredbythesurvey form client denographi cs,
nattersinva vedinthecases, disputeresa ution, andfund ngand
rgresatdimn

Sanpl i ng process

2z

Each of the three Gnmassi ons parti ci patingintheresearchwas
askedt o provi de dat a on't he nuniber s of i n-house fanly | awfil es
(excludingchildrepresentati on, childsupport assi stance, Sate
donesti c vi d ence cases andchi | dren' scareand protecti onnatters,

as expl a ned above) cl osed over the previ ous 12 nont hs. NBAand
SAprovidedfigures for the 12 nont hs fromJune 1997-My 1998 —
1264 and 463fi | es cl osedrespectively —wileM ctari agaveafigure
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of 203filesclosedfor theperiodJuy 1997-June 1998. Onthishesi s,
it was deci dedtotake aone-quarter sanpl e fromeach Gnmassi on,
togwveatad o nearl y50filesoverdl.

It follonedthat thenajority of filesinthesanpl e (approx 300)
woul d cone fromNSW refl ecti ng t he nor e ext ensi ve i n- house
fanly | awpracti ce conductedinthat Satethaninthe other two
Sates. Thefilescl asedi n NSBAker e a so spread nore evenl y acr oss
t he vari ous suburban and regi onal of fi ces of the Gonmassion. In
NBA therefore, filesweresanpl edfromfour LACOf fi ces —Sydney,
Perrith, Parranattaand Minly —to gi ve a spread of geographi cal
areas and Fam |y Qourt and Local Gourt usage. Inthe other two
Saesthefilessanpledvered | takenfromhehead offi ce (Add a de
and Ml bour ne) of the rel evant Gonmissi on.

Thetarget nunier of fil es fromNBAas cl osel y appr oxi nat ed by
thenunber of filesd osedinthefour sd ecteddficesintheperiodfor
whi chwe hadfigures. InSouth Australiathe nunier of fil es cl osed
inthe Adel ai de of fi ceinthe 1997-98fi nanci al year exceededthe
target nunher fromthet office, soour codersse ectedfilesuptothe
target nunter, conmenci ngw ththose nost recently closed. In
Mctoria thenunier of filesclosedinthe Ml bourne of fi cewvas
d osetothetarget nunber fromhet office.

Thetatd nunbersandd stributionof filescodedareset out inTad e
2 1onthenext page.
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TABLE 2.1 Legal Aid Commission file sample

Office Number of files Percent
Sydney 98 20.8
Penrith 34 7.2
Parramatta 78 16.5
Manly 101 21.4

Total NSW 311 65.9

SA — Adelaide 112 23.7

Vic — Melbourne 49 10.4

Total 472 100

3 AMintia point raisedinanal ysingcasefileswvasthequesti onof

what constitutes afile Theanswer appearedtovary fromofficeto
office. Soneoffi cesgpenedafilefor eachlega ai dgoplication, and
thefilewou dthenbe“closed’ if thegoplicati onvesreg ected Qhers
onlyopenedafil eonceagrant of ai dwas nade. Thi s i nconsi stency
vwas rel atively easily resol ved for sanpl i ng pur poses by onl y
coutingfilesinwh chagrant was nade. The abovefiguresrefl ect
thisdefintion Mreprodl enati cvasthefact thet i nsonecases, a
sing efilewou dincorporatea | of theclient’sdeaingswththe
re evant office, whileina her cases, anewfil ewou dbe openedfor
eachnewnatter invhichtheclient obtainedagrant of aid. To
illwtrae if aresidece cotact d sputeind vedaninitid resd uion
whi ch subsequent | y br oke down | eadi ng ei t her t o enf or cenent
proceed ngs or afreshappicationfar find orders, adif apartyto
thed sputeves represented by the sanein-housel egal aidofficefor
bat hstages, sone offi ceswou dhaved | thecasenaterid inasing e
file, whileotherswoul dhaveseparatefil es for each proceedi ng.
Thus, inconparingfilesfromhetw of fices, wewou dactual |y be
conpari ngunitsof adfferent nature
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Theinpact of thisd fferencevas nat, hovever, assignificant as one
mght expect. Hrst, were aperson s caseinvol ved a nuntoer of
i ssues over aperioddf tine, therewas noguaranteethat they woul d
a vays beregresentedbythesanel egd a dofficein-house. Parts of
their casemght behand edby di fferent officesar (narelikdy) bya
privatesdicitor fudedbylegd ad Gsesmigt a sobespit bythe
fact thet legd adisavalad efa sonenattersbut nat for athers, or
by aclient havingthei r grant terninat ed and goi ng el sevhere for
assi stance (eg. toaCnmuni ty Legal Gentre). Thus, therewou dbe
atedecyfo filestoreresent onlypartsof higly-d sputed, | ong-
rumni ng cases, evenintheofficeswii chkept filesonawd e-case
rather thanind vidual natter basis. Accordingtoour survey, LAC
clientshadhadprevious | egd representati oni n 10%of cases, Wil e
46%0f LACcases vereeither whd |y or partia |y unresd vedat the
tinethefilewasc osed. Thelatter d dnot necessarily neanthet the
client continuedto pursuetheir case by ot her neans (t hey nay have
wthdramnor abandonedthenatter), but it doestendtore nforcethe
possibypartid netured nanyinhousefilesacrassd | offi ces.

Further, wether thefiledeat wththewd ecaseor onlypart of a
case woul d not af f ect nany of the survey questions. 1t woul d nake
no di fference, for exanpl e, tothe questions regardi ngclient
denogr aphi cs, sone of the features of the case (eg. the nunter of
childrenor kinds of propertyinvd ved, o whet her the casei nva ved
donesticvidence), andgenera fund ngandrepresentati ondetail s.
The onl y areas af f ect ed woul d be t hose concer ni ng t he nunier and
types of nattersinvol vedinthe case, *° and di sput e resal uti on,
particu arlythetinetakentoresd vethecase, thenunber of court
att endances schedul ed, and t he nuntber of di spute resol ution
net hods used. As di scussed bel ow therevere, infact, significant
di fferences betveenthe officesinre ati ontothese questi ons, but

If thesanenatterswerebeingrelitigated(eg anargunent of changedci rcunstancesinre aion
toresidencear cotact, or godicaionfar vari a@ionar tod schergearrears of nai ntenance) they
voul d be coded i nthe sane way as an ori gi nal application (ie. the survey formdid not
d stingu shbetveenfirst or subsequert gpplicationsrelatingtoaperticu ar natter). Hwvever
enf or cenent proceedi ngs woul d appear as ‘ new natters.
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thesed fferencesd dnat consi stertlyreflect dfferent file-kegping
practices, andvwerenorereadilyattributabl etoother factors.
Querdl, it appearsthat different fil ekeepingpractices had only
I'i nnt ed neasuradl e ef fect s as bet veenthe of fi ces st ud ed.

34 Another issuehavingapotential inpact onthe sanpl e was the
dversityd practicesinrdaiontofiled osure. Sne o fi ces kept
filesgpenfor | onger thenathersafter resd uti on, for the purposes of
cd lectingoutstand ngfinancia contributi onsfromclients, and/ o
sinply because fileclosurewas regarded as alowpriority
admni strativeprocedure. S ncewe sel ected our sanpl e of files by
referencetofilecl osredate, apotentia conplicationof dfferent
fileclosurepracticesvasthat filesclosedat thesaneti ne nght
have beenopened at quited fferent tines, and hence beensuly ect to
different fundinggui delines or paicieswventhey vereopened. I n
ader totest thsvecaoss-tdd aedlegd addficewthyear of first
consul tation, anddidindeedfindasignificant difference between
officesastowhenfilesinthe sanpl e had been opened. ** The
dfferencevas very l argd y accounted for by the M bour ne of fi ce of
VLA whi ch had a nuch hi gher t han average proportionof filesin
t he sanpl e opened i n 1993-96, and a nuch | ower t han aver age
proportionaf filesinthesanpl e openedin1997 and 1998 (nonein
thelatter year). Penrith, conversely, had al ower t han average
proportionaof filesinthesanpl e openedin1993-9%6 and ahi gher than
aver age proporti onapenedi n 1997, whi | e Adel ai de had ahi gher than
aver age proportion openedin 1998. Inreadingthefol | ow ng
di scussion, then, it needstobeborneinnindthat thereare sone
generationd dfferences betveenthefil esfronthevari ous offi ces.

aient denographi cs

H  Thedenoggphiccharacteristicso dietsrecardedind udedsex, age,
race/ ethnicity, occupeti on, sourceandl evd of i ncone, acconnadeti on

1 x=87.878, df=10, p<0.00L
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andd sddlity. Thisinfornati onvas usud |y abd etobe gat heredfrom
theclient’slegd adaodication, honever soneki nds of infornati on
vwerenrerdiddethanahers. For exanpl g thelegd adapdication
usual |y recor ded whet her a per son was payi ng rent, but di d not

d sti ngui shbetweenpudl i c housi ngand pri vat erenta acconmadat i on

Gnseguent |y, coders were conpel | edtoj udgethi s questiononthe
basi s of whet her or not the anount of rent pai d appearedtobea
conmercial rate. Gearly, thiswou dvary betveenthethreecities
inva ved. Inaddition, thelegal adformdidnat directlyrecord
whether theclient hadadisability, sothisinfornati onhadtobe
ol eanedfromother infornati ononthefile(eg. if theclient vasan
invalidpensioner, or if theclient providedthesoicitor wth
infaornati onadbout ad sablity).

Inal Comissionsthenajorityof clientswerefenal e, wthtwo
thirdsof clientsovera |l beingfenal eandonethirdnal e. 2 This
refl ectsthel oner soci o-econonic posi ti onaof vwonen—particu arly
si ng e vonen w t h dependent chi | dren—-nthe Austral i anconmoni ty,
andhencetheir rel atively greater tendency t o have i ncones bel ow
thelevd of thelegd adneanstest. Therevere hovever, sigificat
d fferencesbetveenl egd addffi cesastothegender mx o dients,
wthalarger njorityof fenal eclientsinRenrithand Mnly (79%,
and a hi gher proportionof nal eclientsinAdel ai de (47% and
Mel bour ne (45%. These differences nay refl ect | ocal i ncone
dstributions, addhencetherd ativelegd aiddighility o wnen
andnen, or they nay refl ect theparticul ar types of natters hand ed
by d fferent offices, totheextent that gender vasre atedtonatter

types (seebd on.

Recal | thet thisfigrerd aesolytofamlylawdients. Vignen nade uponly 30. 5%f gpproved
legd adapicatsinthetad legd adpopd aioninthethreestates uder d scussioninthe
1996- 97 financi al year: Legal Aidand Famly Services, Legd AidinAusrdial996-97:
Sisticd Yearbook (A torney-General ' s Departnent, July 1998), p. 73, Tabl e 18.

X2=23. 472, df =5, p<0. 001
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Age

37 Therevasnosignificant differencebetweenthe @nmssionsasto
theaverageage of clients, wththeovera | nedianageat first
cosu tationbe ngByears. Treagegouys o dietsvereasfdl o

TABLE 2.2 Legal Aid Commission client age groups

Age group Number Percent
0-20 13 3.0
21-30 151 32.2
31-40 216 46.0
41-50 74 15.8
51-65 11 2.4
over 65 3 0.6
Total 468 100

3B Therevas, hovever, asignficant re ati onshi p bet ween age and sex,
wthnal eclients (ned anage 35. 5years) bei ngsi gnificantlyd der
thanfenal eclients (ned anage Ryears). ¥ Thisrefl ectstyp cd age
dfferencesbetveennarriage or defactopartnersinAstraia ®

Location

2 Mst clients of the Sydney of fi ce were resident i nthe Sydney
netropd i tanarea, thoughthey werescatteredfairlywoe y across
that area. Theofficeal sohadafewclientsresident outsi dethe
Sydney areaor interstate. I'n11 UNJRAVI(recovery of nai nt enance
abroad) cases, theclientslivedoverseas. Anost dl clientsof the

14 F=16.232 df=l, p<0. 00L
15 See eg. Family LawQunci |, Annud Report 1997-98 (1998), p. 37.
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Rerrithoffi ceverefromouter vestern Sydney, stretchingasfar as
Kat oontoa (approx. 40kmtothewest). Gients of the Parranatta
oficelivede ther inRarranattaor surround ngsubourbs; clients of
the Ml y of fi cewere nai nl y fromt he Nort hern Beaches (stretching
2kntothenorth). The Add ai de of fi ce had a nuich hi gher proportion
o inestaedientsthand dSuey. Inseverd casesthisvasdueto
thefact that Adel ai devasthecl osest @urt registryandlega aid
oficefor soeinterstatecentres, for exanplefor clietsfromAice
Srings(intheNrthernTerritay) o Nldra(inMctaia). Itslocd
cdientsweremainyfrometrooditanAdd aide, aganfarlyscatered
wthinthat area. Mrtudlyall clientsd the i bourneoffi cevere
resident inthe M bournenetropd i tanarea

Ethnicity

40

Angst tvo-thirdsof dientsoverd | vereborninAustraia wihjust
over one-thirdbornoversess. ® Thengj arity of overseas-bornclients
wer e fromnon- Engl i sh speaki ng countries: 25.9%of al | clients,
conpar ed t o 10%wof cl i ents born overseas i han Engl i sh-speaki ng
coutry. Againtherevas asign ficant dfferencebetveenofficesin
thi srespect,” wth consi derabl y hi gher t han aver age proporti ons of
Australian-bornclients and consi derabl y | ower t han aver age
proporti ons of non-Bngl i sh speaki ng background clientsinRerith
andAdel aide, wilethenajority of Mibourneclientsvwerebornina
non- Engl i sh speaki ng country (53%. Sydney and Parranattaal so
hedre atively hi ghproporti ons of non-Engl i sh speaki ng backgr ound
diets, wthardaivdylomrgoartiond Prramttaadard aivdy

17

1996 Gensus fi gur es shoved 74%of the Austral i anpopul ati onborninAustraia, wth9%born
i noverseasinanEng i sh-speaki ng count ry, and 13%borni nanon Bng i sh speaki ng courtry.
Hovever, over hal f of those born overseas were | ocat ed i nt he Sydney and Ml bour ne
netropol i tan areas, and 70- 75%of peopl e bornoverseasinM ctori aand NSAMere bornina
non-Engl i sh speaki ng country. Thi s nay hel ptoaccourt for thed fferencebetweenthetata
Census figures and our sanpl e. ABS, Censusof PopulationandHousing: Summary of
Findings(Australia), Selected Characteristics (Australia) (1999) .

X2=70. 052, df =10, p<0. O0L.
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41

highpropartionof Minly clients bornoverseas i n Bgl i sh-speaki ng
ooutries.

Therevas al soasignificant differencebetweentheofficesasto
when overseas-bornclients had arrivedin Australia ®wth
M bour ne havi ngthe nast recent arrival s onaverage, fo | oned by
Parranatta, wi | e Sydney vas the offi cewhere overseas-bornclients
had, onaverage, beeninAustraliafor thel ongest periodof tine.
Qrrespondi ng y, therevas asi gnifi cant d fference between of fi ces
incients inerpretingneeds, ®wthRerithand Add a de havi ngl ow
use of interpreters, and Ml bour ne havi ngthe hi ghest, wthan
inerpreter providedfor 3% dients. Qerd |, 12 5 clientshad
ainepee.

\eryfewcliets (3. 4% vered Aorigna o TorresSrait |sl ander
descent, a thoughthe proporti onof | ndi genous cli ents was hi gher
thantheir representationinthetota Austraianpop ation,®and
catanyhge thenthar rgresetati oninthepopd @i ond thefor
Satesinvo vedinthestudy.Z Adel ai devas the officewththe
hi ghest proportionof | ndi genous clients, hovever thesnal | nunters
inva vednadeit inpossi bl etod scernany statistical difference
between officesonthispoint. Half of thelnd genous clientsvere
nal eand hal f fenal e.

Occupation

43

dients ‘usual’ occupations wererecorded fromthelegal aid
appli cation, andwerethenrecodedi nto ASXcat egori es usi ngthe

R BB B

F=2. 925, df =5, p<0.005.
X?=47. 354, df =5, p<0. 001
2% nthe 1996 Gensus: ABS

Thi s overrepresentation, conbinedw ththe fact that | ess than 1%of applicants and
respondent s appeari ngi nthe Fanl y Quurt dat aset vererepresent ed by an Abori gi nal Legal
Service, suggeststhat Legd AdQmmssionsnay playagrester rdefor Indigenousclients
than Abori g nal Legal Servicesinfamlylaw Asnotedinchapter 4, Vinen' s Legal Services
were a so promnent i nrepresenting | ndi genous wonen i nfanily | awpr oceedi ngs, al t hough
Qnmoni ty Legal Gentreswereless|ikelytorepresent | ndi genous nen.
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ABS codi ng package. Two addi ti onal categori eswere addedtot hese:
hone duti es, and unknowY no occupation. Intheresut, thelargest
sing ecategory (25% vasthelatter, pointingtoacon nation of
i nconpl etedatarecord ngandinali ity tonat chrecordedi nfornati on
w th ASOOcat egori es. The second hi ghest cat egory was t he
‘inenedaedericd, sdesadserviceverkers' occupeti od graup,
wth18%of clientsoverdl, thoughwthhigher representationin
Penrith and Minly, and | owner representati onin Adel ai de and
M bourne. Thethird hi ghest cat egory vas hone duti es (16%, wth
particul arly highproportionsinPenrithand Parranatta, and a
rdaiveylowproporti oninAdd ai de. Thehi ghest representati onof
prof essi onal occupati ons was i n Ml 'y (14%, vhil ethel onest vas
i nAdel ai de (1%. Labourers andrel ated workers vere nost highly
represent ed i n Ml bour ne (14% and Adel ai de (12%), and | east
representedi nMinly (3%. These occupati onal distributi onswoul d
appear toberelatedtothegender distributionsof clientsinthe
vari as dffi ces.

Income

M

Indl offices, socid securitybenefitsverecients ng or sourced

i ncone, wth82%of clientsoverall nai nly dependent on soneform
o berefits. Inrdaiontoaher sources o incone, ard aiveyhigh
proportionaof My clients (18% vererdiant ontheir omi ncones,

andarel atively highproportionof Sydney clientswerenainly
dependent onthefinanci al support of aspouse, partner or ot her

rel ative (5%, or had noi ncone (5%.

The nedi an gross annual i ncone of those cli ent's dependent onthei r
own i ncones and f or whomi ncone i nf or nat i on was avai | abl e
(n=41) was $21, 216 (m ni num$7, 540, naxi num$34, 175). hce
nore, very snal | nunber s nake neani ngf ul conpari sons bet ween
oficesdfficut. Theoverd| spreaddof i ncones of d i ent's dependert
ontheir ominconesisset ot inTale2 3. Therevas nod fference
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bet ween t he nedi an i ncones of nal eandfenal eclients, presunabl y
asaresult of thestringent neanstest applyingtoall legal aid
gicats.

TABLE 2.3 Incomes of Legal Aid Commission clients dependent on their own incomes

Incomerange Number Percent
$ 5,001-$10,000 3 7.3
$10,001-$20,000 14 34.2
$20,001-$30,000 21 51.2
$30,001-$40,000 3 7.3
Total a 100

Housing status

46 Aproxinatelyha f of all clientswerelivinginprivaterental
acconmodat i on when thei r fil e was opened. The next hi ghest
accommodat i on cat egori es were publ i ¢ housi ng (15.5% and a
paret’sor rd aive shoe(14%. Desptetheucertaniesaulined
earlierind stinguishingbetweenpudicandprivaterentd s, these
figresdosd yreflect thosefar legd addietsd privatesdidtas
(see hapter 3) and so appear reliabl e. Therewas asi gni fi cant
dfferencebetveendficesinrd aiontotheaccommedsti onstat us of
clients.ZMnyhadthel onest proportionaf clientsidentifiedas
l'ivinginpublic housing (6% (as mght be expected giventhe
pauci ty of publichousingonthe North Sore). Parranattahadthe
| ovest proportionof clientsidentifiedaslivinginprivaterenta
acconmodat i on (40%), andt he hi ghest proportionlivingwth
parertsa re atives (2.

2 x2=35 524, df=15, p<0.005.
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Disability

a7

fsntedearlier, ansveringthesurvey questionregard ngd sability
al sopresented sone di fficul ties. The questi on asked whet her the
diet reday“verifiedgyscd, indledud a psydidricdsdilities’.

Thi s neant that coderswouldonlyrecordadi sabilitywerethere
vas d rect evi dence, rather thanatenpti ngtodrawi nferencesfrom
droustatid naterid. Qrseqeatly, thefigresderivedond saility
vwoul dtendtobeunder- rather thanover-estinates. Qrera |, 14.6%
o dietswererecordedas havi ngsonefornmof physicd, intdlectud

o psychiaricdsaality. Thereveresi gnficat d fferences betveen
of fi ces onthi s questi on,Z Sydney havi ngt he hi ghest proporti on of

clientswthanidentifiedd sability (24.5%, and Adel ai de and
Rerrithhavi ngthel owest proporti ons (8%eand 3% especti vel y).

Summary

48

Insummary, the“typical” in-houselega aidfanlylawclient vas
fenal e, aged Ryears, Asstraian-born, reliant onsocid security,
and livinginsoneformof rental acconmodation, nost |ikely
privae Byodthispcture certansignficat dfferences energed
betveenlegd aiddfficesinrdaionto—

e theproportionsof naleandfenal edlients

» the proportions and | anguage backgr ounds of over seas-born
dients, hoM ongoverseas-bornclientshadbeeninAstrdia ad
theuwsed inerpetes

e diets hosingstaus

e theprgortiond dietswthanidetifieddisaality.

Inrdaiontoinepeaeasaddsailitiesinpaticda, dffeet diat

profilesnight requiredifferent | evel s of resource conmtnent in
arder toprovi deadequetel egal servi ces.

X2=17. 364, df =5, p<0. 005.
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Gsecharacteristics

Relationshipsinvolved

49

Qeeral |, 60%of cases i nvol vedt he br eakdown of anarri age* and

24% rvd vedt he breskdomn of adefactord ati onship, wthafurther

2%0f cases inval vingbothadefactorel ati onshipand anarri age
(Werethepartieshadlivedtogether for sone peri odof tinebefare
narryi ng). The nedi anl engt h of narriages was si X year s® (nini num
| ess t han one year, naxi num31 years), whil ethe nedi an | engt h of

defactord ati onshi psvas threeyears (mni noml ess t han one year,

naxi numl7 years). 14%of casesinva ved sone ot her rel ati onship—
nast |y casudl sexud rd ationshipsinwhi chthepartieshedhedachild

toget her but never cohabited, plusasnal | nuner of caseswtha
grandparent or other rel ative seeki ngresi dence or contact wtha
child Thegreat nagjority of casesinvd vedoneparty ather thanthe
client, wthonly 2 3%of casesinvd vingnorethanoneather party.

Therewereno si gni ficant differences between of fi ces on any of

thesepdnts.

Mattersinvolved

0

Thesurvey questiomaireprovidedali st of 18separatenattersthat
nght beinvd vedinafamlylawcase, plusan‘aher’ category. The
natters speci fiedvere dvorce anu nent; residence; cotact; care,
ve fare, devel gonent; ot her speci fi cissues; parentingp an; property
di vi si on; sol e use and occupat i on; spouse/ de f act 0 nai nt enance;
chi | dnai ntenance; childsupport; parentagetesting; inj uncti ons/
restranngorders; breachof anorder; cotenpt; | ocati o recovery
orders; and cross-vested natters. The occurrence of naj or natter

2

Qe caseconcernedtheclient’ stwoforner narri ages.

Thisisshorter thanthe 1997 ABSfigurefor ned andurati ondf narriage, wi chvas 7. 7 years.
Fam |y LawQounci |, Annud Report1997-98 (1998), p. 38.
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types overa |l (present i nnorethan5%of cases) isset out inTabl e
24 Itisclear that parentingnattersandchildnai ntenance/child
support predonnet e.

TABLE2.4 Matters involved in Legal Aid Commission cases

Type of matter Number % of cases
Contact 306 64.8
Residence 238 50.4
Care, welfare, develpment 166 35.2
Child maintenance® 74 15.7
Specific issues 68 14.4
Property 49 10.4
Divorce 36 7.6
Parentage testing 34 7.2
Child support 26 5.5

Note: total %>100, since more than one matter possible per case.

51 Thereweresonesignificant gender differencesinrdationtotypes
of natters, wthnaleclientsbeinglesslike yandfenaleclients
norelike ytobeinvd vedinresi dence, specificissuesandproperty
natters. Notethat thisdoes nat necessarilyneenthat fenal eclients
veretheapplicantsinthose cases. Ml eandfenal eclientswere
proportionatel y representedinother types of natters, includi ng
cotact, care/we fare/ devel gpnent and chi | d nai nt enance cases.

2% Grerdlyagpdicaiosfor variaiond naintenanceor d scharged arrears.
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Therevered sosignificant d fferences betveenthe officesastothe
types of nattersinva vedincases”™—

» Sydney had al owconcentrati on of resi dence, contact and care/
vel far e/ devel opnent cases

* Rerithhadahi ghconcentrati onof resi dence and contact cases,
but nod vorceor chil dsupport cases

e childrensnattersat Parranattai ncl uded hi gh proporti ons of
care/ wel faref devel opnent i ssues and ot her speci fi ci ssues, and
vere nost |i kel y t o be coni ned w th ongoi ng contact probl ens
lead ngtogpplicationsfor | ocati o recovery orders. Parranatta
asohadare atively highproporti onof property cases, but no
childsupport natters

» Adel ai de had nore of afocus on chil d support and parent age
testing, wthlonmproporti ons of spedi ficissues, | acati oY recovery
godications, property andd vorce

e therevasageater enphasison“d fficut” divorcesinM bourne
(all but twoinvad ved anon-Engl i shspeaki ngcli ent andi nsone
casestheclient’ sspousevas a sounl ocatabl €), wthre ativdy
| owproporti ons of resi dence and speci ficissues natters, andno
chi I dnai ntenance, chil dsupport o perentagetestingcases.

The nunbber of nattersinvo vedinind vidua cases ranged fromone
(in3ef cases) toa gt (aecase). Therevasasi giificat d fference
bet ween of fi ces as tot he nunibers of nattersinvol vedin cases. ®
Sydney and Adel ai de had t he | owest nean nunioer s of natters per
case (1. 8land 1 87 respectivey). The nast conpl ex casesinterns
of nuntoer of natters occurredinPenrith, Minly and Parranatta
(neans of 262, 2 80and3. M natters per caserespectivey). 41%of

ntact: x?=38.523, df=5, p<0.001; resi dence: x?=37.075, df=5, p<0.001; care/wel fare/
devel opnert: ¥2=89. 791, df=5, p<0.001; childnai ntenance: =11 741, df=5, p<0.05; specific
i ssues: x?=30. 976, df=5, p<0.00L; property: x*=14. 318, df=5, p<0.05; divorce: x*=4l 174,
df =5, p<0.001; parentagetesting: x%=13.458, df=5, p<0.05; childsupport: x*=37.859, df =5,
p<0.00L

Nuntoer s of natters: x2=97. 799, df =15, p<0.001; nean nunfers of natters: F=18.078, df =5,
p<0. 00L
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Parranatta cases i nvol vedfour or nore natters. As noted above,
Parranat t a and Manl y cases tended t o i ncl ude arange of child-
rdatednattersrather thanj ust anear twvo per case.

Thefigures onnunters of natters per caset o sone extent confound
expectationsthat nght ari sefromdifferencesinfilekeeping
practi cesnatedearlier. For exanpl e, Sydney vas one of the offices
thet adopt ed awnd e-case approachtofil es, yet hadthel onest nean
nunioer of natters per case, vhil e Renrithand Minly had nore of a
tendency toopenanewfilefor eachapplication, yet had ahi gher
nean nuniber of natters per case(file).

Qerd|, 8 3%0f casesddnat invd vechildren, dthoughd |l Rerith
advirtudlyal (9. 1% Add a decasesi nvd vedchi | dren Qrsi stent

wthitsd vorceenphasi s, Mi bourne hadthe hi ghest proporti onof

cases not i nval ving chil dren (34. 7%. Incasesthat didinvol ve
children, thenaj ority (579 concerned only one chil d, whi | e 30%
i nval ved two chi | dren, and 13% nvol ved three or nore chil dren.

nl y 10. 4%0of cases concerned praoperty divi si on. The forns of
property nost frequent!ly invol vedwerethenatrinoni al hone and
househa d possessi ons.

Domestic violence and child abuse

57

Qher i ssuesthat nght i ndi cat etheconpl exi ty of acasear i npact on
theresd uti onprocessincl udeal | egeti ons of donesticvi d enceand
chi | dabuse. The survey questi onnai r e asked whet her therevere any
al | egations of donesti c vi ol ence betweentheparties, andif so,
whet her therevas ahi stary of vid enceinthere ationshi p, vhet her
ei ther party had obt ai ned a S at e donest i c vi o ence order (ADQ
inervertionarder, etc.), if anorder vias datai nedwiet her it hadbeen
br eached, and wvhet her any cri mnal char ges had been brought i n
relationtothevid ence. “Donesticvi ol ence” was defi nedonthe
survey formtoi ncl ude physi cal , enotional or sexual vi ol ence or
threats, or econonic abuse. Al egati ons wer e count edwhet her or nat
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they werefornal |y rai sedi n proceedi ngs, andt he subsequent
questionsregard nghi story of vi d ence, Satedonesticvi o ence
orders and cri minal charges were desi gned as i ndi cat ors of the
veracity of anyd | egati ons. Thesurvey f ormel soasked et her there
wereany d | egations of chil dabuseinthe case (defi nedtoi ncl ude
sexual abuse, physi cal abuse or negl ect), andif so, whet her any
al | egati ons were subst ant i at ed by Gonmuni ty Servi ces. Answeri ng
thesequesti onsrequi redcoderstoreadcarefu I ythroughthefil es, to
findayfilenaes, afidait naterid, arnaterid ingodicationsthet
woul di ndi cat e vi ol ence or chi | d abuse. Each questi on coul d be
answeredei ther “yes”, “nd’, or “unknow’. (derswerei nstruct ed
touse “no” whenit woul d be expectedthat vi ol ence or abuse
a | egati onsvoul d have beenrai sedhadt hey exi sted (eg. wereacase
had reached t he st age of acont ested hearing), and*unknown” when
thefilevastoobrief or therevasinsufficient infornati onavai l adl e
tonakeacd ear deci sion Inpracti ce, hosever, thed stincti onbetveen
“no” and “unknown” proveddifficult tonai ntain, andthetwo
caegriesareded t withtogether inthefd | owngard ysi s.

Ahighproporti onof casesinvd veda | egati ons of donesti cvi d ence
betweenthe parti es —42 4%overa |, conpri si ng 25. 6%of casesin
whichtheclient was al | eged t o have been subj ected t o vi ol ence,
11. 7wof casesinwhiichtheclient was al | egedto have perpetrated
vid ence, and4. 9%of casesinwhichtheclient was al | egedto have
beenbathatarget adaperpetratar of vid ence. Inthegeat ngjority
of cases (96%, wonenwerethetargets of viol ence and nenthe

prEraas.

Thereveresignificat d fferences betveenthedofficesonthel eve of
vid encea | egati ons,®wth Parranatta (53. 8% and Sydney (50. 0%
havingrd aive yh ghproporti ans of casesinvd vingd | egedvid ence
Adel ai de had the hi ghest proporti on of “na/ unknown” cases (70. 5%.
It nost beborneinmindthat thesefigresareasncharefl ecti onof
record ng practi ces and assessnant s of there evance of vi d enceto

X2=16, 780, df =5, p<0.0L
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thenattersinissueasthey arecof theactual |evel s of viad ence
betvween parties. For exanpl e, giventhat Adelaidehadare atively
hi gh proporti onof chil dsupport and parentage testi ng cases (as
opposedto care, wel fare and devel opnent, speci fic i ssues, and
| ocation/ recovery cases), alesser | evel of inquiryintoviad ence
betweenthe parti es nnght be expect ed.

Incasesthat didinvo veallegations of donesticviadence, 75.6%
i ncl uded evi dence of ahistory of viol ence betweenthe parties
(definedas narethananisd atedi nci dent or i nci dents of vi d ence),
66. 7% ncl uded a S at e donesst i ¢ vi d ence order, and 23. 5% ncl uded
crimna chargesinrelationtovio ence. Thetotal proportionof
alegedvidencecasesind ud nge ther arecaordedhistary of vi d ence
or aSatedonesticvid ence order vas 88%

Thereweresignificant differences betweenofficesinrdationto
recorded detai | s about vi o ence. ® Ml y had t he hi ghest proporti on
of casesinwhichahistory of vi d encevas recorded (89. 6%, ahigh
proportionof casesinwhichaSatedonestic viol ence order was
obt ai ned (79. 2%, the highest proportionof known breaches of an
order (48.9%, and ahi gh proportionof knowncrimnal charges
(36.4%. Smlarly, Parranattahadthe hi ghest proportiondf casesin
vhi cha S at e donest i ¢ vi d ence or der vas obtai ned (83.3%, andthe
hi ghest proporti onof knowncriminal charges (42 9%. Gxwversely,
Ml bour ne had the | owest proporti onof cases i nval vi ng arecor ded
hi story of vid ence (47. 1%, andal owproparti onof knomcri mnal
charges (5. 9%, wil e Adel ai dehadthe| owest proporti onof casesin
whi chtherevas evi dence of aS ate donesti ¢ vid ence order (33. 3%,
i nwhi ch an order was known t o have been breached (4%, andin
whi chtherevere know crininal charges (3.1%. It shoul d be nated
thet thefiguresnay reflect nat just the perceivedre evancedf this
irfanati ontoaparticd a case it d solocd pdiceprati cesinrd aion
totaki ngout donesti c vi d ence orders and act i ng upon br eaches.

Hstory of vid ence: x%=14.431, df=5, p<0.05; statedonesticvid enceorders: x=28.229, df =5,
p<0.001; donesti c vi ol ence order breached: x?=18. 672, df =5, p<0.005; criminal chargesin
relaiontovidence x%=24.584, df=5, p<0.00L
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2. of casesovera |l invd vedal | egati ons of chil dabuse. 3 Agai n,
the highest proportionof all egations vas foundinMnly (28. 7%
andthe | onest proportionin Adel ai de (14. 3%, but di ff erences
betveentheoffi ceswerenat statisticallysignficat. Anast hal f
(4% o thechildabused | egati onsvereofficia |y substanti ated by
Gonmuni ty Servi ces.

The rel ati onshi p bet ween vi ol ence and chi | d abuse al | egat i ons
and t he i nci dence of enf or cenent proceedi ngs (appl i cations for
i njunctions, breachof anorder, contenpt, or | ocati o/ recovery
orders) was tested, al thoughinnast i nstances t he nunter of cases
invol vedwas toosnal | toenabl ethedraw ng of any statisticaly
val i d concl usi ons. However, significant rel ati onshi ps di d energe
bet ween | ocat i o/ recovery orders and al | egat i ons of bot h donesti ¢
vid ence®andchildabuse. * That is, casesinvd vingal | egati ons of
donesti ¢ vi ol ence and chi | d abuse were di sproporti onat el y nore
likdytoind udeanagpdicationbyorear ather partyfor al ocati o/
recovery order. Thi s suggeststhat anabusivepartytoafamly|aw
case has ef fect s onthe consunpti onof publ i cresources aswel | as on
thelivesd their forner partner and/ or chil d(ren).

ANdnash Lhi versity study found that chil dabuseinFanil y Qurt cases vas general |y severe,
wthphysical or sexua abuse, or coni nati ons of both, foundin 70%of chil dabuse cases —
Thea Brown, MrgaritaFrederico, Lesl ey Haw tt and Rosenary Sheehan, * Ghi | d Abuse and
the Fam |y Court’, TrendsandlssuesinCrimeand Criminal Justice no. 91, June 1998
(Asstraianinstituteof Ginind ogy), 3. Thefull report of thestudyisconta nedinThea
Brown et. al ., ViolenceinFamilies: Report number one: The Management of Child Abuse
Allegationsin Custody and Access Disputes Before the Family Court of Australia (Fami |y
M d ence and Fani| y Gourt Resear ch Rrogram Mnash Uhi versity, 1998).

The Mnash st udy, above, foundthat substantiationrates variedbetween Sateswth, for
exanpl e, 22.5%of al | egati ons bei ng subst anti atedi n M bourne, but twcethat proportion
sustantiatedinSuthAustraia p.4. Theresearchersa sofoundthat onl'y about 9%of child
abuse d | egati ons nadeinthe Fanily Qurt werefal se: p. 3.

X>=7.59, df=1, p<0.0L

X2=11. 782, df =1, p<0. 005.
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Summary

64

Insumnary, casecharacteristicsd fferedquitesignficatly betveen
offices. The“typical” casevas|ikdytoinvd vethe breskdomn of a
narriage of approxi nat el y six years durati on, andthe partieswere
likelytobed sputi ngover cotact wthand/ or resi dence of betveen
one and two chi | dren. However, the nuniber andtype(s) of natters
i nvol ved i nthe case, and t he presence or absence of donestic
vid enceand/ or chil dabuseal | egati ons depended consi derabl y upon
thedficehand i ngthe case. * Neverthd ess, quteahi ghprgportion
of cases overal | —nore t han 40%— ncl uded donest i ¢ vi ol ence
a legations, andinnearly 90%of thesecasesthea | egati ons vere
corrcboratedbyahistoryof videnceintherdati onshipand/ or a
Satedonesticvidenceorder.

Dsputeresa ution

65

Thesurvey askedaveri ety of questi onsregard ngd sputeresa ution
processes, howd sputesverefina |y resd ved, andthetinetakento
resd utionandfilecl osure. Thefd | owngsecti ond scusses each of
theseissuesintun

Resolution processes

66

Fannl y | awcases nay beded t wthbythe Famly Qurt, or (particud arly
inNBAandM ctoria) byaSatelocal or Mg strates Qurt, or nay
be resol ved betweenthe parties and/or their | awers wthout any
court i nval venent. Inthe Legal A d Gonmissi ons sanpl e, 22. 5%cof
cases hadnocourt i nvd venert (ather then, inafewcases, thefiling

Asimlar find ngregard ngreg od veriationinnatter types anddonesti cvid encegud i cati ons
was nade inthe Britishprofiling study: Sarah Micl ean, ReportoftheCaseProfilingStudy:
Legd AidandtheFamily JusticeSystem (Legal Ai d Board Research Lhit, 1998), p.22.
Variationswerea sofoundintheprivatesolicitorsand QG datafor thi s study —see
fdlonvngchepters.
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of aForm7 or Forml124), 35 2%eredealt wthby aFamly Qurt
registryor registries, 33 7oneredealt wthbyaSateLoca or
Mgi strates Gurt, and 8. 7%onere deal t wthby bothalocal Gurt
andthe Famnly Qurt (i nnost cases, these beganinthe Local Gurt
andweretransferredtothe Fanmly Qurt).® The Famil y Qourt was
nost |i kel ytobe usedinAdel ai deand Parranatta, wil ethe Local
Qurt vas nost |ikelytobeusedinPenrith, Minly and Sydney. ¥
Dfferent Sate Qurt usage appearedtoreflect both S atew de
petterns®and| ocd pref erences.

The survey ai nedtorecordthe court stages that verereached and
other forns of resol utionthat wereattenptedi n each case. The
questi amei rei nd uded severteend fferet i asfa stages/resd uian
types, plus‘other’ and‘ unknowr' categories. It was designedto
recardthepresence of aparti cu ar stagear ki ndof resd uti onattenmt
rather thanthe nuniber of ti nes sonet hi ng occurred (eg. t he nuniber
o counsd lingsessios o drectionshearings). Thustheinfornati on
getheredrel atestotherange of stagesreachedandresd uti ontypes
attenpted The nost freguently reached stages and att enpt ed f or ng
of disputeresolutionareshowninTable2.5. Notethat theterm
“consert arders” referstoorders agreed by the parti es and handed up
tothecourt fo lownganapplicationfor interimor final orders,®
weress “interimorders” and‘ find orders’ referstoorders nade by
thecourt fo | owngacontestedheari ngonsuchanapp i cation. The
najarityd “ather” resd wiontypesinvd vedthedient o aher party
wthdrawngthe r applicati onor ot herw senot proceed ngwththe
case (52 cases). Mst of therenai ning“other” attenptsinva ved
various ki nds of applicationsnot specifica lycateredfor anongthe
optionsontheform

Notethat therewas noFanmily Qurt invad venent inthenaj ority of cases (56. 2%.

se of Fanmily Qourt: x2=62. 570, df =5, p<0.001; use of Sate Qourt: x>=169. 445, df =5,
p<0.001; nocourtsinvol ved: x?=32.585, df =6, p<0.00L Lack of court i nvol venent was nost
likeyinh bourneand Adel ai de, andl east likelyinRerrith (nocases) and Parranatta

By theSouth Ausstral i anMgi strates @urt does not genera |y ded with Fanil y LawAct cases,
andthe nunter of famly | awnatters goingtotheM ctori anMgistrates @urt i sdeclining—
M ctorian Mg strates Gurt, FamilyLavActHearingSaitics1996/97, Tabl es HLA2. 2-2. 4.

By contrast, onl'y 28 cases i nval ved a Formi2Aappl i cati onfor consent orders.
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TABLE2.5 Stagesreached and forms of resolution attempted in Legal Aid Commission

Stage/resolution type Number of cases % of cases
Application for final orders 331 70.1
Directions hearing/s 213 45.1
Negotiations between solicitors 189 40.0
Solicitor negotations with an unrepresented party 146 30.9
Family Court counselling 115 24.4
Other 90 19.1
Consent orders — Family Court 86 18.2
Final orders — Family Court 67 14.2
Interim orders — Family Court 63 13.3
Consent orders — State Court 48 10.2
Interim orders — State Court 47 10.0

Note: total %>100, since more than one stage/resolution type possible per case.

68 Mtethat wile70%of casesinvd vedanagpdicaionfor find orders,
all other court processes occurredinless than 50%of cases.
Negatiati onsbetveensdicitasad a sdicita negatiati onswthan
urepresentedpartywereattenptedinatotal of 59%of cases (12%
of casesinvd vedbathforns of negatiation). Gventhefiguresfor
aguicaiosfa fird adrsadsdidta regatiaias, it gpearsthat
nost cases i nval ved a conbi nat i on of bot h court - based and out - of -
court reso utionprocesses, wththeapplicationfor fina orders
perhaps providingacl ear articu ationof thed sputebetweenthe
parties, andhenceabasi s froman chout of court negati ati ons cou d
proceed

6 Thenajor formof “prinary di sputeresol uti on” used was Famly
Qurt Gunsel I'ing. The presence of counsel | i ngwas posi tively
red atedtotheexistencedf dl egati ons of donesticvid enceandchild
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abuse. ®Thisre ationshipnayintunarisefromhefact that bath
Fanmly Gurt counsel |ingand vi d ence/ chi | dabuse a | egati ons vere
norelikdytooccur inparentingcases.“Inthiscotext, theQief
Justice sDrectionastothe Mnagenent of Gases | nval vi ng Fannl y
Madenceshou dbenated. It states (interdiag), that —

Thewel | -bel ng and saf ety of peopl e usi ngthe Gurt’ s servi ces

w1l not be conpromsed by attenptstoarrive at negoti at ed

resd uiond ther d spues.

For thosewwo areinfear of fanly vi d ence —

e provisionwll benadefor dternativeconciliati onprocedres
(eg inevienrgped esgaradya dfferet tinas, cadiliaim
by td ephore, et c)

 nedationwll nornal | yberegardedas i nappropriate

* insonecasesconciliationnay beinappropriate. ©

The Famly Qourt’ s Gui del i nes for Gurt Gounsel lorsinFamly
MdenceGsesfurther state—

[ Wiere counsel i ng has beenordered by the court] If thereisan
dlegaiond famlyvideceonfile

the Gunsel | or..nust discusswththeclient theoptions of
havi ng a si ng e appoi nt nent .

.\ere the client approaches t he Gunsel | i ng Servi ce on a
vol untary basi s the choi ceto att end counsel | i ng shoul d be an
i nf or ned chai ce.

41

Donesti c vid enceal | egati ons: x%=9. 153, df =1, p<0.005; chil dabuseal | egati ons: x2=15. 74,
df =1, p<0.00L

@ casesinvad vingchil dren, 43 5% ncl uded d | egati ons of donesti ¢ vid ence, 23. 6% ncl uded
all egations of childabuse, and 26. 6% ncl uded Faml y Gurt Qunsel | i ng. The cor respond ng
figuresfor casesnot inva vingchil drenvere: 27. 5% 5.0% and 0.

Chi ef Justice sDrectionastothe Minagenent of Gases | nvol vi ng Family M ol ence, 15
January 1993.
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71

.Mdere arestrai ningorder prevents the parties fromconing
inocotact wtheecha her theyshod dnat heveajant cociliaion
conf erence, evenwheret hey consent . ®

The survey formdi d not di stingui sh between vol untary and court -
ordered counsel |ing, nor betweenjoint andindi vi dual counsel | ng
sessi o, sotheextent towi chthesequi ddinesverefd lovedinthe
sanpl ed cases is difficult togauge. The Famly Gourt’ s Annud
Report1997-98 i ndi cat es, however, that the QGurt counsel | i ng
servi ce opened 25, 297 cases i nt he course of the year, and hel d
separateintervievs duetofear of vid encein8632cases (34%. This
figreis|oner thantheproportionof casesinour sanpl einva ving
dlegations o vidence(42%, but closetotheoverd |l proporti ondf
casesinvii chahistary of vi d encevas recorded (329. rthishesi s,
it appearsthat the Fanmil y Qurt counsel | i ngservicei s respondi ng
groxiadytotheissued videnceincasescomngtoit.

The nuner s of casesinthesanpl ei nvad vi ng Fanil y Gurt nedi ati on,
privatened ationor alegal a dcoferenceveretoosnal | toenad e
statisticd coclusiostobedraminrd ationtovi d ence. Hvever,
thereverepositivetrendsintherel ati onshi ps bet ween vi d ence
dlegaiosadprivatened ati onandl egd a dcoferences. Thet i s,
casesinvd vingd l egati ans of donesticvid ence, ahistary of vid ence
intherdationshipor alegationsof childabusevereslightlynare
likdythancaseswthou thosefest westogotoprivaened ati onor
al egal aidconference.#WthFamly Gurt nedi ation, therevas a
neceti vetrendinrd ati ontodonesti cvid enced | egeti ans, but trends
werestill positivefor historyof vid enceandd legationsof child

Fanily Gourt of Australia, Qourt Gunsel |ing Service, CourtCounsdlingPolicyManud,
Policy Number 6(b): Guidelinesfor Court Counsellorsin Family Violence Cases ( May 1995),
pares. 2123 31

10. %of caseswtha | egati ons of donesticvid enceinvo vedprivatened ation, conparedto
7. %%0f caseswthout suchal | egations; 12. 3%of caseswthahi story of donestic vi d ence
i nvol ved pri vat e nedi ati on, conparedtonocaseswthno history; 12. 9%of caseswth
all egati ons of chil dabuseinval ved pri vat e ned ati on conpared t o 8, 3%of cases wthout such
all egati ons. Thecorrespond ngfiguresfor | ega aidconferences vere 3. 1%v 2 1% 3. 4% 0,
4%v 2. 1%
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abuse. ® Therevas certany nat acl ear negati verd ati onship, as one
nght expect i f casesinva vingvid encewvererigorousl y screened
out of nediationinaccordancewththe Famly Qurt gui del i nes. %

Trereveresigificat dfferences betveenl gl addficesinrdaion
tonost attenptedresa utiontypes. Qitsidethecourt, Rerrithand
Nl y caseswerenast |ikelytoinvd veprivatened ation, but this
ves nat usedat al intheAdd a deor MY bour ne cases. ¥ Negati et i ons
betveensdicitos, ®adbetveenthel egd adsdicitar adtheat her
party, ®werenast |ikelytooccur inParranattaand My, and| east
likelytooccur i nAdel ai de and M bourne. Gventhedi fferences
notedearlier inthetypesd nattershand edbyd fferent offices, it
gyearsthet rivatenad aionadsdicita negti di onsareassad a ed
wthparentingnatters (resi dence, cotact, pareta resposihbility,
speci ficissues), wiichwerenorelikelytobefoundinPRenrith,
Minly and Parranat t a cases t han i n Adel ai de and MY bour ne cases.
Local officepracti ces nay a soaccount for sone of thedifferences
innegati i onadtivity.

Ferrithhadarel ativel y highproporti ons of natters reachingthe
steged fird ordersinaSae@ut,*wileRaranattahedrd aivey
highproporti ons of nattersreachingbathinteri ntandfind orders®
intheFamly Qurt. Add aided sohadard ative yhighproporti onof

B a8 & &

Alegations of donesticvidence 0.5%v 1 7 historyof vidence 0.7 0; alegationsof
childabuse: 2.0%v 1. 2%

Astudy of the Famly Qurt andt hree conmuni t y- based nedi at i on servi ces i n 1995 concl uded
thet those agenci esvere“wel | -inforned about andhi gl y sensiti vetovi d encerd at edi ssues”.
Wi | e none cat egori cal |y excl uded cases i nval vi ng vi d encefromned ati on, a | had screening
processes and pal i ¢i es concer ni ng vihen and hownedi at i onwas appropri ate: Lauri e Ml oney
et. al ., ManagingDifferences: Federally Funded Family Mediationin Sydney: Outcomes,
Cogsand Client Sttifaction (AGPS Ganberra, 1996), p. 193. There has been no equi val ent
study of | egd a dcoferencing.

X?=43. 962, df =5, p<0. 00L
X2=37.078, df =5, p<0. 00L
X?=108, 132, df =5, p<0. 00L
X?=74. 841, df =5, p<0. 00L
X2=12. 439, of =5, p<0. 05,

X2=18. 748, df =5, p<0. 005
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74

nattersrecelvinginterimordersinthe Fanly Gurt, but fewcases
reach ngfird orders, wthconsert arders®afar narelikdy out cone.
My hadare atively hi ghproporti onof natters reachi ng consent
odersinaSae@urt. > Therewerel owproporti ons of appl i cati ons
for final orders®anddi rections heari ngs®inMi bourne, refl ecting
therdativdyh ghproportionof d vorcecasesrunfromhet office
Thed stributionof Famly and Sate Gurt orders genera |y refl ect
dfferent court usageinthed fferet offices.

The nean nuniber of stages/resal uti ontypes attenpt ed per case a so
vari ed si gni fi cantly between of fi ces. > The overal | neanwas 3. 53
stages/resal uti ontypes att enpt ed per case, but the hi ghest neans
verefoundinParranattaand Minly (4. 81 and 4. 33 respectivel y),
andthe | onest neans were found i n M bour ne and Adel ai de (1. 96
and 2 77 respectively). The nean nuniber of stages/resal utiontypes
per casevas strong yrel atedtothe nunter of natters per casefor
each of fice.® Further, casesinval vingall egations of donestic
vi ol ence had a si gni fi cant|y hi gher nean nunber of attenpt ed
resa uti ontypes per case(4.08) thenthosewthout suchd | egati os, ®
rei nforcingthe observati onthat vi ol ence cases consune great er
resourcesthanothers. Gasesinva vingal | egati ons of chil dabuse,
however, had a si gnificant!ly | oner nean nuniber of attenpted
resd uti ontypes per case (3. 25) thanthosewthout . ©

Inadd tiontothevari ous stages of thecourt process reached, coders
recordedthetota nuner of schedul ed court attendances i neach
case, cautingreturncetes, d recti ans heari ngs, pre-heari ngcaf erences,
conci | ati onconferences, ad ourneddat es, etc. The aver age nuner

88 898 H LB

X2=3L. 424, df =5, p<0.001.

X=33. 276, df =5, p<0. 00L.

X=82. 240, df =5, p<0. 00L.

X?=45. 454, df =5, p<0. 00L.

Ke uskal - Vel | i s X2=98. 475, df =5, p<0. 00L.
R0. 461, p<0. OL.

Mann- Wi t ney U=20581. 500, p<0. 001.
F=25. 017, df=1, p<0. 00L
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of schedul ed court attendancesinthe Famly Qurt wvas 3.6andina
Sate Qurt was 3. 1. Hwever therewere signifi cant differences
between of ficesinrel ati onto nean nuniers of court dat es
schedul ed, ® as shomnintheF gure2 ® Theseresu tsdonot clearly
reflect thenunter of nattersdedt wthhythed fferent offices, o
theparticu ar courtsinvo ved (for exanpl e, bat h Sydney and Ml y
cases vent tothe Sydney Regi stry of the Fannly Qurt, will e Rerrith
and Parranat t a cases vent tothe Parranat ta Regi stry, but t he nean
nunter s of Fanly Gurt dat es schedul ed di ff ered bet ween t hese
dfice).

FIGURE 2. Mean numbers of court dates scheduled
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4
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Abackvar d st epwi se regressi onwas perfornedtoinvestigatethe
factorsinpacti ngonthe nunber of appearancesineachcourt, from
whi ch sone consi stent patterns energed —

* Hrgt, thepreseced ach I dregresatdiveinacasehedthel argest
i npact onthe nunber of Fannl y Qurt appear ances, and a so had
asignificant i npact onthe nuner of Sate Gurt appear ances. ®

Fam |y Qourt: Kruskal -Vl |i s x?=23. 274, df =5, p<0.001; Sate Gurts: Kruskal -Vl lis
X%=20. 480, df =5, p<0. 005.

ThereisnoSate@urt figurefor Adel ai de, sinceonly one Addl ai de caseinvd ved use of the
Mg strates @urt.

Fannly Qurt: t=6.256, p<0.001; Sate@Qurt: t=2 713 p<0.0L
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e Secondy, andnat surprisingy, theusedf the Fanly Gurt ina
case had the great est negativeinpact onthe nuniber of Sate
Qourt appearances, andthe use of the Sate urt a sohad a
negat i ve i npact onthe nuner of Fanly Qurt appear ances. %

e Thrdy, thergresentaionstaus o theaher party affectedthe
nuniber of court appearances, thoughtheprecisenatureaof this
effect dfferedbetveenthe Family Gurt and S ate Qurts. ®

e Fouthy, thepresence o donasticvid enced | egationsincreased
t he nunber of Fanly Gurt (but not Sate Gurt) appear ances. ®

 Frdly, thefact that acaseveshand edbyaperticu ar legd ad
of fi ce neant that therewoul d befever court dates: inboththe
Fanly and Sate @urtsinthe caseof M bourne, ¥ andinaSate
@urt inthecaseof Rerrithand Parranatta ® Thislast finding
rdatestolocd dfficeandcourt practi ces, rather thananysing e
fest e d the cases hand ed by t hose of fi ces.

Wilethesepatternsared interest, it shoudad sobenatedthet the
ul tinateregressi onnode s achi evedverenot particul arly ponerful
(expl a ning only 34. 8%of thevarianceinthe case of the Famly
Qurt,®and22. 1% nthe case of the Sate Gurt™). Thi s suggests
that theand ysisishanperedbathby rel atively snal | nuners, and
farly“nosy’ dita sugect toaged vaietyd infl uences.

&

8 3 8

3d 8

Fanly Qurt: t=2 546, p<0.05, Sate Qurt: t=4. 274, p<0.00L

Fanmly Qourt: if theother party was whd |y unrepresentedthereverefever court dates: t=
2. 701, p<0.01; hovever, if theother party vas unrepresentedat any stage, therewerenore
cout dates: t=2719, p<O.OL It isdfficut toknowhet tonaked thisfindng SaeQurt: if
theather partyves representedby aprivatesdicitor onase f-fundedbesi s, thereverenare
cout detes: t=1 963 p=0.06L

t=3.204, p<0. 005,
Fenill y @urt: t=4, 358, p<0.00L; Sate @urt: t=3. 045, p<0. 005,
Rerith t=3 607, p<0.00L; Rarramatta t=1 674, p=0.09%.

R=0, 348, F=16.206, df =6, p<0. 00L

R=0.221, F=7.783, df =6, p<0. 00L
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Stage and method of resolution

7

Asnotedinthe previ ous section, 70%of casesinthe sanpl e (331)
invd vedthefilingd anapdicaionfor find orders. Thesecasesare
o ineest sincethereaeseverd possibilitiesastotheparnt a which
and t he net hod by whi cht hey nay be resol ved, rangingfronfairly
rgpidout of court settlenant tol engthy court proceed ngs. Thestages
at wichtheapplicationsinthesanpl ewerereso vedareset out in
Table2 6. It canbeseenthat thel argest group of cases —a nast one
third—proceededtofind hearing, ineither the Fanily Qurt (nF56)
o aSae@ut (8. It shou dbenated, hovever, that nat every
case proceeded through every stage | i sted bef orereachi ngaheari ng,
paticdarlyintheSae @uts. For exanpl e, only 10 cases vt to
heari ngfad | owngapre-heari ng conf erence, whilein42casesthe
stepbefarefind heari ngvas adi recti ons hearing, andin36casesthe
hearingoccureddirectlyfa lowngthefilingof theapdicati onfor
firnd orders. It shoud dd sobenated, asd scussedfurther bel ow thet
anunber of thefina hearings (26% ver e undef ended.

TABLE 2.6 Stages at which Legal Aid Commission applications for final orders were
resolved

Stage Number Percent
Before directions hearing 44 13.3
At/after directions hearing 44 13.3
At/after interim orders 31 9.4
At/after conciliation conference 6 1.8
At/after pre-hearing conference 15 4.5
At final hearing 104 314
Unresolved 87 26.3
Total 331 100
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Itvasdfficdt todata npreci seinfarnati onfrontilesaoout | ength
of hearings, particularlyif acaseranfor [essthanaday. Afew
Fannly Gourt hearings ranfor norethanone day, wththel ongest
runingfor fivedays. Thel ongest hearinginaSate Gurt vas two
days (i ntwocases). Hwvever, thegreat naj ority of heari ngsineach
cout ranfor aday o | ess.

Therewveresignificant differences betweenofficesinreationto
hearingsonagpdicationsfor find orders, “wthParranattahavi nga
relatively highproporti onof cases proceedingtohearinginthe
Famly Gourt, and Renrithhavingare ativel y hi gh proporti on of
cases proceed ngtohearinginaSae Gurt. Bycontrast, Ml bourne
hadrel ativel y | owproportions of cases proceedi ngtohearingin
either court, and Minly hadarel ativel y | owproporti on of cases
proceedi ngtohearinginthe Famly Gurt.

Inadd tiontothesed fferences, therewereanuner of signficant
re aianshi ps betveend i ent andcasecheract eri sti csandthe accurrence
o afind hearingincasesinvd vingangpd icationfor final orders,
particdarlyinSae@uts. Gses proceed ngtofind hearinginthe
Fam |y Qourt i nvol ved a hi gher nean nunber of natters per case
(2 7) thandi dthose not proceedingtohearing (2 3). 2 Al ogi stic
regess nad ysisd thefactassigificatlyrd aedtoaSaeCut
heari ng®ind catedthet thenost saient pred ctar of acasegoingto
hearinginaSate@ut vasthepresence of ard ati onshipather than
nariagea adefactord atioship ™

N

4

Fannly Gourt: x%=30. 327, df =5, p<0.001; Sate Qurts: =82 820, df =5, p<0. 00L
F=5.070, df=1, p<0.05.

Fenal eclient: x%=6.548, df=1, p<0.05; younger client (nedianagedf clientswvas 3Rincases
proceedi ngtohearing, and 34incases not proceedi ngtohearing): F=5.682, df=1, p<0.05;
rel ationshi pother thannarri age/ defacto: x2=9.474, df=2, p<0. 0L residenceanissueinthe
case: x*=10.046, df =1, p<0.005; presenceof aSatedonesticvid enceorder: x%=8.246, df =1,
p<0. 005; hi gher nuniber of natters per case (nean nuniber of nattersincases proceedi ngto
hearingwas 2.9, conparedtoaneanof 2. 3nattersincases not proceedi ngto hearing):
F=11. 270, df=1, p<0.005.

Murriageor defactorel ati onship: B=1. 1455, p<0.005. As noted earlier, the‘other’
rel aionshipsinvd vedvere usud |y casual sexud rel ati onshi psvii chhedresu tedinachil g,
a thoughthe parti es had never cohabi ted.
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nly 11 cases (2. 3% i nval ved t he naki ng of an order for costs
fdlowngafind hearing. Qdersverenadceinfavorr of theclient in
10d thosecases, d early denarstrati ngthegperationd thelegd ad
raritstest.

As not ed above, casesthat went toafinal hearing nay have been
cont est ed or undef ended. The act ual neans by whi chnattersinthe
casesstud ed ather thend ssd ui ongod i cati as, verefird I yresd ved
aeset out inTable2 7. Notethat thetabd ereferstomatersrat her
thanceses Thetata nunber of nattersinal of thecases, exd ud ng
d ssd uiongodications, vas 1063

TABLE 2.7 Means of resolution in Legal Aid Commission cases

Nature of resolution Number of matters Percent
Out of court 51 4.8
Application for consent orders (Form 12A) 10 0.9
Interim orders 26 2.4
Consent orders 305 28.7
Undefended final orders 75 7.1
Final orders following contested hearing 194 18.3
Other and unknown 70 6.6
Unresolved 332 31.2
Total 1063 100
8 Ascanbeseen byfar thenast frequently occurringfind resd wions

ver e consent orders, entodyi ng an agreenent betweenthe parties
after anagpplicationfor fina orders hadbeennade. “Qut of court”
resd uti onnat hodsind udedpri vateresd ui an, Femnl y Qurt coursd 1ing,
nedi ati on, and negoti ations betweensaicitors. “Qher” net hods
includedthesinplefilingadf angpplicati onor naki ngof d recti ons.
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Therevas sonevari a@ioninresd wiontypesinrd ationtoparticu ar

natters. For exanpl e, the nost frequent resol utionfor parenting
nat ters was consent orders, therewas anore evenmx of consent

ordersandfinal ordersinchildnai ntenance and parentagetesting
natters, wilefind arderspredomnetedinchildsuppart natters(ie

cases seeki ng variationof aCild Support Agency assessnent).

Gonsent orders and final orders were al sothe nost frequent

resd utiontypesfor propertynatters, but therevas agrester spread
of other resd utiontypes, includi ngout of court net hods and Form
12Aappl i cati ons. Therevas a sosonethingof aspreadinre aionto
s. 112D i cati ons, wthout of court and“ather” net hods accourti ng
for a nost as nany natters as thosei nwvhi ch consent orders or find

ordersverenade. I nteri morderswerethe nast frequent resa ution
typefor location/recoverymatters. ‘ Qher’ natterswerenost|y ded t

wthbydirections. Thesnal | nunibersinvad ved nadeit inpossi bl e
tod scernstatistica lysignficant dfferences betweendfficesin
rd aiontothevayinwichparticd ar typesd nattersvereresd ved

Hwvever, thetrendvas for parentingand| ocati o/ recovery natters
toberesovedbyarel atively highproportionof final ordersin
Rarith but byardaived yhighproportionof out of court nethodsin
Adel ai de and M bour ne.

Tabes2 6and2 7 showasubstartia groupof “uresd ved’ natters.
Theovera |l proportionof unresa ved cases vas 36. 2% hovever this
figurevariedsignificant!ly between offices, *wthPRenrithand
Parranat t a havi ng nuch | oner proportions of unresol ved cases
(11. 8%@nd 20. 5% especti vel y), whi | e Adel ai de and MY bour ne had
nuch hi gher proporti ons (45. 5%and 51. 0% especti vel y). There
Ver e vari ous reasons Wiy a case mght have been unresol vedor its
ul ti nat e out cone unknown, rangi ngfromtheclient | osi ng cont act
wththelegal aidoffice totheclient’slegal aidgrant being
termnated. As seeninthe secti on on Fundi ng and Represent ati on
(bel owy, Renrithand Parranattahad | oner proporti ons of casesin
vhi chthediet [ ost cotact or hedtheir legd adgrat ternmnated

X2=26, 495, df =5, p<0. 0L
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By contrast, Addl a de had hi ghproportions of bath, wi | e M bourne
had hi ghproporti ons of casesinwhichtheclient | ost cotact or the
ot her partywvas unl ocat adl e, preverti ngthe case frambe ng pur sued.

Uhresol ved cases were strongl y associ ated wth | ack of court
i nval venent , ™ suggesting e ther that sone formof court i nval venent
was conduci vetoresa ution, or that sone characteristic/saof the
unr esol ved cases prevented a court appl i cati on bei ng nade. The
latter vau dbethecaseif, far exaqle dietslost cotatt & anearly
stage of thecase. Hwever thi s hypothesisvas beliedbythefact thet
thereverenosi gnifi cant d fferences betweent he ned anti nes t aken
tocl oseresd ved and unresa ved cases. Uresd ved cases d so had a
| oner nean nuniber of natters per case (1 9) thandi dreso ved cases
(2.6), suggestingthat casesinva vingagrester nunbber of natters
vereeasi er toresad ve (perhaps havi ng great er scopefor conpronse
o trade-offs), and/or that clientswthnorenattersat stakevere
narelikd ytopersist wththeir casesandl esslikd ytol csecotact.
The of fi ces not ed above wththe | onest proporti onof unreso ved
cases a sohadrel ativel y hi gh nean nuniber s of natters per case
(Perith2 6, Parranatta3. 1), wiil etheoffices wththe hi ghest
proporti ons of unresol ved cases had | oner nean nunbers of natters
per case (Mibourne2 0, Addaidel9).

Apart fromt hose cases that were conpl etel y unresol ved, not al |
nattersvereresa vedinevery case coutedas “resd ved'. Inather
vords, Wil ea“resd ved’ case ight haveincl udedthreenatters, it
vas possi bl ethat onlytw of thosenatterswereact ua |y resa ved,
wththeather bei ngabandoned, or dealt wthoutsidethescoped the
cdient’slegd adgant. Aproxi natel y 10%of “resd ved’ cases vere
infact partialyresovedinthisway. Therewas nosignifi cant
d fference betveendffi cesastothe percentage of natters uresd ved
in“resd ved’ cases. Thenaj or typesof nattersthat tendedtorenain
unresol ved i n such cases wer e property and cont act i ssues. The

X2=132. 009, df =1, p<0. 00L
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forner nay be expl ai ned by property not bei ngcoveredby thel ega
adgant, vilethelatter nay havebeenl eft tothepartiestoded
w t h once resi dence had been est adl i shed.

Resolution and closure times

88

Inneasuringthetinetakentoresol ve cases, four dates were
recorcedt thedsted first cosu tationwththediet, daed thefirst
guicaionfalegd ad daed fird resduion(if aresd ui onves
reeched), addatethefilevasclosed Invirtudlydl in-housel egd
adcasesthedated first cosutaionvesthesaneasthedated the
first gicaionfa legd ad Assmtedearlier, thereveresigificat
dfferencesbetveendficesinrd a@iontodates o first cosu tation,
w th Mi bour ne cases bei ng consi derabd y o der’ thanthosefromthe
aher offices. Qepont of interest vasthefact that al nast 40%wf
caseshadafirst consutationdateafter 1Juy 1997, ie after the
advent of the new@monweal thguide inesrelatingtoeighility
for legal aid. Again, therewas asignificant difference between
dficesinthisrespect,”largd yaccoutedfor bythesnal | prgoorti on
of M bour ne cases opened post -1 Jul y 1997. However, bath Rerrith
and Adel ai de had rel ati vel y hi gh proporti ons of cases commenced
after that date (64 7@nd 5. 4% espectively).

Resdl uti onti nes vari edaccordi ngtoanunier of factors. Table2. 8
setsou thetinesinnonthsfronfirst cosutationtoresd wionfor
casesresa vedat variousstages of thelitigationprocess. Thetad e
shows boththe nedi anresd uti ontinefor each stage of resd ution
(ie thetinewth nwh ch50%of cases conpl etedat that stagevere
resa ved), andthetinewthi nwhi ch 900%of cases conpl eted at t hat
stagevereresa ved.

X2=47.188, df =5, p<0. 00L
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TABLE 2.8 Legal Aid offices —resolution times by stage of resolution

Stage No.cases Median 90%
resolved resolution time resolution time
No application for final orders 58 4.0 months 10.3 months
Application, before directions hearing 44 2.0 months 9.5 months
At/after directions hearing 44 4.5 months 15.0 months
At/after interim orders — Family Court 14 3.0 months 14.0 months
At/after interim orders — State Court 17 3.0 months 6.8 months
At/after conciliation conference 6 3.0 months 14.7 months
At/after pre-hearing conference 15 17.0 months 32.8 months
At/after final hearing — Family Court 55 6.0 months 13.4 months
At/after final hearing — State Court 49 3.0 months 11.0 months
Total 302 4.0 months 14.0 months
N Apat fromheverylengthytinefor casesresd veda o after apre-

heari ngcoferencebut beforefind heari ng (Wi chgppear s anonal aus),
it canbeseenthat ned anresd wiontinesfor thed fferent stagesdd
not vary greetly. Thened antinefor resd uionbyfina hearingina
Sae@ut vasthesaneasthened antinefor resd utionbyinterim
ordersinether theFamlyor aSate Qurt. The nedi antinefor
resa uionbyfind hearinginthe Fanmil y Gurt vastwceeas | ong, but
was still only sixnonths. The nedi anresad utiontinefor casesin
vhichnoapplicationfor fina ordersvas nadevas | onger thanfor
nost stagesfo | ownganapplication, athoughthe 90" percertile
figresshovedthereversepattern

Resd utiontinesverenat rel atedtoany patetia lyrd evant client
characteristics(sex, overseas-barn, used inerpreters, occupeti on,
o disability), nor totheneannunbber of natters per case nor tothe
presence of a | egati ons of donesticvid encear chil dabuse. Gases
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i nvd vi ngresi dence had ashorter ned anresd uti onti ne (3 nant hs)
t han cases w t hout (4.5 nont hs), ® whi | e cases i nval ving chi | d
support had al onger nedi anresal utiontine (6 nont hs) t han cases
wthout (3nonths). ™

As night be expectedfromTabdl e 2. 8, therevas ahighl'y signifi cant
rel ati onshi p bet ween nedi anresol uti ontine and use of the Fanly
Qut or Sate@urt. P Gsesded t wthhy aFanmly Gurt reg stry or
registrieshadaned anresd utiontineof 5nanths, cases dedt wth
byaSateloca or Mg strates @urt hadaned anresd uti onti ne of
3 nont hs, and cases w th no court i nvol venent had a nedi an
reso uiontined 2nonths (therevasinsuffi ci ent datatodeternne
vhet her thed fferenceinti nes bet ween cases wthandwt hout court
i nvol venent was si gnificant). Inadd tion, therevasasign fi cant
rel aionshi pbetveen ned anresd uti ontine and nunher of resd ution
types att enpt ed per case. & Wse of Famly Qourt counsel |i ng and
obtai ning Family Gurt interimordersinparticu ar appearedto
prol ong nedi an resol utiontine, ® no doubt because t hese were
‘extra stepsvihi chwere consi dered necessaryintherd evant cases.

Thereverea sosignficant dfferencesbetweenlegd aiddfficesin
ned anreso utiontines, asshomninTable2 9.8

Minn- VHi t ney U=8899. 500, p<0. 005.
Mann- Wi t ney U=1096. 000, p<0. 05.

Fanly Qourt/not Fanily Gourt: Minn- Vi t ney U=7359. 000, p<0.001; Sate Quurt/not Sate
Qourt: Minn- Wi t ney U9221. 500, p<0. 005.

Spear nan’ s R0. 323, p<0. OL

Fanly Gourt counsel ling: nediantinewthout =3 nonths, wth=5nonths, Mnn-Witney
U6143. 000, p<0.005; Interi morders: nediantinewthout =3.5nonths, wth Famly Gurt
=6 nont hs, Minn- Wi t ney U=3013. 500, p<0. 001.

Kruskal -Vl | i s x?=20. 879, df =5, p<0.005.
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TABLE 2.9 Legal Aid office case resolution times

Office No.cases Median 90%
resolved resolution time resolution time
Sydney 63 3.0 months 15.8 months
Penrith 30 1.0 months 13.7 months
Parramatta 62 4.0 months 14.0 months
Manly 61 4.0 months 11.8 months
Adelaide 61 6.0 months 18.8 months
Melbourne 25 4.0 months 8.2 months
Total 302 4.0 months 14.0 months
A Sned thed fferences between offi ces nay be expl ai ned by ref erence

tothetypes o natters hand ed. For exanpl e, as natedinthe previ aus
section, Adel ai dedealt wthahighproportionaof childsupport
natters, whichtendedtotakel onger, whilePRerrithdeat wthno
childsupport natters but ahighproporti onof residencenatters,
wi chtendedtobedf shorter duration. Theusedf aparticu ar court
registry rather thanof the Famly Qurt or aSate Qurt pase
appearstobereflectedinthe 90" percertileresd uiontines, wth
Famly Qourt cases takinglonger toresol vein Adel ai dethanin
Parranatta, axdSate Qurt casestaki ngl onger toresa vein Sydney
thaninNny. Mi bournehedthenerronest dstributionaf resd uion
tines, wththetinetakentoresol ve 90%of cases wel | bel owt he
nean.

Abackwar ds st epwi se regressi onwas perfornedt o deterninethe
rd aiveingect onresd uiontined thevariospatetidlyinfluetid
factors. ® Theregressionnadd reta nedsixfactors.

Gxseinvd vedresi dence, caseinva vedchil dsupport, nocourtsinvd ved, caseinvd vedaSae
Qurt, caseinval vedthe Famly Quurt, caseincl uded Famly Gurt counsel | i ng, nunier of
stages/resd wiontypesattenpied, other partylegd |y a ded, other party sel f-fund ng, other
perty sel f-representing, presenced achildreresentative, case hand ed by Sydney, Rerrith,
Parranatta, Adel aide, M bourrel egdl a doffi ces.
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* Resdutiontineincreasedthenare court stages vere reached and
forns of resd uti onwereattenpted. ®

o Thepresaced achildreresatativetendedtoincresseresd uion
tine. ®Thepresencedf achildrepresentativenayind catethat a
caseisparticu arlycotestedor conplex, and/or it nay si nply
addtothetinetakentoresol vethe case by i ntroduci ng an
add tiond partyintonegatiations, adpossi by extrast s suchas
t he conm ssi oni ng of a Fam |y Report. Recal | al sothat the
presence of achil drepresentativeincreasedt he nuniber of court
appearances i nacase. ¥

» The presence of residence as ani ssue i nthe case decr eased
resd uiontine ®

e Inaddition, if acasewas hand ed byt he Adel ai de or MY bourne
legd adofficesresd uiontinevasincreased, wereasif acase
vas hand edby the Rrrithdffice, resd uti onti ne vas decr eased ®
The Md bourneresult iscurious. It appearstobere atedtothe
particu ar distributionof resad utiontinesfor asnal | nuniber of
cases, and hence nay not bereliabl e. The Adel al deand Rerrith
resutsarecosistent wthTade2 9

The overal | nodel enpl oyi ngthese si x fact ors expl ai ned 30. 3%wf
thevarianceinresd uiontines, ®aresut thet aga nsuggests “na sy’
datarather thanaperticd arl y porerfu o pred ctivenadd .

R

8

t=6. 647, p<0. Q0L
=3 540, p<0. Q0L

InthelLegal AdBoard sprofilingstudy, oneof thefewfeaturesfoundtohaveasignificant
i npact onthe cost of acasevas aresu t i nva vi ng supervi sed contact: Sarah Ml ean, Report
of theCaseProfiling Study: Legd AidandtheFamily JusticeSystem (Legal Al d Boar d Resear ch
Uit, 1998), p.4L Thereisaninterestingsimlarity (a thoughdoiousslynat adrect pardld)
betweenthi s fi nd ngandt he concl usi onhere concerningtheinpect of achil drepresentati veon
casedration

t=4.875, p<0.00L
Addl ai de; t=3.783, p<0.00L;, M bourne: t=2. 476, p<0.0L; Rerrith: t=2 746, p<0. (5.
R=0.303, F=21. 199, df =6, p<0. 00L
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fsmedealier, filed csureisessatidlyanadhin strati veprooedire,
henceisof lessinterest thancaseresd ution. @ al theoffices,
Adel ai de had t he shortest nedi anti ne bet ween case resal uti on and
filed osure(1nanth), vl e M bourne hadthel ongest (19 nanths). *
It vasthel ong nedi ancl osuretinerather thanany differencein
reso utiontinethat accountedfor thed fferent generati oneffect,
notedearlier, for M bourrefil es.

Summary

a7

Tosummari se, asnal | naj ority of casesinthe sanpl e cormenced
befare1Ju y 1997, adcasesvered nost equal lylikd ytobeded t wth
by the Famly Gurt, aSate @urt, or tohavenocourt i nval venant .
Thetypical caseinvd vedanapdicationfor find orders, sdicitor
negati ati onswththeopposingsdicitor o urexresentedparty, ad
possi bl y a soadirections heari ng or heari ngs. Gases i nvol vi ng
al |l egati ons of donesticvioencewerenorelikelythanaothersto
i nvol ve Famly Gurt counsel i ngand i nteri morder appl i cati ons,
and to have a hi gher nuniber of court appear ances.

Anost onethirdadf casesinva vinganapplicationfor fina orders
proceededtoafind hearing dthoughtheaveragedurati ond heari ngs
vas oneday o | ess. Gases proceed ngto heari ng had ahi gher nuntoer
of natters per casethanothers. Mitters were nost commonl y
resol ved by consent orders or by find ordersfo l owngacontested
hearing. Qver onethirdof cases renai ned unresol ved, andt hese
tendedtol ack court i nvad venent. Thetinetakentoresd vethe case
i ncreasedwththe nuniber of resd uti ontypesattenptedandwththe
presenceof achil drepresentati ve, but decreasedi f resi dencevas one
d theissuesind spue

CQosuredates vere unavai | dd efor Ml yfiles.
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P Therewerea sonany significant differences betweenofficesin
rdaionto—

e usedf theFanly Gurt, alocal Gurt, or nocourt i nva venert
« thenean nunter of court dat es schedul ed

e thestagesreachedadki nds of resd uionattenpted, andthe nunter
o attenptedresd uiontypes

o theproportias o cases (andperticu a typesdf natters) prooceed ng
tohearing, andresd vedby consent ordersor judicid orders

* theproporti onof uresd ved cases
* case conmencenent dat es
* resd uiontines.

Fundi ng and represent ati on
Client’sfunding

100 Thegreat ng orityof clients (75% vwererequiredonlytopaythe
n ni numconpul sory paynent for their | egal ai drepresentati on
(then$20inSouth Australia, $30inMctoriaand $40in NBY. #
Hwvever, thereveresi gn ficat d fferences between o fi ces, ®wtha
relativelyhighproporti onof Md bourneclients assessedtopay an
additional client contribution (18.4%, conparedtonoclients
fudedonthisbasisinRerith; andard atively hi ghpraporti onof
Sydney and Renrithcli ents oot ai ni ng awai ver of t he conpul sory
paynent (32. 2%and 23. 5% espect i vel y), conparedtovery few
clientsodata nngava ver inParranatta (1 4% and Addl ai de (5. 4%.

101 In30%0of casestheclient experiencedsoned fficutywthlegd ad
fudng—therintid apicaionfor legd advesreected (4%, an
applicationfor anextensionof ai dwas ref used (3%, theterns of

R In50(14% of thesecasesthedebt ves Ul tinatel ywittenoff.
*¢] X%=58. 455, df =10, p<0. 00L
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their grant linntedtheway thei r case cou dbe hand ed (5%, * and/ o
—+nal nost one quarter (23% of cases—their | egal aidgrant was
termnat ed. Mrethanone of these events coul d occur i nthe course
o any g vencase. Thereveresi gnificant d fferences betveenoffi ces
inrelationtoternmnati onof |egal ai dgrants, ® wth Ml bourne
havingare atively | owproporti onof termnations (129% and Ml y
ardaiveyh ghproporti on(34%. Thenaj o reasonsfor terninati on
werefairlyevenyd vided betweenadetermnati onthet the caseno
longer fel wthinthelegd adguddines(it nol onger satisfiedthe
neritstest or nol onger concernedaprioritynatter, or theclient no
| onger satisfiedtheneanstest), o thediet | ost cotact.

Client’s representation

102 10%of clients had had previ ous | egal representati oninthe case

bef ore comngtotherel evant in-housel egal aidpractice. The
njarityd previossreresetativeswereprivatesdicitos, evenly
di vi ded bet ween sel f-funded and | egal | y-ai ded. | n39%of casesthe
in-housel egal aidpracticeceasedtoact for theclient. Thenaj or
ressonsfor ceasingtoact verethat theclient’slegd adgrant vas
termnated or exhausted (11%, o thet thedient | ost contact (16%.
Aientswhol ost contact weresignificantly norelikelytobe
Asstrd i arbornthanoverseas born (ine ther an B i shspeski ng or
non- Engl i sh speaki ng count ry) . * Ther e wer e no ot her cl i ent
characteristics associ atedwththosewol ost contact. Theclient
novedtoanother 1 egal serviceprovider inafurther 8%of cases. In
thelatter situationit wou dbeexpectedthat the casevod dcati nue
tobepursuedwththenew egd representati ve, honever intheother
scereri s (termretedl egd adfudsa diet | ost cotat), thediet

For exanpl e, ai dvas grantedfor negotiati onsonly but not t o conmence court proceed ngs, or
forinerimordersonlybut not for find orders, or advasgatedtoded onywthchldren's
nattersbut not wththe property aspects of thecase.

X2=12. 937, df =5, p<0. 05
X2=T. 428, &f =2, p<0. 05.



TheLega Aid Commissions 53

woul d el t her have had t o conti nue unrepr esent ed or deci de ot to
pursuet he case.

Child representation

103 It vesseenearlier thet thekindd casesinvii chach |l dreresetative
was i nval ved had a hi gher nuniber of court dates and | onger case
resa utiontinesthanaother cases. 41 casesinthesanpl eincl udeda
childrepresentati ve—essthan 10%of thetotd .

Other party’s representation

104 Weretheadther partyvas representedby aprivatesdicitor, ther
fundi ng st at us was of t en unknown ( 28. 6%of cases). I'n 19 cases
(4. 0% theather partyvas knontohavel egd aid, wilein8lcases
(17.2% the ot her party wvas sel f-funded. Gases i nwhi chthe ot her
party was sel f-funded were significantly norelikel ytorenan
uresd ved, 7 perhepsrefl ectingtheabi lity of aparty wthsuperior
resour ces and bar gai ni ng pover to‘ holdout’ agai nst onewhois
l el | y-a ded

105 In40%of casestheather partyves sd f-represertingfor soneor al
o thecase Therevesasigificat dfferencebetveendficesinthis
respect, ®wthAdd ai deand Ml bourneclientshavingre ativel yl ow
proporti ons o unr eqr esent ed opponent s (18, 8%and 18, 4% especti v y),
whil e Parranatta and Manl y cl i ent s had hi gh proporti ons of
unr epr esent ed opponent s (59. 0%and 64. 4% espectively). Sel f-
representi ng opponent s vere si gni fi cantly over-representedi ncare/
el f ar e/ devel opnent , ® speci fi ¢ i ssues, ™ and chi | d nai nt enance

97 ¥=0.028 df=2 p<0.05.
% x=68.438, df=5, p<0.00L
®  ¥=7.085, df=1, p<0.0L
100 ¥=4.32, df=1, p<0. 6.



54

Family law case profiles

106

cases. ™ \keretheather partyvas sel f-representi ngfor part of the
case (14%f casesintatd), thenest usud patternvasfor themtobe
urgresetedintidly, adthentodxta nlegd regresetaimnasthe
case progressed. Gasesinwvhichthe other party was wol |y sel f-
representinghadasi gni ficantly shorter nedi anresad uti ontine (3
nont hs) than di d cases i nwhi chthe ot her party had sone f or mof
representati onthroughout (4 nont hs). 2 Thi s nay refl ect a pover
i ninal ance bet veen represent ed and unr epresented parties, or it nay
reflect theather party swilingesstoresd vether caseraadyad
wthout percel vinganeedfor | egd represetati on

Fnally, in20%of casesthe other party s representati onwas
unknown —usual |y because that party coul d not be | ocat ed (wWhi ch
nght | eadtothe case bel ng e t her conduct ed ex parteor abandoned) .
Thi svas nast | kel ytooccur i n MY bour ne (47%of cases) and | east
l'i kel y tooccur in Parranattaand Minly (5%and 6%o0f cases

respectivdy). ®

Summary

107

Insunmary, thein-houselegal aidclient wastypicdlyassessedto
pay onl y t he nini numconpul sory contri bution, theother party was
representede ther by thensel vesor by aprivatel awfirm andthere
vasnochildrepresentativeinvd vedinthecase Thelegd adoffice
ceassedtoact for thediet inalagemnority of cases, either dueto
thediet losigeotact o thediet’sled adgat ba ngtermrated

101
102
103

X=7. 176, df =1, p<0.0L
Mann- Wi t ney U=6926. 500, p<0. 005.
Dfferences betveenof fi cesweresign fi cant: x?=51 914, df=5, p<0. 00L
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Dfferences betweenofficesrel atedto—

e level of client contributions (conpul sory paynent wai ved,
conpul sory paynent onl'y, or additional contributi on)

e proportions of casesinvhichtheclient’slega adgrant was
termnat ed

* theahe party sregresataionstaus.

el usi on
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The foregoi ng di scussi onpresents adetai | ed pi cture of i n-house
legad aidworkonfilesclosedi nthe1997-98financi a year. Dueto
thefact that the Ml bournefil es were conmenced nuch earlier on
averagethenthefilesfromtheaher offices, andtheref orerepresent
adfferent ‘generation’ of cases, thepictureof M bourne cases
probabl y does not provi de a basi s for draw ng concl usi ons about
curent casd cad Qrversdy, thesngoshat takendf theather offi ces
nay provi denore useful insightsintocurrent casel oad.

Neverthel ess, thenany si gni fi cant d fferences f ound bet veen of fi ces
—tnrelationtocase characteristicsandresa uti onprocessesin
particu ar —rakeit dfficut togeneraiseabout in-houselegd ad
vorkinfamlylaw Particd ar nattersrai sedincases, thepreferred
cout adaher | ocd officed spueresd wionpracti ces, pdic esad
practicesinrd aiontolegd adgats, adthergresetaionstaus
of theother partyd | have aneffect onthe course of acase. Hce,
thereisaneedtopayattetiontol ocd dfferencei nany conperi son
o inhousevwork andl egd a dvork undertakenby privatesdicitars.
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fsnatedat thebeg mingof theprevi ous chepter, privatesdicitas
handl ed over 80%of famly | awl egal aidworkin1996-97inthe
four statescoveredbythisstudy. Thus, infornati onabout legd aid
casesdealt wthhyprivatesdicitorsg vesabetter i nd cationof
the general features of | egal ai dwork than does correspondi ng
i nf or nat i on about cases dealt wth by Legal A d Gonmassi ons.
Nevert hel ess, conpari sons betweenprivatesdicitorsandlega Ad
@mmssions areinstructiveinterns of d fferent nodes of legd ad
serviceddivery. Rivatesdicitaosadso o corse hand ecasesfar
s f-fundedclients. Thed scussioninthischepter thereforerai ses
frequent conpari sons between| egal ai d cases and sdl f - f unded cases
dealt wthbythesanel egal servi ceprovi ders.

The net hod of gat hering i nfornati onabout famly | awcases from
privaesdicitas fileswvasnecessarilydfferent fram henethod of
gatheringinfornati onfrombegal AdQmmssionfiles. Wilethe
latter i nva ved codi ngal arge nunier of filesfromeachof asnal |
nunter of of fi ces, the nuch greater nunber of solicitors’ firns
presented adifferent prospect. Sotoodi dtheissueof client
confidertiaity, since LAZ statutory researchfunctionenabl ed
thentoauthori seresearcherstoexanmnetheir fil esi navay nat open
toprivatesdicitars. It vesnat practicd inthetineavailabl eto
request sdicitarstoseskdients pernissionfor researcherstohave
accesstothar files Irstead it vasded dedtorequest sdidtastofill
ou thesurveyfarnsthense vesinrd ationtofil escl osedinthel ast
financia year. Inorder tonmnimsetheburdenonsdicitors, each
firmvwas askedtofill out surveyforns for anaxi numof four fil es.
Thisinturnneant sanplingal arge nunber of firns, inorder to
dta nanean ngfu nuniber of casesfor ad ysis. Wi | e, as expd a ned



58

Family law case profiles

inthe previous chapter, the study i nvol vedonly three LA, the
sapled privatesdictascoeredd| for Saesaigmd|lyp aned
tobeind udedint he st udy.

Sanpl i ng process

112

113

114

Alist of “knownfamly lawfirns’ was constructedfor eachSate,
conri singfirmswthaccred tedfamlylanspecidi stsor equi vd et , 1
and firngwhii chundert ook asubstantia anount of [ egal ai dvworkin
famly | aw as advi sed by t he LACi n each S at e (t her e was sone
overl ap betweenthesetwo categories). Approxinatel y hal f of the
firnsoneachSatelist vereincl udedinthesanple, gvingatad of
3Bfirms.

Thesanpledf firnswasstratifieda onganuner of axes. Hrst, we
vereinterestedi nany d fferences betveencity, suburbanand coutry
firns, sothesampl eineachSaevas costructedsoastoreflect the
rel aiveproporti ons of “knomfannly | awfirns’ i neach geogr gohi ca
areainthat Sate. ™ These proportions vari ed consi derabl y. For
exanpl e, norethanhal f of thefirnsinQeensl andvereautsi dethe
Bisbhanenetropoitanarea, wereasnorethanha f of thefirnsin
SouthAustraliaverelocatedinthecity of Adel a de. The hi ghest
proportionof Mctorianfirns vasinsuburban M bour ne.

VEvered sointerestedinany d fferences betveenareas of d fferent
soci 0-econonic st at us, neasur ed by ref erence t o nedi an weekl y
i ncone. Usi ng ABS dat a on nedi an weekl y i ncone by stati sti cal
| ocal areafromthe 1996 Gnsusfor thefowr Satesincl udedinthe

104
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Thereisnofamly | awspecid i st accred tationscheneinSuthAstraia sofor thet Sateve
reliedonthe LawSociety slist of firnswllingtoaccept famlylawreferras, pl us sone
addi tional assistanceinidentifyingfamlylawfirnsfromhelega Services Gnmassi on.

The areas vere defi ned by postcodeineach state. InNSA ‘city' was defi ned as post codes
2000-2001, and* subur ban’ defi ned as post codes 2002-2232; inM ctoria, ‘city ves definedas
past codes 3000- 3001, and ‘ suburban’ defi ned as post codes 3002- 3209; i n Queensl and, ‘city’
was def i ned as post codes 4000- 4003, and ‘ suburban’ defi ned as post codes 4004-4199; in
South Australia, ‘city was defined as post codes 5000- 5001, and ‘ suburban’ defi ned as
post codes 5002-5150. ‘ Quntry' areaswveread | thoselyi ngoutsi de t hese post code ranges.
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study, we defined t hree i ncone bands —hi gh, nedi umand | ow® —
andthenapp i edthi s groupi ngto suburbanand country areas i neach

of the Sates. 9 ncethe exerci sewas based ont he assunpt i on't hat

lawfirnsarelikelytoservepeopleintheir local area, andthis

assunpti ondoes not holdfor city firns, wedidnot consider it

nean ngful toattri buteasoci o-economestatustocityaress. Wthin

t he subur ban and count ry cat egori es, firns were sanpl ed accor di ng

tothere ativeproportions of high, ned umand | owi nconeareasin

eechcategryintherd evat Sae Innost casesthengjarityd firns

ver e sanpl ed fromnedi umi ncone ar eas, al t hough i n subur ban

Sydney t here wer e equal nunfer s sanpl ed f romhi gh and nedi um
i ncone ar ess.

The sanpl e al sosought torefl ect anappropriatemx of firnswth
famly| aweccred tedspeci d i sts(wWererd evat) andfirng udertaki ng
legd a dverk (insonecasesafirnmgt fal intobathcategories).
Thespecidist tolegd adraiovariedbySaeadgeoyaphicd area
sovwenfirns verese ectedfor thesanpl e, they weresd ectedsoas
toreflect therd evat mxinthar area

The sanpl efurt her sought torefl ect anappropriatenix of firns of
di fferi ngsi zes (neasur ed by nuntver of partners), accordingtothe
spread of firmsizesineachS3ate, basedoninfornati on obta ned
fromeachSat€ slawsoci ety (other than Qeensl and, faor wii chthis
infornati onwas not avail abl e). Thefour basic categories of firns
sizeusedvere: firnswthonepartner, firnswthtwtofour
partners, firmswthfivetolOpartners, adfirnswthnorethan 10
patra’s.

106

Aver age nedi anweekl y i ncone for the four S at es (deri ved fromt he 1996 Gensus) vas $286
per veek, s.d. =$76. H ghi ncone areas wer e def i ned as t hose w t h nedi an veekl y i ncone
great er than one st andard devi at i on above t he nean (over $361 per week), nedi umi ncone
areas verethosefal | i ngw thi none standard devi ati on above or bel owt he nean ($210- $361
per veek), and | owi ncone ar eas ver e t hose wt h nedi an weekl y i ncone | ess t han one st andard
devi ati onbel owt he nean (1 ess t han $210 per veek). Qreral |, 11%of the popul ationinthefour
Sates studiedlivedinhighincone areas, 75% n nedi umi ncone ar eas and 14%i n | ow
incone areas. Notethat “nedi anweekl y i ncong” for anareayiel ds al ower figurethan
“average” (ie. nean) weekly i ncone.
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Afind variableof interest vasrel ationshipseparationratesin
dfferent aress. Thi svas agai ncd cu at ed from1996 Gansus dat afor
thefour Satesincludedinthe study, by dividingthe nunier of
d vorced and separat ed persons i neach stati stica | ocal areabythe
tad popd aiond thet area Theoverd | neenseparati onratefor the
four Satesvas 7.48% It di dnot prove possi bl etosubdi vi dethe
sanpl e of firns accordingtothisvariabl e, however the sel ection
process resul tedinapproxi nat el y 72%of thesanplefal lingwthin
one st andar d devi ati on of the nean, bei ng5.229%409. 73%

Theactual sanpli ngprocedureinva vedd vidingthelist of “knom
fannlylaw firnsfirst by Sate, thenby geographica area, thenby
i ncone band f or suburban and count ry areas. The requi red nuntoer of
firnsvasthensd ected fromeach sub-groupi norder of appearance,
beari nginnindthedesiredspecidist: legd adraiofa therd evat
area. Vierethe nuniber of “knoawnfannly law firnsinasub-group
vas exhaust ed bef orethe target nuntver of firngfromthat sub-group
was reached, addi tional (not knomnfamly | aw firnswerese ected
fromherd evant sub-group. Theresul ting sanpl e vas t hen checked
aga nst thed stributiond famlylamirnmsi zesinthethreeSaesfor
vwiichwehadthisinfornation, andlocal separationrates. If the
dstributionof thesanpled dnat broed yrefl ect thefamlylanfirm
di stributi ononthese neasures, repl acenent s vere nade wherei t
vas possi bl etodosowthout vid atingtheprevious constrai nts.

Qrveyfornswerethennail edout tothesel ectedfirns, together
wthacoveringl etter exd aningthepurposed thesurvey, adaone
page quest i onnai r e seeki ng background i nf ornati on about thefirms
famlylawpractice. Werefirns returnedthe bl ank survey forns or
ind catedthey vereunad etopartici pateinthesurvey, ared acenant
firmvwas sanpl edfromtheorignal list, asfar aspossid efromhe
sane S ate, geographi ca area, i ncone band, practi cetype and nunter
o partrersasthenon-perticipatingfirm
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Thelistsweregenera lyinal phabetical order, andthe sel ecti on net hod nade t he assunpti on
thet a phebetica order vesineffect arandomorder for ather cheracteristics o |awfirns.
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120 Theletter gavespecificinstructionsastohomosd ect filesfar the
survey, inorder toensure arandomrat her than “hand-pi cked”
overa | sanpledf files. Arnsthat ddnolegd advorkor al legd
advworkvereaskedtofill out asurveyformfor thelast four files
cosedinthe1997-98financia year. Frnsthat dedt wthamxture
o legd adadprivatediensvwereaskedtofill out aformfor each
o thelast twl egd adfilesandthel ast tvosd f-fudedfil esd osed
inthefinancid year. Snefirns cotactedustosaythet their filing
and record keepi ng systens di d not enabl ethemtoi dentifythe
re evant files, inwichcasetheyvereaskedtosd ect four filesat
random het verecl asedinthel ast financid year.

Qrvey responses

121 WikethepositionwththeLegd AdQ@nmassi ons, werevirtud |y
al filessanpl edveread etobeamd ysed, thesanpleof privatel aw
firmvesrdiat onsdidtas(a thar secretaries) find ngthetineto
fill out adreturnthesurveyfarns. Intheevert, thesurveyrece ved
avery |l owresponserate. The nunber of responses vas particul arly
lonfronfirnginQeenslandand Suth Australia Al firnsthat had
not responded by the dat e specifiedinthel etter were cont act ed by
tel ephone toremind t hemabout t he survey and t o encour age t hemt o
participate, wthQeenslandand South Australianfirns being
cotactedtweebefarethefind datacdlectiondead ine. Snefirns
had di scar ded or nispl aced t he survey forns, but undertook to
participateif anewset of fornsvweresert. Hght firns declinedto
participateonthebasisthat theydidnoor hard y any famly | aw
work; 14saidtheywerenat interested;, 19sa dtheyweretoobusy or
that conpl eti ngthe survey forns woul d bet oo nuchwvork; afurt her
46 promsedtoconpl etetheforns but didnat utinatelydoso. In
thenaj arity of cases, hovever, thesdicta ddna reeurnor cdl. In
theevent, 55firns (16%of the sanpl €) responded t ot he survey,
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viddngatoa of 208usad ecases. ™®Thirtydf thefirnswerefrom
NSW 20 fromM ctoria, four fromQueensl and and one fromSout h
Adtrdia

Thel owresponseraterai sesthepossibility of responsebias—e.
that the group of firns respondi ngmght have differedinsone
significat respectsframthepopd aiondf firnssanpled Inorder to
test thisissuevecoparedtheprdiled thetwogoysinrdaionto
our key sanpl i ngvari ad es—S a e, geographi cd area, | ncone band of
suburbenand country firns, famly | awspeci di st accreditation, |egd
adpracticeandfirnsize. TheresutswereasoutlinedinTad e3. 1

Theretunedout tobernostatistica lysignficat d fferences betveen
t he respondi ng group and t he non-respondi ng group of firns. In
ot her vords, our snal | groupof respond ngfirnsisfairlyreflective
of the sanpl e of firnstowhomthe survey vas sent. This | ends a
degeedf rdidilitytothedataodata nedthat wou dnat exist if the
respondi ng group had been skewed i n any way. The vari abl e t hat
caned osest tosigificaceves Sae wthVctaianfirnsdigtly
over -represent ed and, as not ed above, only a snal | nunier of
Queensl andand South Austral ianfirns respondi ng. Inthi s respect,
the snal | nunbersinvol ved nakeit difficult todrawconcl usi ons
regard ngthel ater tvoSates.

Howr andomwas t he sanpl e of fil es achi eved? Gventhat firns
vereaskedtosd ect thel ast faur filesd ocsedinthel ast firand d year,
one woul d expect to find a predomnance of fil e cl osure dates
tonrdstheendof thet year. Thet vasinfact thecase, wthabou hdl f
of the 1997-98filesinthe sanpl e bei ng cl ased i n June 1998, and
about 70%bei ngcl osedi nAxil-June. Thespread of earl i er dates nay
reflect (8) firnsfdlownginstructi onstoind udethetvonost recatly
cl osed| egal | y-ai ded and sel - fundedfi | es, went hey conpl et ed f ew
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About a dozen ret urned f orns wer e unusabl e ei t her because i nportant i nf or nati on was
nissi ngor uncl ear adfa | owupphonecal | swerenat returned, or becausetheforns i nd cated
thet thefilestovhichtheyrd aedverenat yet ¢l osed

X2=7. 756, of =3, p=0. 061
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TABLE 3.1 Responding and non-responding firms

Variable Response % No % Total %
response
State
NSW 30 54.5 156 56.9 186 56.5
Victoria 20 36.4 60 219 80 243
Queensland 4 7.3 37 13.5 41 125
South Australia 1 1.8 21 7.7 22 6.7
Geographical area
city 7 12.7 65 23.7 72 219
suburban 23 41.8 86 314 109 33.1
country 25 45.5 123 449 148  45.0
Median income status
high 7 12.7 45 16.4 52 15.8
medium 35 63.6 141 51.5 176  53.5
low 6 10.9 23 8.4 29 8.8
no income division (city) 7 12.7 65 23.7 72 219
Practice type
family law specialist only 21 38.2 94 34.3 115 35.0
family law specialist
& legal aid 14 25.5 60 21.9 74 225
legal aid only 19 34.5 98 35.8 117 35.6
neither/unknown 1 1.8 22 8.0 23 7.0
Firm size
1 partner 19 34.5 88 321 107 325
2-4 partners 28 50.9 99 36.1 127 38.6
5-10 partners 7 12.7 30 10.9 37 11.2
11+ partners 1 1.8 8 2.9 9 2.7
unknown 0 0.0 49 17.9 49 149

Total 55 100 274 100 329 100
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125

of onetype, (b) firns choasi ngrandonhy fromanongfil escl osedin
thefinancia year duetoinabilitytoidentifytheprecisefiles
requested, or (c) firns“hand-picking’ fil estheythought wewou d
beinerestedin®@Qerd |, vearesatisfiedthat at | east thegreat
naj ority of casesinthe sanpl e vererandonhy sel ect ed.

Anor e not abl e phenonenon of t he survey responses was that a
consi derabl e proportionof surveyfarnsreturned (23% rel atedto
famlylanfil esthat werecl osed outsi dethe 1997-98fi nanci d year.
Sone of these had been cl osed i n June 1997, but nost had been
closedinJuly, August or Septentoer 1998, Vi suspect that inthese
cases, fomsverefilledau inrd @iontothel ast four filesd osedat
thetinethe survey canet o be addressed (possi bl y because t hey had
not yet beenarchived, andwerethus norereadily avai | abl €). Vé
verere uctant toexcl udet hese cases fromwhat vas al ready asnal |
sanple. Accordingly, wetestedtoseeif therewas any difference
betweenthefil es cl osedinsi de and out si dethe speci fiedperiodin
relationtoeveryvariadleonthesurvey form Theresul t vas t hat
thereveresignificant differences betweenthetwo groups ononly
three of S5variabl es. ™ The very snal | di fferencesinvad ved neant
that wecod dincludethe“outside’ goupof filesinthesanplewth
confi dencethat weverenat mixi ngtogether tvwod fferent popd ati ons
dfiles

Diaqdityvesd soanissieinrd aiontosurveyfansfilledout by
sdicitors. Sdf-conpl etionrather thanconpl eti onbytra nedcoders
necessari |y i nva ved sone sacri fi ce of consi stency andattentionto
detail. Inorder totrytonmnimsethese prodl ens, al | conpl et ed
survey forns were caref ul | y checked over whent hey wererecel ved.

110

Afurther optionisthet firnscl osedfenfamlylanfilesa together inthefinancia year, but
thisvastrued onlyahendfu of firnsthat responded

Thethreevari abl es showngasignificant d fferencevere uresad ved cases (x°=4. 414, df=1,
p<0.05), Form12Aappl i cation (¥?=5. 105, df=1, p<0.05), and‘other’ attenptedresol ution
(x°=. 850, dfi=1, p<0.05). Noneof theseresutsvashighysignficat, adthed fferencein
‘other’ atenptedresd uwions (noneinthe“outside’ group) isnat particd arlyneaningfu . In
reaiontotheaher twareas of dfference, uresd vedresu tsandattenpt ed use of consent
ordersverebothlover inthe“outside’ groupthaninthe“inside’ group, a thought he nunters
inthe“outside’ groupineachcaseverevery snal | .
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Weretherevesad ear errar or misi nterpretati ondf thequestion, the
ansver vas corrected. Videretherewas dat amnssi ngor i nconsi st ent
aswerstod fferent questi o, thesdicitor vas cot act ed and asked
for theadditional infornationor clarificati on. These procedures
resutedinfarlyrdidderesponsestonast questi as. Hvever, thetvo
questi ons for whi cht he checki ng procedur es woul d not necessari |y
pi ck up i naccur aci es wer e t hose concer ni ng t he nunioer of court
at t endances schedul ed, andtheforns of resd utionattenptedinthe
case Theeffectsof thiswll benatedinthel aer d scussion

Inreportingtheresutsof thesurvey of privatesdicitors, vewvere
concernedtoeval uatethe effects of our original i ndependent
varidd es (Sate, geographicd area, soci o-economc status, adtype
of practice). Thus, vhilewetestedthe Legal A dQrmssi ons data
for differences betweenoffices, wetestedthesdicitorsdatafor
dfferencesaccard ngtothelistedvari ad es, axdd sofar d fferences
accordi ngtocasefundi ngtype. Theoveral | breakdown of casesin
each of these groups vas as outl i nedonthe next page.

Inrdaiontothe'Sate variabl e, wetestedonlyfor differences
bet ween NBA&and M ct ori an cases si nce t he nuniver s of cases from
Queensl and and South Austrd i averetoosnal | toenabl e neani ngful

conpar i sons. For the sane reason, we excl uded cases handl ed by
firnsthat neither ddlega a dwork nor hadafanly | awspeci a i st

fromestsfor ‘Racticetype, andwve excl uded mxed f und ng cases
fromtestsfor * Fund ngtype .

It shouldal sobenotedthat our variabl es of concernverenot a |
i ndependent of each ot her. Geographi cal areawas associ atedwth
inconestatus, intha suburbenfirnswererd aiveylesslikdyand
coutryfirnsreaived ynorelike ytobeinl owi nconearess and, as
expl ainedabove, cityfirnsfdl etird ywthinthe‘noattributed
i ncong’ category. 2 Therewas a soastrongrel ati onshi p bet ween
Sateandtypeof famly | awpractice, wthahi gher proportionof
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The nunbersinsone groups veretoosnal | toenabl estati stica si gnifi cancetobe det ermined.
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TABLE 3.2 Solicitors’ cases by sampling variables

Variable Number of cases Percent
State
NSW 116 55.8
Victoria 72 34.6
Queensland 16 7.7
South Australia 4 1.9
Geographical area
city 27 15.4
suburban 89 42.8
country 92 41.8
Median income status
high 26 12.5
medium 138 66.3
low 17 8.2
no income division (city) 27 13.0
Practice type
family law specialist only 81 38.9
family law specialist & legal aid 53 25.5
legal aid only 69 33.2
neither 5 2.4
Funding type
self-funded 121 58.2
legally-aided 74 35.6
mixed 13 6.3
Total 208 100
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Mctorianfirns thanof NSMirnswthfamly |l awspecialists
respond ngtothe survey. 13

Therel ati onshi p bet ween case f undi ng t ype and ot her i ndependent
variad escoddonlybetesteda thecaserather thanat thel anfirm
leve . Intheevert, casefud ngtypevesnat signficatlyre aedto
ayd theaher factars. Inparticd ar, “fanmlylavspecidist” firns
undert ook asuffici ent anount of | egal a dverk, and*“non-speci i st
legal aidfirns” undertook asufficient anount of privat e y-funded
vorkfor theretobenosi gnificat re ai onsh pbetweentype o firm
andtype of casefundi ng 4

The respondi ng | awfirns

131

Msistruedf lawfirnsingenera, thel awfirns respond ngto our
survey were concentratedat thesnal | endof firmsi ze, neasured by
nunter of partners. Thed stributionadf firmsi zes anong respondent s
vas showninTable3. 1 That Tabl ea soshowed thet overa |, around
twothirds of thefirns hadat | east one famly | awaccredited
specidist (twofirnghadthreespecidists), wiletherenai nngone
thirdddnat cotananaccred tedspecidist. ™™
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X2=5.716, df =2, p=0. 057.

Thi s nay have resul ted fromsone fi rns’ nisunder st andi ng of t he pur poses of t he survey,
basedontheprgect title ‘Legd AdServicesinFamly Law. Athoughthe coveringletter
exp anedthat vevereinterestedinbathse f-fundedand| egdl | y-ai ded cases, severd firnsto
vhomsur veys wer e sent cont act ed us to say they woul d not be parti ci pati ng as they di d not
undertake any | egal ai dvork. The sane occurredi nfol | ow up phone cal | s t o non-respondi ng
firns. Werethi s confusionvesthusidentifiedit cod dbecorrected, but it ispossibethat
sonefirngthat ddnot respondandd dnat returnour fo lowup phonecd | d soact ed under the
sane nsapprehensi on. 1t shou d be bornei nmind, hovnever, that therevas noresponsebiasin
relationtofirmtypes, soany nsunderstand ngdidnot result inal owrepresentationof
identifiednonlegal aidfirns. Hwever, fromwthinthat groupof firns, we nay not have
rece vedawd |l yrefl ecti vergresetaiond the r actud casel ced, wthsoneoverrgresatati on
of legal aidfiles. Yet thiseffect woul dprobabl y have occurredinany caseduetoour file
sanpl i ngi nstructi ans (aski ngfor thel est tvolegdl @ dfilesandthelast tvosd f-fundedfil es
dosed raher thensimplythel ast four filesd osed), adinfact gaeussufficent | egd a dcases
toenabl e neani ngful conpari sons t o be dr awn bet ween | egal | y-ai ded and sel f - f unded cases.

Asnaedearlier, thereisnoaccreditai onscheneinSouth Astrdia, but sinceonly one Sauth
Australianfirnmrespondedtothesurvey, there ativeproportions of firnswthandwthout
seddistsaent afected



68

Family law case profiles

132 Hrmswereaskedaseriesof questionsina‘practi cequestiomare,

desigedtoprovi degenerd infarnati onabout their famlyl avracti ce
The questionsrel atedtothe 1997-98 fi nanci al year andi ncl uded
tota nuner of fannlylawfiles cl osed, hownany of theseverel egd
ad probooad o childreresetaionfiles, thepercentaged fee
inconeearnedinfamly | awandt he percentage of famly | awi ncone
funded by | egal ai d. About one quarter of firnswerenot ableto
providethisinfornati onfromthei r records, andsonethet d dansver
thequesti ons stressedthat the answerswereestinates only. Hence,
theinfornationgathered, set aut inTad e3 3 isind cativea best.

TABLE 3.3 Family law practice details of responding law firms, 1997-98

Question Mean Maximum  Minimum No.
respondents

Total family law files closed 139 674 9 /.
No. of legal aid files 36 305 0 40
No. of files handled pro bono 2 15 0 45
No. of child representation files 4 50 0 44
% fee income eamed in family law 346 100 16 3
% family law income from legal aid 22.2 100 0.0 46

Average amount billed per
closed private family law file $2567 $9000 $563 ¥»

133 Thetabl e shows t hat on average, 26%of famly | awfil es were

funded by | egal ai d, and 22%of fanily | awi ncone was earned from
legd ad It dsoshowsthat therespond ngfirnsvariedwaddy, from
thosever ki ngexcl usi vel yinfaml y | awt ot hose undert aki ng nini nal

famly | amor k, ¢ and f romt hose doi ng excl usi vel y | egal ai dvwork
infamlylawtothosedoingnolegad a dwork. Therevas a soawde

116

Wthacorrespond ngveriationinthe nuniber of famlylawfilesclosedintheyear, a though
Mctorianfirns cl osedahi gher nean nuner of files (266) thand dfirnsinNSA(70): Mnn-
Vi t ney U54. 000, p<0. 001.
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134

rangeinthefigwresfor averageanaunt bil ledper privatefamlylaw
file Thereverenosi gnficant dfferences betweentypesd firngin
the average anount bill ed, however therewvas asi gni fi cant negative
correl ati on bet ween per cent age of famly | awi ncone ear ned from
legd adadaverageanout billedper privaefamlylanfile(ie the
lesslegd a dverkudertakenbythefirmtheh gher itsaveragebill,
andvi ceversa).

Therevasvery littlefornal probonoverk undertakeninfamly | aw
honever addi tional (unsdicited) conmerts nadeby sdicitarsonthe
forns focused onwvhat sone percei vedtobethefined stinction
bet ween | egal ai dand probonoveork. Grefirmthat does only | egal
aidvworkinfanly | awconment ed t hat 50-75%of t he work done on
eachfileisprobono. Anather consideredall of itsfiles—nostly
legal aid, but sonesef-funded—tobedonepartialyprobono. A
thirdwatethat theyregardlegal aidfilestobevirtud |y probono
sincethey | ose onthemanyway duetothe“pathetic” grants of ai d,
andthat thefirmnowrefuses|egal aidwork, wththeir famly
lawersva unteeringat thelocal Gnmunity Legal Gentrei nstead.
Twoother firns notedinthecourseof folowupphonecal | sthat
they nowref use | egal ai dwork (one preferringtodo sonework pro
bono), whi | eanather sai dthey foudthetransacti oncosts of dealing
wththelocal Legal AdQnmissiontoo high, and nowconfines
legal adworktochildrepresentati oncases, wi chthey seeasnore
o lessprobono. Theseissuesw il beexp oredfurther i nthe second
pert of thestudy.

dient denographi cs

135

Asnotedinthe previ ous chapter, the denographi ¢ questi ons onthe
survey form ncl uded sex, age, race/ ethni city and associ at edi ssues,
occupat i on, source andl evel of i ncone, acconmodati on stat us, and
dddility.

117

Spear nan’' s R=0. 400, p<0. 05.
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Sex

136 Qrerdl, 56. ™of clientsinthe sanpl e verefenal e and 43. 3Ywere
nal e. Therewas no si gni ficant sex di fference between any of the
variad ecategori es.

Age
137 Theagegroupsof clientsareshominTab e 3. 4.

TABLE 3.4 Private solicitors’ client age groups

Age group Number Percent
0-20 8 4.0
21-30 44 21.8
31-40 76 37.6
41-50 47 23.3
51-65 25 12.4
over 65 2 1.0
Total 202 100

Theoverd | ned anage o clientsvas 37years. Thereveresi gnifi cart
differencesinclient ages, however, between nal es and f enal es,
bet ween NBAand M ctoria, and between | egal | y-ai ded and sel f -
fudedcliets. Mlediets(ned anaged0years) veresignficatly
ol der thanfenal e clients (nedi an age 35 years), 8 NBALl i ent s
(ned anage Vyears) veresigificatlyd der thanMctariandients
(nedi an age 36 years), ™ and sel f-funded cl i ent s (nedi anage 41. 5

118  Mann- Wi t ney U=3706. 000, p<0. 005.
119  Mann-WHi t ney U=3118. 000, p<0. 05.
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years) veresignficatlyd der thenlegd | y-ai dedd i ents (ned anage
31 5years). @ Therel ati onshi p bet ween age and sex was consi st ent
wththefindingfor LACclients —that between age and fundi ng
stat us gt a sobe expected. That betvweenageand S ate appearsto
have beenanartefact.

Location

138 Tred stacetravd ledbydietstoreachthar preferred (o thed osest
availabl e) legal serviceprovider isanatter of sone denogr aphi ¢
ineest, paticdalyinrd aiontocityadcoutryfirns. Trep cture
variedfromatetoSate. Mst clientsof thefour Sydney (BD
firnslivedinouer andfar outer suburban Sydney, wileclientsof
t he t hree M bour ne GBDf i rns wer e nor e spread across i nner and
out er suburban areas of Ml bourne. dients of Bri sbane and
M bour ne subur ban fi rns cane fromt he ¢l asel y surroundi ng ar ea,
w ththe notabl e excepti onof oneinner suburban M bourne firm
whoseclientsrangedfromthe outer vesterntothe outer eastern
subur bs of M bourne, and an out er west ern suburb of Sydney! NSV
suburbanclientstendedtotravel further. Fewcane fromt he sane
suburbasthel awfirm nost |ivedwthin10km but sonelivedupto
30kmaway. Qients of NSWand M ctorian country firns |ived
general |y i nthe surroundi ng area, though coul d be upto 100km
distant. About hal f of Queensl and country clients!ived between
80kmand 250kmf romthei r [ awfirm Therewas anotabl e patternin
contryaessd dientsfind nglayersfuther afid dthantheir om
townor theclosest |argetown. This nay be arefl ectionof the
observati onnade i nother contexts that woneninthecountry are
dtenforcedtotrave |ongd stancestofindal awer for famly |l aw
natters, sincetheclosest sdicitorislikeytohaveanexisting
lanyer-client rel ati onshi pwththe husband. | nQeensland, it has
al so been suggest ed that such aneff ect nay be creat ed by the i npact

120  Mann- Vi t ney U=1903. 000, p<0. 001.
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of LAQs preferredsupplier schene, and/ or | awfirmchoi cesto
abandon | egal ai dwork. 2

Ethnicity

139

140

80%of clientswereAustralian-born, wth 20%born over seas. #
Qrerseas-bornclients, andparticu arlyclients fromnonEngli sh
speaki ng countries, werenarel i kelytobefoundinsuburban areas
andlesslikdytobefoudincountry areas. 2 5%f dientsrequred
aninterpreter. The nunbersweretoosnal | todiscernstatistical
d fferences betveengeogaohi cal aressrd atingtointerpreter usage,
hovnever it isnotad ethat nocoutryfirnsusedaninterpreter for a
non- Engl i sh speaki ng cl i ent. Qrerseas-bornclients cane nostly
fromvigst er n and Sout hern Burope, the WK various parts of Asi g,
and Bast ern Europe. The year whentheseclients hadarrivedin
Austral i awvas unknomninover one-thirdof thecases. Wil ethere
vas nosi gn ficat d fference betweensd f-funded and | egd | y-ai ded
casesinrdaiontotheproporti onaof overseas-bornand non-Eg i sh
speaki ng background clients or interpreter usage, it di dappear,
werethedated theclient’sarriva vas knom, that | ega | y-ai ded
dientshadarivedinAstrdiasigificatlynarerecet!ythansd f-
fudeddients. 2

ly one client inthe sanpl e (of a NSAcountry firm was of
I ndi genous backgr ound.

124

S ephen Parker, John Dewar and Jeff G ddi ngs, Thelmpactof ChangesinLegd Aidon
Crimina and Family Law PracticeinQueendand ( Queens| and Law Soci ety, July 1998), 79.

Thisisahigher proportiondf Asstraianborndietsthanthe 1996 Gnsusfigrefor thetatd
Austral i an popul ation (74%: ABS, 1996 Censusof PopulationandHousing: Summary of
Findings(Audrdia) (1999). By contrast, as notedinthe previ ous chapter, LAG had a hi gher
thenaverage proporti onof overseas-bornclients.

X*=15. 284, df =4, p<0. 005.

F=4. 643, dF =2, p<0. 05 (r=23).
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Occupation

141

Qients occupations shovedsonepatternsinrel ationtothetest
vari abl es, al though snal | nuniers i n each occupati onal group
prevertedthedeternmneti ond statisticd significance. Minagers ad
admni strators wereover-representedas clients of cityfirns;
prof essi ond clientsvereover-representedi nhi ghi ncone areas and
insel f-funded cases. Advanced cl erical andrel atedvorkerswere
over-represetedasdientsd suburbanfirng, vl eclients engaged
inhoneduti eswereover-representedinl ega aidcases. A the sane
tine, theoccupationof clientsind nast ha f of thel egal | y-ai ded
cases (44. 6% was unknown, possi bly i ndi cati ng unenpl oynent ,
al thoughin 19%of sel f-funded casesthe client’s occupati onwvas
al so unknown.

Income

142

143

Nt surprisingy, cients nai nsourced i nconevariedsignficatly
bet veen sel f-funded and | egdl | y-ai ded cases, B withahi ghpraporti on
of self-fundedclients (76% andal owproportionof | egal | y-ai ded
clients (1% relyingonthe r omnincone, andahi ghproporti onof
legal | y-aidedclients (85% and al owproportionof sel f-funded
diets(1Ppreyingonsocid securitybenefits. Nverthedess, itis
perhaps natevorthy that 17%of sel f-fundedclientsverereiant on
soci al security. Thengj ority of theseclients appear to have been
excl uded froml egal ai d because thei r di sputeincl uded property
dvson®

The gross annual i ncone of clients havinganincone ot her than
soci a security, andfor whomi ncone i nf or nati onwas avai | abl e,
a sovariednati cedd y betweensd f-fundedand| egdl | y-ai ded cl i ert s.
Sa f-funded cl i ent s had a nedi an annual | ncone of $34, 659 (nhni nom

125
126

X2=90, 052, df =2, p<0. O0L
X2=30, 048, df =2, p<0. O0L
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$3640, naxi num$119, 600, n=54), whilelegal aidclients hada
nedi an annual i ncone of onl y $20, 199 (nini num$10, 400, naxi num
$31, 252, n=8). Thenedianfor legal aidclientsvasslightlylovner
than t he nedi an annual i ncone of Legal Ald Gmissionclients
havi ngani ncone ot her thansoci a security, a thought he nuniber of
observationsvas very snal | . Therewvas al soanuch grest er vari ance
i ni ncones anong sl f-funded than anong | egal | y-ai ded cl i ents. The
spread of i ncones of | egal | y-ai ded and sel f-fundedclientsi s shown
inTade3 5

TABLE 3.5 Incomes of private solicitors’ clients having an income other than social

security
Incomerange Self-funded Legally aided
(n) (%) (n) (%)
$0-$20,000 7 13.0 4 50.0
$20,001-$30,000 16 29.6 3 37.5
$30,001-$40,000 14 35.9 1 12.5
$40,001-$50,000 8 14.8 0 0.0
$50,001+ 9 16.7 0 0.0
Total 5 100 8 100

144 Therevas d soasignificant sexd fferenceinincones, Z wthnal e

clients havi ng a nedi an i ncone of $36, 000 per annum and fenal e
clients havi nganed anincone a nest $10, 000 | over —$26, 136 per
annum The naxi numf enal e i ncone was $45, 196. Thus wher e bot h
partiesaresd f-fuded, vonenarelikd ytofindthense ves spend ng
agegde proportiona ther inconethantheir forner partner onthar
famly | awcase.

Al clients: Minn- Wit ney U=316. 500, p<0.01; sel f-fundingclientsonly: Mnn Wi tney
U=202. 500, p<0. 0L
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Housing status

145

Thehighest progportiond dientslivedinprivaterenta acconmadeti on
(39.4%, fol | oned by thei r own hone w th a nort gage (28. 8%, and
thei r own hone owned out ri ght (15.4%. Therewas a predi ctabl y
sigificat dfferencebetveensd f-fudedand| egdl | y-ai deddl i ents
inrelaiontohousingtype, 2wthare atively hi ghproporti onof
sel f-fundedclientslivinginthe r oan hones, wthanortgage or
ovedaurigt, adard aivdylovrooortionlivinginprivaerentd
acconmodat i onor wth parents or rel atives (and nonein public
housi ng). Thereversevastruefor lega | y-ai dedclients, wthover
hal f livinginprivaterenta acconmodation, 17%divinginpubic
housi ng, and 14% i vingwthaparent o re ati ve.

Disability

146

Quera |, 9%of clientswererecordedas havi ngaverified physi cal ,
indlectud or psychiatricdsability (lover thantheproporti onof
LACdientswthanidetifiedd sadlity). Inerestingy, firnsinlow
sod o-ecoomc aressidetifiedard aived yh ghprgportiond diets
wthdsabilities (23 5%, especialyconparedtocityfirns, v ch
recordednod ientswthad sabdlity, athoughthesed fferencesj ust
failedtoreachstatistical significance.’ Neither wastherea
signficat dfferencebetveen! egd | y-a dedandsd f-fudedd i ents
inrdaiontoidatifiedd saalities.

Summary

147

Insimaryprivatesdicdtas famlylawdietsverefarlyevelysdit
betveennal eandfenal e (Wthasligtt najorityof fenaleclients),

B R

X2=60, 819, df =4, p<0. 0L
X2=7. 455, df =3, p=0. 050).
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148

140

thel r nedi anagevas 37, thegreat naj oritywereborninAustrdi g,
adthelargest grouplivedinprivaterental acconnodati on.

Therewer e consi stent di fferences between| egal | y-ai ded and sel f -
fureddietsinrddaiontoaged diets, year of arivd o oversess
borndientts, andclients occupeti ons, sourcedf i ncone, ned anad
range of i ncones, and housi ng types.

There vere al so di ff erences based on geogr aphi cal ar ea and soci o-
econonicl ocationdf thelavfirminrdaiontoused inerpreters,
clients agesandoccupeti ons, andidentificationof clientswtha
disability. Hwever ‘firmtype’ —whet her the firmhad been
intidlyidetifiedashavingafamly|awspecidist but nat doinga
substantia anount of | egal ai dwork, havi ngaspeciaist anda so
doinglegal adwork, or dongasuostatia anount of | egal ai dwork
but thnoaccred tedfanl y | awspeci a i st —provednat tobere ated
toay denog gohi ccheracteristico dients.

Gsecharacteristics

Relationshipsinvolved

150

Thenaj ority of cases (70% concernedt he breakdown of anarri age,
wththe nedi andurati onof narriage bei ng 12 years (nini numl ess
than one year, naxi num35 years). Hwever, therevas asi gni fi cant
d fferencebetveenrd ati anshi psinvd vedi nsd f-fundedand | el | y-
al ded cases, P wth sd f-funded cases i nvd vi ng ahi gher proportion
of narriages (88%, and| egal | y-ai ded cases i nval vi ng a hi gher
proportionaf defactore ati onshi ps (42% and ot her rel ati onshi ps
(119. Gonsistent viththe age di fference between sdl f-funded and
legd | y-adeddients, marriagesinsd f-fudedcasesveres gificatly
| onger (ned an 14 years) thanthoseinl egd | y-ai ded cases (ned an7
years). ™ Thened andurati onof defactorel ati onshi psvas 4years

131

X2=38. 942, df=2, p<0. 00L

Minn- Vi t ney U662, 000, p<0. 001 Asnotedearlier, nediandurati onof narriageinAustralia
in1997 vas 7. 7 year s.
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(nni numl year, naxi num13 years). Mreover, thelength of de
factord ati onshi psvari edsi gnificantly by geographi cd areg, 2wth
thosedea t withby city and suburbanfirns havi ngashort er ned an
duration(3years) thanthoseded t wthhby courtryfirns (6years).

151 Thengjorityof cases (93% invd vedoreperty ather thanthedient.
The renai ni ng cases nost | y i nvol ved two ot her parties, wthone
caseinvd vingthreeather parties.

Mattersinvolved

152 Threproportionsof thed fferent typesof nattersinvo vedinse f-
fundedand | egdl | y-ai ded cases, asvel | astheoverd | proporti ons of
nattersinthesanpl e, areshominTabl e3.6. Mttersoccurringin
fewer than4. 5%of cases are excl uded.

TABLE 3.6 Matters involved in private solicitors’ cases

Type of matter Number %allcases %SFcases %LAcases
Contact 136 65.4 51.2 85.1
Residence 118 56.7 45.5 73.0
Property 109 52.4 77.7 9.5
Care, welfare, develpment 59 28.4 28.1 28.4
Child support 29 13.9 19.8 4.1
Specific issues 24 11.5 8.3 14.9
Divorce 21 10.1 14.9 0.0
Injunctions/restraining orders 18 8.7 7.4 12.2
Spouse/defacto maintenance 13 6.3 9.1 2.7
Breach of an order 10 4.8 0.8 10.8

Note: Total %s>100, since more than one matter possible per case.

132 Kruskal - Vil |i s x?=10. 325, df=2, p<0. 0L
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It canbeseenthet thenast frequently occurringnattersoverd | vere
cotact, resi dence and property —each of whi chvasinvd vedinnare
thanhal f of the cases. Hwvever, resi dencearoseinfever than 50%of
sdl f-funded cases, 2 and cont act i ssueswered sosi gnificantly nore
likdytobefoundinlegd | y-a ded cases. * Roperty arcseinl essthan
10%of | egal ai d cases, *** none of thelegal aid cases invol ved
dssduion®hu s. 112/Dgud i cati osverenarel i kd ytobei nvd ved
inlegally-aidedthaninsel f-funded cases. *" The onl y const ant
bet veen sdl f-funded and | egdl | y-ai ded casesrunby privatesdicitors
vasinapdications concerningthecare, vl fareand devel opnexntt of
dilden

Therewereal sosignificant differencesinthetypes of natters
invd vedi ncasesfrard fferent staesadd fferet geogrghicd aress.
Dssd utionappicationswerenarelikel ytobefoundincasesfrom
cityfirngandleast likeytobefoundincases fromcountry firns. =
Resi dence vas nore | i kel y to beinvol ved i n cases fromsubur ban
firns thanincases fromcity and country firns.*® Gre/wel fare/
devel opnent i ssues were nore | i kel y tobe foundin cases from
suburban firns* andinM ctori an cases. * hi | d support was nore
likelytobeinvo vedincases fromfamly | awspeci di st firns, 2
wileinunctionswereinvd vedinare atively highproporti onof
M ctori ancases. @

SBBEEBRER

142
143

X2=14. 105, df=1, p<0. 00L
X?=22. 926, df=1, p<0. 00L
X2=85.607, df=1, p<0.00L
X2=12. 128, df=1, p<0. 00L
X?=10.398, df =1, p<0. 005.
X2=0. 656, df =2, p<0. 0L
X2=10. 696, of =2, p<0. 0L
X2=6.853, df =2, p<0. 05.
X?=15. 781, df=1, p<0. 00L
X2=8.277, & =2, p<0.05.
X2=5.516, df=1, p<0.05.
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155 The nean nuntoer of natters per casevas 2.7, althoughthi s varied

157

si gni fi cant |y bet ween geogr aphi cal and i ncone ar eas, ** wt h cases
run by suburbanfirng andfirns i nhi gh soci o-econonic ar eas havi ng
ahi gher nean nuntoer of natters per case (3. 1and 3. 6respectivey),
and cases run by country firns havi ng al ower nean nunioer of
nattersper case(2 3. Mctoriancasesd sohedasi g ficatly h ger
nean nuniber of natters per case (3.5) than NBAtases (2. 4). %

A nost one quarter of cases (24.5% didnot concern chil dren,
dthoughd | of thesecasesvereinthesd f-fudedgoup(nolegd ad
casesddnat invd vechil dren). Incasesthat d dconcernchil dren,
43% nvol ved one chi 1 d, vhi leafurther 40% nvol ved two chi | dren.
Agai n, therewvas asignificant difference between sel f-funded and
| egal | y-ai ded cases. ¢ Qver hal f of thel egal | y-ai ded cases (53%
concernedonlyanechild, whiletheequiva ent figwefor sd f-funded
cases vias 28% wihhi gher proporti ons of sel f-funded casesi nvd vi ng
tvo (47% or three ( 20% chil dren.

Asnotedabove, just over hal f of the casesincl uded property i ssues.

The nai ntypes of property invol vedwerethe natrinoni al hone
(4%of cases), househd d possessi ons (36%of cases), famly car/s
(33%0f cases), and superannuati on (26%of cases). There were
sonesignificant differencesinforns of propertyinva ved bet ween
different ki nds of cases. Ardativelyhighproporti onof casesfrom
firnginhighinconeareas, conparedtothose fronmfirnsinned um
i ncone ar eas, i nvol ved househal d passessi ons. ¥ * Qher’ forns of

property (suchas savi ngs, shares, |ivestock, and boats) vere nore
likelytobeinvo vedincases fromcityfirnsandfirnsinhigh
inconeareas, andless|ikelytobeinvad vedincases fromcountry
firns andfirnsinnedi umi ncone ar eas.

144
145
146
147
148

Qographi cal arear F=4.89%5, df =2, p<0.01; i ncone band: F=2. 927, df =3, p<0. 05.
F=18.948, df =1, p<0. 00L

F=6.859, df=1, p<0.05 (neans).

X2=16. 799, df =3, p<0. 005.

Qogr aphi cal area: x*=11. 407, df =2, p<0.005; 5 x*=14. 879, df=3, p<0. 005.
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Domestic violence and child abuse

158

159

160

Qeerall, alegations of donestic viad encewererecordedin39%of
cases. Thesdicitorswofilledout thefornsd dnat oftenusethe
“uknowt categaoryinthiscotext: inthegreat ngjority of casesthe
donest i c vi o ence questi ons vere ansveredeither ‘yes’ or ‘no. In
anast al casesinvd vingvidencea | egati ons (91% thetarget of
thea legedvid encevas fenal eand the perpetrator nal e.

Alegations of donesticvioencewerenorelikelytoberecorded
wentheclient was fenal e, ™ afindingthat rei nforcesthe poi nt
nade i nthe previ ous chapter that percei vedrd evancetothecaseis
one o thefactorsinfl uenci ngwhet her donesticvid enced | egati ons
aelikdytoberecardedonthefile Rossibyassoc aedwththi sves
thefact thet fever thenonequarter (23 7% o sd f-funded cases (v ch
tended tofocus on property) recordedthe presence of donestic
videnced | egati ons, conparedtoover half (53.3% of thel egd | y-
ai ded cases (Wi chwerenarel i kel ytoconcernchil dren) —ahighly
signficant dfference. ™ Rrhgpsnot surprisingy, casesinvad ving
donasticvid enced | egeti asvered spraporti oetd ylikd ytoind ude
anapplicationfor soneformof Fanly Qurt restra ningorder. %2

O thecasesthat didrecordal | egati ons of vid ence, 71% ecorded a
history of vid enceintherd ati onshi p, 61% ecordedt he presence of
at | east one Satedonesticvioenceorder, andof thelatter, 38%
recorded et | east onebreachof theorder. Therewerenod fferences
betveentypes of firns or casesonthesepa nts. 15%of vi d ence cases
invd vedthelayingd crininad chargesinrdaiontothevid ence,
wtherinind charges brought inasignficantly higher proporti ondf
cases in NBM30% thaninMctoria(7%. ™ Asinmlar pattern,

149

BEEE

Qnpri sing 25. 5%of casesinwhichtheclient vas d | eged y subj ect ed t o donesti c vi o ence,
11 1%of casesinwvhichtheclient a | eged y perpetrat ed donesti c vi d ence, and 2. 4%of cases
inwichtheclient alegedy bath perpetra edand vas sub ectedtovi d ence.

X2=6.046, df =1, p<0. 05.
X?=23.012, df=1, p<0.00L
X2=5.900, df =1, p<0.05.
X2=4. 865, df =1, p<0. 05.
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161

resutingfrominerstaed fferencesinpdicepracti ces, vas evi dent
inthe LACdat a.

Atata of 21%of casesinvd vedal | egations of chil dabuse, though
ag n, thereveasasi g fi cant d fference betveenthel over proporti on
of childabuseal | egati onsinse f-funded cases (14% and t he hi gher
proportioninlega | y-ai ded cases (28%. ™ Therevas al soal oner
proportionof childabuseal | egati ons i ncases i nval vi ng over seas-
borndients ®Gildaosed | egati osveredficid |y substati a ed
by Gonmuni ty Servi ces i n 24%of cases (wthafurther 22%of cases
vher e t he out cone of the al | egat i ons was unknown) . * There vere
nosi gnificat d fferences betweencasetypesinthi srespect.

Summary

162

To sunmar i se t he characteri stics of famly | awcases hand ed by
privatesdicitars: thengj arityconcernedthebreskdomof anarri age,
i nvol ved one party other thantheclient, andinvol vedi ssues of
resi dence, contact, and/ or property. The nagj or formof property
i nvol ved was the nat ri noni al hone (inal nost hal f of property
cases). Therevereanunier of significant d fferences betveensd f-
funded and | egdl | y-ai ded cases, and sone si gnificant differencesin
relaiontoother test varidd es—

o Sf-furkdadled | y-d dedcasesd ffaedinrd @i antotherd a&ive
proportions of narriages anddefactoor other rel ati onshi ps,
Il engthof narriages, andnunters of chil dreni nval ved; types of
nattersrai sed andtherd ativeproporti ons of recorded donestic
vid enceand chil dabuse al | egati ons. Legdl | y-ai ded cases vere
narelikdytoinc udethislast leve of conplexity.

g &g

¥%6.009, df=1, p<0.05.
¥>=4. 051, df=1, p<0.05.
Thisfigreisclosetothesubstatiaionratefoundincasesinthe M bourne Regi stry by the
Mnash st udy of chil d abuse casesinthe Fanily Qurt: Thea Broawn, MrgaritaFrederico,

Lesl ey Hew tt and Fosenary Sheehan, * Ghil d Abuse and the Fanily Gourt’, Trendsandlssues
inCrimeandCrimind Jugtice no. 91, June 1998 (Austral i an I nstitute of Gininol ogy), 4.
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e NBMdMctaiancasesdfferedinrdaiontord ati onshi ptypes,
nuntoer of natters per case, types of nattersrai sed, andcri nna
charges i ndonesti ¢ vi d ence cases.

» FArnsind fferent geographical areas dedlt wthcasesinvd ving
dfferet typesdf natters, fans o property, adnunbersd natters
per case

* Hrnsinhighinconeareas dealt wth casesinval vingahi gher
nean nuniber of natters per case andagreat er range of property
thenfirnsinather aress.

Dsputeresa ution

163 Mrethanha f of thecasesintheprivatesdicitors sanpl evere
comnmenced i n 1997, wth afurther 21%commenci ng i n 1996 and
15%commenci ng i n 1998. There were no si gni fi cant di fferences
betveenfirmor casetypesinred ationtothe“age” of the cases.

164 QO thelega aidcases, therevas d nast anevensplit between cases
conmenced bef ore and after 1 Jul y 1997 (when newCmmonweal t h
| egal adgui delineswereintroduced), thoughnore cases fronfirns
i Nl owsoci 0-econonic areas (83% and fever cases fromcity firns
(20% conmenced after 1 Jul y 1997. *

Resolution processes

16 TheFannly Gurt wasinval vedi n82%of privatesdicitors cases,
t hough nor e conmonl y i N cases fromsubur ban firns t hani n cases
fromcountry firng. ® 21%of casesinvd vedusedof aSate@urt. Oly
5%of cases di d not have any court i nvol venent, al t hough no court
datesvereset inafurther 14%of cases (refl ectingtheproporti ondf

157  Thenunbersinvd vedinsone categori esveretoosnal | toenad eadeterminati onof statistica
sgificace
158 x%=10.417, df=2, p<0.0L
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cases resd ved by neans of appli cati onfor consent orders, wichd d
not i nvd vecourt attendance). SHl f-funded cases veresi gnifi cantly
norelikelytoinvo venocourt dates (26.4% thanwerel egal | y-
al ded cases (9. 5%. ™ Thi s di spari ty nay be expl ai ned by t he f act
that gatsdo legd adintheSaesfa wichwehaddataareusud |y
nade for court processes rather thannegati ati ons, * henceit woul d
be expectedthat ahi ghproportionof 1 egd al d cases wou d have court
dat es schedul ed. Gxwversely, sel f-funded cases verenarelike yto
i ncl ude propertyi ssues, wi chinturnwerenarelikd ytoberesd ved
by neans of anapplicati onfor consernt orders.

Dt aonthestages reachedandforns of di sputeresd uti onattenpt ed
ineachcasewas patertia ly ureliabl e, sincewewererelyingon
sdicitorstorecordevery stageand ki nd of attenpt i nvol ved. The
infornati onprovi dedby sdicitorsvas, however, high'y conparad e
wththe datafromlLegal A dGnmmssions, whilethedifferences
betveenthetvosets of dataverereasonad ytobeexpected It gopears,
then thet thisinformationisreiad eadprovi desanaccuratep cture
o attivitiesinprivaesdicitas cases. Thestagesreachedandfans
of resa utionattenptednost frequent!y (i n 10%of cases or nore)
areshowninTable3. 7. Noteagai nthat “appl i cati onfor consent
orders’ referstoaFormi2Aapp i cation, “consent orders” refersto
orders agreed by theparti es and sancti oned by the court fd l owngan
guicaionfo fird orders, wile“ineimrders’ ad'fird adars’
refer toordersnadebythecourt after acontestedhearing. Thetabl e
ind cates anevennare pronounced petternaf “litigotiation’ (nix of
cout-basedandout of court processes) inprivatesdicitas thanin
LACcases. ¢

160

161

X2=8.281, df=1, p<0. 005.

Wil elegal AdQeenslandrequiresall grant recipientstoattendaconferencetoattenpt
resd utiond their dspue thesnall nuniier of Queensl andl egdl a dcasesinthe sanpl e neart
thet thispracti cehedlittl ei npect onour data

Theterntlitigotiati on’ was co ned by the Aneri cansoci o-1 egal scha ar Mrc Gl anter. See
eg. Mrc Gl anter, ‘Vrds of Deal's: Usi ng Negati ati onto Teach About Legal Process' (1984)
34 Journd of Legd Education 40; Marc Gal anter, ‘M si on and Revi si on: A Conment on
‘Yngvesson' [ 1985] WisconsnLawReview 653. The Briti sh Legal A d Board st udy al so f ound
anarkedpatternof litigotiationinlega adcases hand edby Engishsdicitors: Sarah
Macl ean, Reportof theCaseProfiling Study: Legd AidandtheFamily JusticeSystem ( Legal Al d
Board Research Lhi t, 1998), p. 47.
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TABLE 3.7 Stages reached and forms of resolution attempted in private solicitors’

Stage/resolution type Number of cases % of cases
Negotiations between solicitors 145 69.7
Application for final orders 141 67.8
Directions hearing/s 101 48.6
Family Court counselling 84 40.4
Consent orders — Family Court 70 33.7
Private resolution 63 30.3
Final orders — Family Court 46 22.1
Application for consent orders 41 19.7
Interim Orders — Family Court 41 19.7
Conciliation conference 39 18.8
Pre-Hearing conference 38 18.3

Note: total %>100, since more than one stage/resolution type possible per case.

167 Prinary di spute resol ution net hods ot her than Fam |y Gourt
counsel | ingvwerecad | ectively attenptedi n 13, 5%of cases. Aswth
the LACcases, therevere sone patential |y concerningrel ati onshi ps
bet ween FCRand a | egat i ons of donesti ¢ vi d ence and chi | d abuse.
Gsesinvd vingsuchd | egati onsveresi gni ficatly over-represent ed
anong t hose goi ngto Fanil y Gourt counsel | i ng. %2 Al t hough t he
nuniersveretoosnal | todeterninestati sticd si gificace, positive
trendswerea soevident inrelationtovio enceal | egati ons and
privat e nedi ati on, 2 chil d abuse al | egati ons and Fam | y Qourt
ned ation *®andvidenced | egati ons, historydof vid enceandchild

162  Alegations of donestic viol ence: x2=9.018, df =1, p<0.005; al | egations of child abuse:
¥2=11. 303, df =1, p<0. 005.

163  7.4%of casesinva vingdonesticvid enced | egationsvert toprivatened ati on, conparedto
3 f caseswihout sucha | egati oms.

164 4 7of casesinvol vingchildabuseal | egati ons vert toFannly Qurt nedi ati on, conparedto
1 8%0f caseswthout sucha | egati ons.
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abuse a | egati ons and | egal ai d conf erences. *® Ot he ot her hand,
there appearedtobe negativerel ati onshi ps bet ween chi | d abuse
dlegaionsadprivaened ati on, anddonesticvid enced | egati ons
and Fanml y Gurt nedi at i on.

Qe NBAsOlicitor woteinacoveringletter about her personal
conmit nent toned ation, but sheadbservedthat “unfortunat e y, nost
o thenattersseemobetad lyusutad efor thet particd ar dspue
resd uti on nechan smandeveni f they ever get theretheyveryrardy
ever settle”. Fromher own experi ence she not ed two di sti nct
categories of famly | awclients seeki ng nedi ation: “The first
categoryistheonevheretheparties specifical |y only vant advi ce
and then vant nedi ation.” (This nay bearesult of nediation
servicesreferringcientsfor | egd advi ce bef orethey commnt toany
agreenent.) “The second category i s the dreadf ul ones wherethe
sdidtaskonmhepatiescalt dfadthecostsd | e rgresataion
andhearingsandhandit ontothe ned a or i nthe hope t he nedi at or
cansettleit!” These conment s suggest that there nay vel | bea
category of fanly |l awcasesinvd vingHRthat arenat i dentifiedin
our study —thoseinwiichasdicitor doesnot fornallytakeona
partyasacliet, bu refersthem(wtho wihout soneinitia aovi ce)
directlytoanedi ationservice. Thepossibl eexistenceadf this
untapped categary of casesisreinforcedbythefact that Legd Ad
Qonmi ssi ons and sone Gonmuni ty Legal Gentres al so spoke about
referri ngadvi ce-seekers andparti es vati nghel ptoreachanag eenent
tofamlyned ation Gventhe“litigatiaiot petternevi dert i ncases
hand edby both LAG and privatesdicitors, it naybethat thered
dstinctioninfannlylawd sputingliesna inlitigationversus R
bu indatannglegd reresetai on(andarivinga asettl enart via

165

9. 9f casesinvd vi ngdonesti cvid enced | egeti ans, 7. 0%0f caseswthahistory of vid ence,

and 9. 3%of casesinva vingchil dabuseal | egati ons vent toal egd a d conference, conpered
to4. 1% 0. 0%and 5. 5%of cases w thout those feat ures, respectively. The use of LAQ
conferences i ncases i nva vi ng vi d encei s confi rned by John Devar and S ephen Parker, wth
Bar bar a Tynan and Donna Cooper, Parenting, Planning and Partnership: Thelmpact of the
New Pat VI of theFamily LawAct 1975 (Fam | y LawResearch Lhit, Giffith Lhiversity,

Vr ki ng Paper No. 3, Mrch 1999), 61-62.
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sdicitor negatiations) versusd rectly accessi ng conmoni ty-besed or
privated sputeresd uwionservi ces (adarrivinga asettl enet wth
theassistaced anaeurd thirdperty).

There wer e sone si gni fi cant di fferences between firmand fundi ng
typesinrdaiontoparticd ar fans of attenptedd sputeresd ution

Atemtsa privateresd uion, sdicita negatiai osadapdicaions
for coset ardersverefoundinah gher proporti ondf sd f-fundedthen
o | egd | y-a ded cases. ¥ Legd a dcoferencesvere, nat surprisingy,

norelike ytobehel dinlegal | y-ai dedthaninse f-funded cases, *
and Fanl y Gurt counsel lingandappl i cationsfor find ordersvere
dsonarelikdytobeatenptedinl egd | y-a dedcases. ¥ @ciliaion
confferenceswerenarelikelytobehel dincases fronfirnsinhigh
i ncone areas, *® andinsel f-funded cases, " refl ectingthe great er

regresataiond propartyd spuesinsuchcases, Reheari ngoaf erences
weread sonorelikdytobehe d andfina ordersnadeinthe Famly
@urt, incasesfromfirnsinhighinconeareas. ™™ I naddi ti on, NSV
caseswerenore | i kel y toincl ude a pre-heari ng conf erence t han
M ctori ancases, ?vhileMctoriancasesverenarel i ke ytoincl ude
Fanmly Gourt i nteri morders™ and consent orders. ™ TheM ctorian
petternnay bearesponsetothel engthy ddl ays experi encedi nreachi ng
afind hearinginthe M bourne Registry of the Fanmnly Qurt. *®

166

167
168

169
170
1
172
173
174
175

Fivateresd uwion x2=9.117, df=1, p<0.005; sdlicitor negati ati ons: x2=4. 755, df =1, p<0.05;
appl i cati onfor consent orders: x?=9.608, df=1, p<0. 006.

X2=5.988, df =1, p<0.05.

Fannly Qurt counsel |ing: x*=18.356, df=1, p<0.001; applicationfor fina orders: x>=4. 829,
df =2, p<0.06.

X&=13. 177, of =3, p<0. 005.

X=8.492, df=1, p<0.05.

Fre-heari ng coferences: x*=8.525, df=3, p<0.05; fina orders: =10.728 df =3, p<0.05.
X=3.831, df=1, p=0.05.

X=6.508, df=1, p<0.05.

X=11. 936, df =1, p<0. 005.

Famly Gourt of Australia, Annud Report1997-98 (1998), p. 32 (averagetineto hearingfor
standardtrack chil dren’ snatters: 92 Oweeks —secondonl yto Addl ai de: 93. 3weeks; average
tinetohearingfor standardtrack financia natters: 99. 7 weeks —second onl y t o Neveast | e
103. 7 veeeks) .
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170 The nean nunher of stages andforns of di sputeresa uti onrecorded

per case wvas 4. 3 (mni numl, naxi num11) —afigure hi gher than
that for LACcases. Thisre nforces theviewthat therewas not a
substartia prad emof uder-coutingintheprivetesdicitasdaa
Therevas nosi gnificat d fference betveenfirmypes or casefund ng
typesinrel ationto nean nunter of stages andforns of di spute
resol uti onattenpt ed per case, al t hough cases fromfirnsinhigh
i ncone ar eas di d record a sonewhat hi gher nean nunfoer (5.3). The
presence of donesti ¢ vi ol ence and chi | d abuse al | egati ons al so
sigificatlyincreasedthe neannunber of stages andresd uti ontypes
attenpt ed per case (resu tinginneans of 4. 9and 5. 2stages/ forns of
di sputeresa ution, conparedtotheoveral |l neanof 4.3).7 Aswth
the LACcases, thissuggeststhet casesinwvhichapartyhaesad leged y
beenvid et o aosivetakegedter effartstoresd vethana her cases.

171 Aswththenethods of resd utionattenpted, thereiabilityof the

datafromsadicitors onnuners of court attendances schedul ed was
questi onad e. It vas encourag ngtofind, then thet incases hand ed
byprivatesdicitorsthat i nvd vedthe Faml y Gourt, the nean nuntoer

of court attendances schedul edvas the sane as for cases hand ed by
LAG —3. 6 at t endances on aver age (hini numone, naxi num2i7) .

Treonynotad evariationonthisfigrevasthat casesfronfirngin
hi gh i ncone ar eas had a nuch hi gher nean nunber of court

at t endances schedul ed (5.2), conparedtocases fromfirnsinlow
and nedi umi ncone ar eas (4. 0) and cases fromfirns wthnoi ncone
atribtion(ie dtyfirm) (23."Itispesdethet dietsd firmsin
hi gh i ncone ar eas wer e pushi ng thei r cases further throughthe
Famly Qurt process, resultinginahi gher nean nunber of court

attendances, wiilecityfirns hadagreater proportionaof divorce
agoplicationsinthe r nmxof cases, resutinginal oner nean nuniver

o court atendances.

176

177

Donesticvid enced | egati ons: F=7. 179, of =1, p<0.0L; childabused | egati ons: F=8.727, df =1,
p<0. 0L
Thed fferencej ust fail edtoreachsignifi cance F=3.089, df=2, p=0. 062
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Incasesthat invol veda Sate Gurt, the nean nunber of court
at t endances schedul ed was 2. 3 (nini num1, naxi num10) —al oner
nunber thanfor LACcases. A nal |y, incasesinvd ving Famly Gurt
counsel ling, clientswereschedul edfor asimlar nean nunber of
counsel | i ng sessi ons per case (nean 1. 6, nini numl, naxi numo) as
occurredin LACcases.

Stage and method of resolution

173

Asnotedinthe previ ous section, 68%of the casesinthe sanpl e
(141) invd vedthefilingd angod i cationfor fird arders. Thestages
a wichthesegpdicatiosvereresdvedareset ot inTa e3. 8 As
vas the casewththe LACdata, thelargest group of cases (30%
proceededtofina hearing, andthenaj ority of these hearings (88%
vere cort ested rat her t han undef ended. Anuich snal | er proportion
o privaesdicitors cases, homever, renai ned uresd ved

TABLE 3.8 Stages at which private solicitors’ applications for final orders were

resolved

Stage Number Percent
Before directions hearing 18 12.8
At/after directions hearing 28 19.9
At/after Interim orders 13 9.2
At/after conciliation conference 14 9.9
At/after pre-hearing conference 10 7.1
At final hearing 42 29.8
Unresolved 16 11.3
Total 11 100
174 The nean | ength of Fanmily Gourt hearings recordedin private

solicitor cases vas approxi natel y 1. 5 days (1 onger thanfor LAC
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cases), wththel ongest heari ngbei ngfivedays. The nean| engthof
hearinginaSate @urt vas | essthanone day, wthno S ate Qurt
heari ng conti nui ngfor 1 onger thanone day. Therewere si gni fi cant
differenceshy Sate™inrel aiontonean!engthof Famly Qurt
heari ng, wth NSAtases havi ng ahi gher nean | engt h of hearings (2
days) thenM ctari ancases (1day). Thismaybeattribuad etod fferet
Rgistrypracticesinrd ationtopreparedness for hearing. Vévere
infornedthet inMctorianReg stries, judges preparedi nadvance on
thebasi sthat cases|istedfor heari ngwoul d proceed, wereasinat
| east one NBARegi stry, judges woul dwait tofindout onthe day of
t he heari ng whet her t he case woul d proceed, andthen adjournto
preparei f necessary.

Thefactors associ atedwththe occurrence of afinal hearinginthe
Fanmly Gurt verel ength of narri age and nuner of chil dreninvad ved
inthecase. Gasesproceed ngtofina hearinginva ved narri ages of
shorter durati on(nedi an7years) andal oner nunter of chil drenon
average (1 5) thancases nat proceed ngtoheari ng (ned andurati on
o narriage 2years, average L 8children). ™It isdfficut toknow
howtointerpret thisobservation. Inaddtion, a though nunters
veretoosmal | todetermnestaisticd sigificance itisntad ethat
42%of cases fromfirnsin highincone areas proceededtofinal
hearing, wilenocasesfrarfirnsinlowi nconeareas ddso. the
a her hand, | egel | y-al ded cases vere sonavwet nareli ke ytogotofind
heari ngthensd f-funded cases, d thoughthi strendj ust fail edtoreach
statisticd significace ® Thevery snal | nunber of cases proceed ng
tofind hearinginaSate@urt (7intatal) nadeit inpossibleto
d scernparticd ar factarsassod aedwthfing heari ngsinthosecauts.

178
179

Mann- VHi t ney U113, 000, p<0. 00L.

Durationof narriage: Minn- Wi t ney U-76. 000, p<0.05; nean nunier of chil dren: F=4. 060,
df=1, p<0.06.

X=3.567, df=1, p0.00. Intheir study of propertyd sputes, Dviset. d. foudthat privad y-
funded cases vere norel i kel y than| egal | y-ai ded casestosettlebeforetria : GynmnDavi s,
S ephen G et ney and Jean @l | i ns, SimpleQuarrels NegotiatingMoney and Property Disputes
onDivorce (G arendon Press, 1994), p. 137.
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176 Qdersfor costsfdlowngacontestedheari ngwere nadei nonly 3%
of cases, adthoughsdicitorsind catedi nafewconsent order cases
that theterns of agreenent hadincl uded one party payi hg sone or
dl o theaher party scosts.

177 Asvell asthestages at vhi chcases wereresad ved, the survey form
endd edustodetermnethe neans by whi chthenattersrai sedinthe
casesstud edverefind lyresdved Theresutsd thisadysis, for
nattersather thand ssd wionagpdicaios, aeset ot inTdde3 9.
Ntethet thetad ereferstomatasrat her thancasss Thetatd nuner
d nattersindl o theprivatesdictas cases, exd ud ngd ssd Ui an
apicaiaos, ves58 Ascanbeseen, thenast frequat find resd uion
typevas cosent arders, fd lonedhby out of court settl enent (arrived
a byprivateresd ution, Famly Gurt counsel |ing, ned ationor
sdicitor negatiations). Athough asd scussedabove, afird hearing
vas he dinal nest 30%of casesinitiatedbyanapdicationfor find
orders, thosehearings utinate yresd vedonly 10. 6%of natters.

TABLE 3.9 Means of resolution of private solicitors’ cases

Nature of resolution Number of matters Percent
Out of court 81 14.8
Application for consent orders (Form 12A) 54 9.9
Interim orders 17 3.1
Consent orders 208 38.0
Undefended final orders 4 0.7
Final orders following contested hearing 58 10.6
Other/unknown 50 9.1
Unresolved 76 13.9
Total 548 100

178 Therewas sone vari ati on betweentheway particul ar nattersvere
nost frequent!ly resol ved. Gnsent orders werethe nost frequent
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resa utiontypefor parentingandchi |l dsupport i ssues, andd sofor
property natters, although Form12Aapplicati ons were al so
pronnent i nproperty cases. Mi ntenance natt ers (bot h spouse and
child) vereresd vedinavari ety of vays (fromsdicitor negati ati ons
tofind orders), wthnoone net hod predoninati ng. Duetothe snal |
nunier s of casesinva vedinnany natter types, it vas not genera ly
possi bl e t o di scern any neani ngf ul di ff erences bet ween t he way
particu ar natterswereresa vedaccord ngtofirmor fund ngtypes.
Hwvever, ornesignificant Sated fferenced denergeinre ationto
residencenatters, v chwerenarelikeytoberesd ved by consent
odersarinterimordersinMctoria, axdnarelikd ytoberesd ved
o of cout or byfind ordersinNBAV Thisissinlar totheearlier
dservati onregard nginterstated fferencesinresd uti on processes,
whichvas attributedtod fferent tinelinesfor reachingafinal
hearingind fferent Regi stries o the Famly Gurt.

PCRnet hods i nvol vi ng sone formof third party intervention
utinatel yresovedoly15natterswthinthe' out of court’ group,
wthsdicitor negatiationsnast prominert wthinthat group. Inthis
cotextitisregetadethat ved dnat rece veah gher resposerae
fromQueensl and firns, gi ven LAQ s pol i cy of conpul sory
conferencingfaor | egdl | y-a ded cases. | ndeed, sevendf t he Qreersl ad
casesinour snal | sanpl edf 16i nva vedalegal A dconference, and
al o thenattersresd ved by Legal A dconferenceoccuredinthat
Sate. Two Qeensl and sdl i citors conment ed, however, that | egal
aidclients arepl aced under consi derabl e pressure duetothe
conferencingpaicy, wththethreat thet their fund ngwl| not be
etedadif theyfal tosettle adsoaccep resd uiostowi chthey
vou dnat atherwseagree ®2Thisisanatter of particd ar concernif,
asindcatedbyour data thereislittleeffort nadetoscreenout of

181

X=9. 434, df =2, p<0. 01 (out of court/consert orders/fina orders). No NBAfesi dencenatters
vereresd vedbyinterimorders, conparedto5inMctoria

Thi s poi nt vas al so nade by Queensl and practitionersintervievedfor aGiffithUiversity
S udy. See John Dewar and S ephen Parker, with Barbara Tynan and Donna Gooper ,
Parenting, Planning and Partnership: The Impact of the New Part V11 of the Family Law Act
1975 (Fani | y LawResear ch Lhi t, Vrki ng Paper No. 3, Mrch 1999), pp. 59, 61.
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conf erenci ng t hose cases i nwhi ch one party has subj ect ed t he ot her
toviolence, or has al | eged y abused achildor childrenof the
rel ati onshi p. ¥ The Vonen' s Legal Servi ce i n Bri sbane has al so
cdledinoquestionthedurad lityd casert ardersarriveda through
these Legal A d conf erences. 8

17%0f natters renai ned unresol ved overal | —i n 16 whol | y
uresd vedcasesad M pertid | yresd vedcases. Thekinds of natters
thet tendedtorenai nuresd vedin“resd ved' casesincl uded cotact,
care/ vel fare/ devel opnent and chi | d support. Thefirst twoof these
nay have beentreatedas ancillarytothe‘ nai n' resi denced sput e,
whi | e chi | d support natters nay have been pursued viathe Ghil d

Support Agency.

Resolution and closure times

181

182

fswththe LACcases, thedates recordedfor privatesaicitors’
casessveredted first cosutaion died led adaicaion dae
o resd uion addated filed osure

The nedi antine betweenfirst consultationanddateof legal aid
applicationinthose casesinwhi chal egal a dappl i cati onwas nade
vas | ess t han one nont h; 1 n 90%of cases the appl i cati on vas nade
wthintwonanths. (Inanother four cases, thelegd a dapplication
had been nade bef ore the cl i ent reached t he | awyer who r esponded
tothesurvey.) Inasnal | nuniber of cases, however, therewere
del ays of over 6nonths beforethel egal ai dappli cati onwas nade,
the naxi numbei ng 32 nant hs. Unfortunat ey, datavas not cal | ected
onthetinebetweenthenaki ngof thelega aidapplicationandits
approva or rg ectionbythere evant LAC

The * saf eguard adopt ed by LAQi stoprovidefundingtothetarget of vid encetohavea
| avyer present duri ngthe corference: ibid, 61-62.

VWnen' s Legal Service, Brisbane, SubmissontotheAustrdianLaw ReformCommisson—
Issues Paper 22: Review of the Adversarial System of Litigation: Rethinking Family Law
(Sept enfoer 1998), pp. 45, 49-50.
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183

184

Thened anresd uwtiontinefor privatesdicitors legd a dcases (6
nont hs) ves si gni ficantlyl onger thanthened anresd uti ontinefor
LACcases (4 nont hs). ¥ As just i ndi cat ed, the forner nay have
experiencedsoneinitia delayintheprocess of appl yingfor | ega
aid, inconpari sonwthLACcasesinwiichthefirst consultation
wththeclient andapplicationfor | egal aidal nost i nvariably
occurredonthesane day. Further, thetransactiontineinvd vedfor
privatesdicitorstosesk goproval fromhe Legd A d@nmissionto
proceedtothenext stagedf agrant woul dal soaddtoresd utiontine
inprivatesdicitas |egd adcases. @emgt a sospecu aeonthe
dserved‘ partid’ natured LACfilesinthiscotext (seepara. 18).
Hther thedient hadhedaprevioss| egd reresetaiveo thedofice
o firmceasedtoact for theclient in42%wof LACcases but inonly
20%f privatesdicitor cases. If privatesdicitosarenarelikdy
than LA todeal wththewd eof aclient’sfamlylawcase, one
vou dexpect privatesdicitos casestobel onger.

Thetinesinnonths fromfirst consutationtoresd utionfor cases
resd veda variosstagesd thelitigationprocessareset at inTad e
310 Bihthened anresd uiontinefor eachstaged resd uion(ie
thetinewthi nwhi ch 50%0f cases conpl et ed at each st age vere
resol ved) andtheti newthi nwhi ch 90%of cases conpl eted at each
st age ver e resa ved ar e shom.

185

Mann- Wi t ney U=6932. 000, p<0. 005.
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TABLE 3.10 Private solicitors —resolution times by stage of resolution

Stage No.cases Median 90%
resolved resolution time resolution time
No application for final orders 67 5.0 months 24.4 months
Application, before directions hearing 18 6.0 months 39.1 months
At/after directions hearing 28 11.0 months 22.1 months
At/after interim orders — Family Court 8 6.0 months 11.0 months
At/after interim orders — State Court 5 9.0 months 26.0 months
At/after conciliation conference 13 8.5 months 26.0 months
At/after pre-hearing conference 10 14.0 months 25.0 months
At/after final hearing — Family Court 35 16.0 months 33.8 months
At/after final hearing — State Court 7 8.0 months 15.0 months
Total 191 9.0 months 25.0 months
185 Itisineesingtontetha casesresd vedfdlowrginterimordersin

the Fanly Gurt had shorter resa uti ontines t han cases resa ved
fdlownginterimordersinaSae@urt, a thoughthe gppositevas
truefor casesresd vedat afind hearingintheFamly @urt or aSate
@ut. Thelengthof tinetakentoresa ve 90%of the cases i nwhi ch
angpplicationfor fina orderswas nadebut nofurther court process

vas engaged appear s anonal ous.

Therevasnord ationshipinprivatesdicitor cases between ned an
resol utiontineandany client characteristics, or the presence of
al | egations of donesti ¢ vi o ence or chil dabuse. Gases inval vi ng
propertyd visionhadasignficantlylonger ned anresd utiontine
(11 nont hs) t han cases wthout (6 nont hs), ¥ and t he sane vas true
for cases i nval vi ng spouse nai nt enance (nedi an 17 nonths wth, 9
nanths wthout). ¥ Dsputeresd utionfactorsthet tendedtoprd ong
cases i ncl uded use of the Fanmly Gurt (nedian 11 nonthswth, 5

186
187

Mann- Wi t ney U=3018. 500, p<0. 005.
Mann- Wi t ney U=682. 500, p<0. 05.
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187

188

nont hs w thout ), 2 Fani | y Gourt counsel | i ng (nedi an 12 nont hs
wth, 8nonths wthout), ™ negotiati ons betweensa i citors (ned an
11 nonths wth, 6 nont hs w thout), ** and nunier of attenpt ed
forns of resd uion(thenrefornsattenpted, thel onger thetineto
resd uia). =

Therevesd soasi g ficat d fference betveensd f-fundedand | ecdl | y-
ai ded cases, wthlegal | y-ai ded cases havi ng a nedi anresad uti on
tine (6nonths) a nost ha f that of sel f-funded cases (11 nort hs) . ™2
Thisnatchesthed fference betveentheresd uti ontinesfor property
cases and cases nat i nval vi ng property.

Abackvar ds st epwi se regressi onwas perforned usingthefactors
i dentifiedabove, plusfactorsfromthe nodel devel oped for LAC
cases (presence of resi denceas anissueinthecase, presenceof a
childrepresentative, andrespectivefud ngstaus o theclient ad
o her party). Ol ytwofactors energedas havi ngasi gn ficant i npact
onresd uiontine nuner of resd uti ontypes att enpt ed™ and presence
of property asanissueinthecase ® Thenadel incorporatingthese
twofactarsstill onlyaccountedfor 25%f thevarianceinresd wion
tines,®nat astrong ypred ctiveresut inthefaced very“noi sy’
data. Neverthel ess, therearel ogica reasons Wy property cases nay
takel onger —for exanpl etheneedtonegotiatewththirdparties
suichasva uers, lendnginstitutionsandother creditors, thetine
i nvol vedinsel | i ngahouse, and possi bl e del ays caused by non-

189
190
191
192
193
194
195

Mann- Wi t ney U=1499. 500, p<0. 001.
Minn- VHi t ney U=3090. 000, p<0. 01.
Minn- VHi t ney U=2396. 500, p<0. 005.
Soear nan’ s R0. 392, p<0. 01

Mann- Wi t ney U=2631. 000, p<0. O1.
t=5.819, p<0. 00L

t=4.599, p<0.00L

R=0. 245, F=27. 754, df =2, p<0. 00L
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189

disclosureof financiad infornati on—andthi s find ngaccordswth
over sees resear ch. **

Frely, ned anclosuretinesd fferedbyfud ngstatus. Inlegd ad
casesthened antinefromfirst consultationtofilecl osurevas 9
nont hs, whi l einsel f-funded cases it was 12 nont hs. * Gonpar ed
wthned anresd utiontines of 6and 11 nant hs respecti vey, these
figures suggest thet | egal ai dcases weregenerd |y kept openfor a
| onger periodd tineafter resd uti on(3nanths conparedtolnarth),

presunabl y avai ting final paynent.

Summary

190

191

To sunmari se, thetypi cal caseinthe sanpl e conmenced i n 1997
(wthanevensplit anong | egal ai d cases of cases conmenced pre-
and post-1July 1997), had sone Famly Gurt i nval venent (wtha
nean of 3. 6 schedu ed court attendances) —nast |i ke yanagop i cati on
for final orders anddirections hearing/s —and al soi nval ved
negoti ati ons between sal i citors. Anean nunier of 4. 3types or
stages of reso uionvereattenpied, athoughthisvashigher if the
caseinva vedd | egati ons of donesticvid enceor chil dabuse. The
nost |ikelyfinal resol uti onwas consent orders, andthe nedi an
reso utiontine9nonths. Resa uti ontinei ncreased wtht he nunter
o resd uiontypesattenptedinthecase, adthepresencedf property
asoed thenattersind spute.

Thed sputeresd uti onprocessesinvd vedincases hand ed by private
sdictasddna dsdaythelevd o dfferences betveensd f-funded
and| egal | y-ai ded cases asves evident inrd aiontocl i ent andcase
cheracteristics. Dfferencesd doccur, horever, inrd ai ontowet her

197

Sar ah Macl ean, Report of the CaseProfiling Study: Legal Aid and the Family Justice System
(Legal A dBoardResearch Lhit, 1998), pp. 23, 43, 67.

M- Vi t ney U=3655. 00, p=0. 054 (the di fferencej ust fai l edtoreachsi gnifi cance).
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192

the casevent tocourt, kindsof disputeresd wionattenpted, ned an
resd utiontine, andti nebetvweenresd uti onandfilecl osure

Theather test variad esthet transl atedintod fferencesind spute
resol uti onprocesses were Sate andfirms i ncone stat us. NBAad
Mctoiancasesd fferedinFannl y Qurt stagesincl uded, | ength of
Fanml y Gourt hearings, andthevay resi dence nat t ers were resa ved.
Frnsinhighinconeareas werenorelikelythanotherstohave
cases proceed t o advanced stages i nthe Fannl y Gurt (concili ation
conference, pre-heari ng conf erence and cont est ed heari ngs), and had
a hi gher nean nunber of court attendances schedul ed per case.
Thesel ast figures gt betakenasind ciadf a‘ Rl sRoyce | egd
service—effered, it seens, inthecotext of ‘ Ril |l s Royyce i ncones.

Fundi ng and represent ati on

Client’sfunding

193

Inthegreat ngj ority of casesinthesanpl etheclient vas fundedin
t he sane way throughout and for al | aspects of the case. As noted
earlier, theclient vassel f-fundedinthengj ority of these cases
(62%. Thenajorityof legd | y-aidedclients (55% wregrateda d
onthebasi s of payi ngonly the conpul sory contri buti on (thi swas
| over thanthe proporti onof LACclients assessedto pay onlythe
conpul sory contri buti on (75%). 25%f privatesdicitos legd ad
clients had t he conpul sory paynent wai ved, whi | e 20%wer e
assessedtopay anaddi tional cotribution. Gientsof firnsinlow
inconeareasvere, not surprisingy, narelike ytobegrated! egd
aidonthe basi s of conpul sory paynent only, andclientsinhigh
incone areas were nore | i kel y t o be assessed t o pay an addi ti onal
cortribuion
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194 Qientsexperiencedsoneformof difficutywthlega aidin20%
of cases overall, andin 39%wf | egal ai dcases:® either bei ng
deternminedtobeindig b efor legd ad (8%, havingangodication
for anextensionof aidre ected (6%, havingtheir | egal aidorant
termnat ed (3%, reachingtheir | egal aidcap (4% and/ or bei ng
gantedadonternsthat |intedtheway the case cou dbe hand ed
(9%. ™ Thereveresignificat differences betweenSatesinthis
respect, prooeld yreflectingd fferent Legd A dQ@mmnssi onpad i ci es
andpractices. Mctaiancientsweresignficatlynarelikd ythan
NBAtlientstobedetermnedtobeindig b efor legd ad(15%, *®
haveanappl i cati onfor extensi onof ai drg ected (11%, 2 andreach
their | egal aidcap (10%,*?whi | e conversely, NBAtl i ents vere
siginficatlynarelikeysuccessfullytoneet andrenai nwthinthe
criteriafor legd a dfund ng (86%. %°

Client’s representation

195 17%of clients had had sone formof previ ous representati onbefore
reach ngthefirmhat respondedtothesurveyinrespect of ther case
Thenajority of previousrepresentati veswered soprivatel awers,
evenly di vi ded betvween sel f- andl egal -ai dfunded. Rredictably, a
signficantlyhigher proportionof se f-fudedcl i ents had conefrom
previ ous sdl f-funded represent ati on, whi | easi gni ficantly hi gher
proportionof | egal adclients hadconefromprevious!ega aid
representati onor a Gnmuni ty Legal Gantre

198 Notethat clientscoud dexperienced fficutywthlegd adinsdf-fudedcases, ie if they
gl iedfor legd adbut vereregected

199  Trelast figreisdfficdt tointerpret, sinceit gopearedfromthe survey responsesthat sone
solicitorsconsidered Al legal adgrantstolinnt theway the case coul d be handl ed, and
therefaretickedthisbaxfar eechdf their | egd a dcases.

X=8.467, df =1, p<0.006. Ntethat thisvesclosetotheproportiond Mctorianinhosediets
determnedtobeinel i g bl e (14%.

X2=5. 861, df =1, p<0.05.
X?=8.560, df =1, p<0. 005,
X2=6.642, df =1, p<0.05.
X2=22. 184, df=2, p<0. 00L

8

BERRB
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196

Inaddtion thefirnthet filledout thesurveyfarncessedtoact for
15 5%f clients. Reasonsfar thisvaried. Thel argest sing ereason
vasthat theclient navedtoanather privatesdicitar, fundedhby | egd
ad Aterths, therewereevennunibers of casesinwichtheclient
novedtoanather sdicitor onase f-fundinghbesis, theclient | ost
cotact, o sone’ ather’ reason(whi chincdl udednat ters suchas cafl it
o interest, theclient d scontinu ngproceed ngs duetocessati ondf
legd ad o thedeathof theclient). Again therevesasi g ficant
di fference between | egal | y-ai ded and sel f-f unded cases, wththe
| avyer ceasingtoact for theclient inah gher praportiond lega I y-
al ded (18.6% than of sel f-funded (8. 3% cases®™ (a thoughstill a
| over proportionthanof i n-house casesinwhi chthe LACceasedto
act farthediet: 3. Inaddtion Mctaiansdidtascessedtoact
for ahigher proportionaof clientsthand dNBAsd i ci tors, *° no doubt
rd atedtothehigher proportiondf legd adtermratiosinMctaia

Child representation

197

Qi y 13%of casesinvd vedachildrepresentative, andinnarethan
he f o thesethechildreresetati vevesaprivatesdictor funedhby

leg ad

Other party’s representation

198

Inthenaj ority of cases(87.5% theother partywas representedfor
a |l east soneof thecasebyaprivatel awfirm—either se f-funded
(44.29%, % | egal | y-ai ded (17. 3%, or fundi ng st at us unknown (26%.
Theother partyvas partia lyor vhol |y sel f-representinginonly a
snal | proporti ondf cases (12 3%. SH f-represented parti es vere nat

g8 B

X2=4. 355, df=1, p<0.05.
X2=9.141, df =1, p<0. 005.

Inthreecasestherespord ngsdicitor ind caedtha theaher partyves sd f-fuded“asfar as
| know .
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199

over-representedinre ationtoany particu ar natters, athoughin
cases concerningpropertytherevas atrendtovards the ather party
havingl egal representation.?® The nature of the other party' s
representati onvariedsign ficantly by casefund ngtype. Werethe
client vas sel f-funded, theother partyvas norelike ytobesel f-
funded. ™ Weretheclient vas | egal | y-ai ded, the other party was
narelikd ytobefundedbylegd a d #°Legd | y-ai ded cases were d so
norelikelytohavetheother party unrepresent ed. 2! Gases i nwhi ch
bathclientsverel egd | y-ai dedverenorel i kel y and cases i nwhi ch
bathclientsweresd f-fudedverel esslikd ytorenai nuresd ved 22

The i npact of fundi ng pai rs on nedi anresol utiontinewas al so
sigificat.?Legd | y-a ded/| el | y-a dedpai rstackthe shortest tine
toresd ve (nedi an5norths), wil esel f-funded/ sel f-funded pai rs
took the | ongest (nedi an 12 nont hs). Legal | y-ai ded/ sel f - f unded
casesfell intothecentreof thed stributi on (ned an 10 nont hs),
vhilefor | egal | y-ai ded/ sel f-represent ed cases, nedi anresad ution
tinevas 9 nonths. As notedinthe previ ous secti on, hovever, the
fundingstatus of theclient andtheather partydidnat utinatey
provesignficat intheregessionand ysisd resd uti onti nes.

Summary

200

Insunmary, thenaj orityof casesintheprivatesdicitors sanple
veresd f-funded. Were cases verel egdl | y-ai ded, theclient vas nast
l'ikelytohave beenrequiredtopay only the conpul sory paynent,
andafairlylargemnority (39% experi enced sone difficutywth
their legd adfudng Inthetyp cd casethediet renai nedwththe

BREERBR

X=3. 566, df =1, p=0. 059

X?=45. 264, df =1, p<0. 00L.

X2=35.041, df=1, p<0.00L

X=5. 736, df=1, p<0.05.

X=7.930, df =1, p<0.0L
Keuskal -Vl | i s x>=8. 520, df=3, p<0.05.
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201

202

sanesdicitar throughout thecase therevasnochil drepresatative,
andtheother partyvas representedby aprivatelawfirm Sl f-
fundeddlientsverenost |ikeytohavesd f-funded opponents, vl e
legd | y-ai dedclietsverenost |ikd ytohavel egd | y-ai dedor sel f-
represent i ng gpponert s.

D fferences betveen| egal | y-ai ded and sdl f - f unded cases energedin
re ationtolikedihooddf thel awer cessingtoact for theclient. In
addition, casesinwichbothclientswerel ega | y-ai ded di ffered
fromcasesinvhichbathclientswerese f-fundedinlikel i hood of
renai ni ng unresal ved, and nedi anresad utionti ne.

The other notabl eareaof differenceinrel ationtofundi ngand
representati onwas between M ctori anand NBAEases, wthclients
intheforner norelikd ytoexperienceprod enswththeir legd ad
fund ng and consequently, narelikelytohavetheir | anwer ceaseto
act far them

Gncl usi on

203

Thengjor dfferenceinprivatesdicitors casesvas betweenthose
that vweresd f-fundedandthosethat werelegd | y-ai ded. However,
thenajor rees of dfferencevereinrdationtod i ent denagraphi cs
and case characteristics. Thesed fferencesdidnot translateinto
consi stert differencesind sputeresd ution. Thenainvariaionsin
di sputeresd uti onconcerned casedurati on, andthed fferent forns
o dspueresd uionggroxiatetochildren snattersas opposedto
propertynatters. Inre ationtofund ngstatus, it isnatab ethat
parties fund ngstatustendedtonatch sd f-funded sdl f-funded, or

ledl ly-a ded/ | el | y-a ded (o | egdl | y-a ded urgresent ed).

Inaddition, significant dfferences energedbetveenthetw Sa es
for vii chve hadsufficient data, inrd aiontocasecharacteri stics,
resa utions andl egal ai dexperience. These nay refl ect different
local legal andcourt cutures, andcertain yreflect dffering LAC
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poiciesat thetinecasesvwereagpen. Ufortunate y, vevereunad e
todta nsuficient datafromQeenslandda SuthAstradiatoendd e
neani ngf ul concl usi ons t o be drawn about thosetwo S at es.

Fnally, cases fromfirnsinhighincone areas di spl ayed sone
di stinctivecaseandd sputeresa uti onfeatures. They concerneda
geae raged propertytypes, contanednorenatters per case, had
nare court att endances schedu ed, andwerenarelike ytoreachthe
later stages of Fannly Gourt proceed ngs. Thi s patternsuggest st hat
thesefirns nay not have beenservicingthe® ord nerily prudent se f-
fudnglitigat’. Yet testingth saservati onaga nst di et i ncones
yi el ded equi vocal results. Gients’ nedi anincones di d not vary
signficatlyaccord ngtothenuner of natters per case, nunber of
court attendances schedul ed, or whet her or not the case reached a
find hearing. Thereweresignificant differences betweenclients’
nedi anincones inrel ati ontoconciliationconferences,? pre-
heari ng conf er ences® and di sposi ti onby court deci si on (i ncl udi ng
di ssol ution). % Hwever, the nedi anincones of clients reachi ng
these st ages vere nat hi gh by any standards, rang ngfrons3g8, 000to
$43,000 p/ &, conpar ed t 0 $28, 000-$29, 000 for cl i ent's who di d nat
reachthese stages. Thisgivesapictureof nmdd einconeclients
choasi ng (or bel ng advi sed) t o spend scar ceresources onfanl y | aw
litigation raher thend ved thyclientspursu ngliti gati onbecause
theycanaffordtodoso. Thisisanatter that theve proposetost udy
futherinthered staged theresearchonl egd servi cesinfamlylaw

214
215
216

Minn- Wi t ney U=218. 000, p<0. 05.
Mann- Wi t ney U=179. 500, p<0. 05.
Mann- Wi t ney U=195. 000, p<0. 05.
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206

207

The sanpl e of Gonmuni ty Legal Gentrefil eswas constructed| ess
systenatical | y thanwas the casewth Legal A d Gnmassi ons and
privatesdicitors. Gnmnity Legd Gntresvererecruitedfor the
survey inone of threeways. Frst, two nenbers of the proj ect
Seering Cmmittee vere fromd.G (onein NBAand one i n Sout h
Australia), andeachof those QG agreedtoparticipateinthe
survey. Secondy, the South Austral i an nentber of the Seering
Gnmttee di scussedthe proj ect wththe South Austral i an Gunci |
of Gonmani ty Legal Servi ces, whi ch nade ani n-pri nci pl e deci si on
toparticipate. The JRCthenfornal |y approached i ndi vi dual South
Australian .G, and of these, fiveagreedtobeinva vedinthe
survey, althoughonly four vereabl etodosowthintheti nefrane
avail abl e. Gererd infornationabout thefifthisincludedinthe
di scussi on of @A.Cfamly | awwor k bel ow

Intheather three S ates covered by t he research, the Nati onal
Associ ation of Gonmunity Legal Gentres undertook toidentify
Q.G that haddoneasubstantial anount of famlylavworkinthe
1997-98fi nanci a year, andtocontact themtoseeif they wou dbe
wllingtobeinvd vedintheresearch 2’ Thei dentifi cati onprocess
inva vedusi ngNati onal I nfornati on Shenedata, toidentify QG
that opened norethan 100 casesinthe areaof famly | avbetween 1
January and 31 Decentoer 1997, and/ or that had a specificchild
support sdlicitor. Sneof the@ntrescotactedasaresut of this
process didnot fall wthinthe study paranet ers because t hey
undertook littleor norepresentati onvorkinfamly law Thi s vas
particul arlythe casefor Q.G i n NBAand Queensl and.

217

& w shtorecord our i ndebt edness t o Tony Vst nore and Loretta Kel | y of the Nati onal
Associ ati onof Qnmonity Legal Gritresfor their assistanceinthisrespect.
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210

211

Qhersvwereundd etoparticipateinthesurvey duetostaff turnover
o therel evant staff beingonleave. Sicitorsfromiwoof these
AQGwereinfornal lyinterviewedtoga nanunderstand ngof the
netured ther famlylawerk, adthisinfornationisa soincl uded
inthefd l owngd scussi on

dxof the@Gidentifiedby NXICwho agreedto be cont act ed by
the JRCregard ngtheresearch, utinate yagesdtoperticipeteinthe
survey: fivefromM ctoriaandonefromNSA Thefinal |ist of
partici pants was: Ganpbel | t own Legal Gentre and Vénen' s Legal
Resources Gentre (NBY, FHtzroy Legd Service, Reni nsul a Gonmoni ty
Legal Gentre, Soringval e Legal Servi ce and Vst er n Subur bs
Legal Service (Mc), Mrion Gommunity Legal Service, Norwood
Gnmuni ty Legal Service, Parks Legal Servi ce and Vénen' s Legal
Service (S, andtwoather | egal services (onefromM ctori aand
onefromSouth Austral i @) wii chpreferredtorenai n anonynous.

Thesanpl i ngnethodcl earlyd dnat result i narepresentati ve sanpl e
o dl Q& acrossthefour statesincl udedinthestudy. Hvever, ve
arecotfident that thesanpleisfairlyrepresentatived those QG
undertaki ng si gni fi cant anount s of fannl y | awcasevor k.

Withinthe sanpl e, as di scussed bel ow sone Q.G were speci al i st
servicesparticuarlyrel atedtofamly | aw(eg. wonen' s | egal
servi ces andchi | d support servi ces), wileothersveregeneral i st
services. Theaggregat ed datapresentedinthi s chapter shows the
conti ned out cones frombot htypes of services, andistherefore
skevedinvays that wou dnat occur i f only genera i st servicesvere
consi dered. Particul ar skevs are natedwerere evant, hovever the
overa |l picturerenai nsanaccuraterepresentati onof therange of
A& workinfamlylaw

A& famlylawpadiciesandpractices

212

The ki nds of famly | awcasewor k undertaken by .G, andtheir
aher activitiesinrdaiontofamlylaw depend uponeachcertre s
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omngu ddinesandresources. @ thel2QGthat participatedinthe
survey andthefurther three knownto undertake famly | awvcasewor k
but unabl etoparticipate veveredd etodta nwittengu ddines
fromnine, and addi tional i nfornati onfromnost.

213 Thetwelve QG participatinginthesurvey alsofilledout a
backgr ound quest i onnai re, whi ch asked questi ons about thei r st af f
nuntoer s and fam |y | awwork i nthe 1997-98 fi nanci al year. The
statisticd infornati onderivedfromhequestiomairesisset ot in
Table4.1. Inseveral casesthefigures suppliedby AG were
expressed as esti nat es.

TABLE4.1 CLCs’family law practices, 1997-98

Question Mean Minimum  Maximum Responses
No. FTE lawyers 2.8 1.5 6.5 12
% advice work on FL 54.1 23.0 90.0 12
% staff time engaged in all casework 56.0 15.0 85.0 11
% casework time engaged in FL 53.8 20.0 90.0 12
No. FL casework files closed 172 26 298 918

214 1t canbe seenthat the A.G sanpl ed had varyi ng enphases on
famly law inboththe advi ce and casework departnents. n
average, fanmly | awnade up around hal f theti ne devat edt o each of
theseactivities. It gopearsthat i ncoutingthenunier of fannlylaw
casework files closedinthefinancia year, Q.G nay have i ncl uded
Satedonesticvioencenatters as wel | as Gmonveal th Fam |y
LawAct and Chi | d Support natters.

218 QOedher QCgaveanestinated 645famlylanfilesclosedinthefinancid year. Sncethis
figweissofar outsidetherangeof theather @G, and consi derabl y skevs t he nean nunter
d filesdosed, itisnat ind ukedinthetad e
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215

216

None of the participati ng @G incl uded anaccredited famly | aw
speci al i st, al thoughthi s questionwas only rel evant for the seven
AGfromMctoriaand NSV G thethree additional Q.G for
whi chwe hadinfornati on, one (inSouth Australia) enpl oyeda 0.8
sdicitor todonostlyfamlylawcasework, wiletheather two(in
NS/ undert ook i ttl e casework. Both conment ed, however, that
famly | awwas anaj or area of advi ce work, withone notingthat
they facedavery | arge denand duetotherecent | egal a d cut backs.

The famly | awcasevor k gui del i nes appl i ed by the @G for whi ch
ve had i nfornationvari edw del y. The nost conmon t hene vas t hat
theclient nost beresidet inthelocd area, andnost nat bedighb e
for legd ado havetheresorcestoaffordprivaterepresentati on
Soeexpicitlyappiedaneans andassetstest. Qher grounds for
excl usionor i ncl usionverebesedondli et cheracteristics, thetype
of natter i nvol ved, the natureof the case, or any conti nation of
these. For exanpl e —

 WRC(NSW focused on Abori gi nal wonen, wonen of non-
BEngl i sh speaki ng backgr ound and wonenwi th di sabilities as
priority groups for assistance; other .G were concernedto
assi st peopl e o ver e di sadvant aged for exanpl eby cultura or
| anguage background, donestic viol ence, age, disability, or
illiteracy, or vihovou dbe unad etoappear for thensel ves, vere
facingavexatiouslitigant, or weregenera lyinasituati onof
inedity.

* heQCfocusedonnattersineligiblefor legal aid(suchas
snal | val ue property and speci fi ci ssues around cortact) ; severd
ddna takeonproperty cases or d vorces, o (i ntwo cases) vou d
onl y handl e NEBdi vor ces?®; threehadafocus onchildren' s
natters. For of the@Gthat participatedinthesurveyinc uded
a @rmorveal t h-funded chi | d support servi ce.

These ofteninvol veanmissi ngnarri agecertificateor therespondent’ s viher eabout s bei ng
unknown, hencethe needfor procedura applications andaffidavitsinsupport. Gisdicitor
notedthat whilethe @ Chadattenptedtotrai ncomuni ty vorkerstoassi st peopleinthis
areg the@urt nat infrequertlyrejectedapp i cati onsduetofad tyor imsufficient affidavits,
send ngthe casebacktothe @QCfor further atention



Community legal centres 107
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e Two @G only hand ed uncort est ed cases, whi l eafurther four
l'inntedassi stancetonegotiations and appl i cations for consent
orders; anather four hadapdicy of encorag ngsd f-hel pand/ or
enphasi si ngnon-1 egal sd uti onstofannly | awprod ens.

Qher consi derati ons takenintoaccount i ndeternini ngwhether to
provi deregresertati onincl udedsuchnattersasthenarits o the case,
itspatatid staausasatest case, theQCsdilitytodfe acopetat
serviceadaproxiaeexpertise theresourceinplicati onsdof taking
on the case, andthe conpl exity of the case. Two respondent s
specifical lynatedthat @G donot havethe resour ces —ncl udi ng
necessary adnnni strati ve support —totake onconpl exlitigation

Severa of the@G offered—fornal |y or i nfornal | y —sone form
o assistancewthfamly | awcases | yi ngbetveenadvi ce/referrd ad
actud regresetaion Thsmgt invdveprovid nginitid assistace
w th prepari ng docunert s i n cont est ed cases, hel pi ng urr epr esent ed
litigants by neans of “repeatedadvi ce” at each successi ve st age of
their case, or extendedfd | omupverk ari si ngfromedvi cear outreach
sessions. Qe South Austra ian @ Chadafornal cat egory known as
“si del i nes assi stance” whi chincl udedthedraftingof |etters and
docunent s and assi stance wth negoti ations, prinarilyinchild
nai ntenance d sputes, andwhi chvas sul ect toaneans test. Anat her
South Austral i an A.Creferred to such work as “i n-house m nor
| egel assistace” —a sosugect todighlitycriteria but desi ged
toprovidetheclient wthassistancetorepresent hersel f. Sone
respondents noted that thi s formof assi stance was an area of
i ncreasi ng denand. One conpl i cati onfromthe poi nt of vi ewof the
researchvas that sone Q.G appearedtodefi nethis ki nd of work
wthinthe concet of “casenrk’, vhileathersdearlyd dnat. Rit her
thanattenpti ngtoi npose a conmon defi ni ti onof “casework”, the
sd uti onadoptedi ndeci d ngwhether particu ar filesfel wthinor
out si dethe scope of the study vastoaccept therel evant QCs own
definitionof thework—ke. whet her they consi deredthensel vesto
be“reresating thediet o nat.
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218

219

Fnally, al of the G al soengagedinarange of additional
activitiesinre ationtofamlylaw incl udi ng hol di ng cl asses and
vorkshopsfor patertid litigants, coomnitylega educati o fannly
| awnedi ati on; | awr ef or msubnissi ons; resear ch; and producti onor
cotribuiontoinfarnationkits (eg for grandparent's seeki g cort act
wthgrandchi | dren) andfamly | awpubl i cati ons.

The genera picturethat energes, then, isof GG provid ngnany

forng of assi stancetopeop ewthfanmly | awprad ens, and naki ng

particul ar deci si ons about what fornstofocus oninacontext of

l'initedresources. There appearedto be nore enphasi s onfamly
lawcasework inM ctorianand South Austral i an A.Gs thanin NSV
and Queensl and A.Gs, but inall instances, casework was one
el enent of anul tifaceted practi ce enconpassi ng ot her famly | aw
activitiesasve | aswrkinather areas of law Thisp ctureprovi des
anecessary cotext for theand ysisdof casemrkfilesthet fd | ons.

Thesanpl e of files

220

221

Duetodifficultiesindetermningthenunber of famly | aw
casework fil es cl osed by Gormuni ty Legal Gentresinthe 1997-98
financi d year, andtheinfornati onavai | ad efromsone sources t hat
thenunbers at any given A.Cnight bequitelow it was decidedto
ask for asanpl eof 20filesfromeachparticipating@C Thisvas a
sinlar proceduretothat adoptedfor privatel awfirns, wherewve
a socou dnat determneinadvancethetota nunter of fil es cl osed
by thesanpl edfirnsinthefinancia year. S ncethereverefever
AGthanlawfirns avai | abl etoparticipate, honever, vevantedto
i ncl ude agreat er nuntber of filesfromeach@.C soastoproducea
ressoed etad .

fsvesa sothecasewthprivatel awfirns, QG thensel vesfilled
au thesurveyfarng, inorder topratect cliet cofidetidity. Ths
resutedinsiml ar i ssuesrd @ingtodataqd ity, adthesaneprocedre
was adopt ed of careful | y checki ng each response and fdl | ow ng up
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nhssed quest i ons and anti guous or | nconsi stent responses. Inthis
i nstance, however, sone data (particul arly certai n denographi ¢
i nfornation) renai ned mssi ng, sincethere evant i nfornati onvas
not routinelyrecordedonfilesor requiredas part of the Nationdl
I nfornati on Shene. Therevas d sonareof aninpressi onthat files
tendedtofocus onaparticu ar fannly | awprobdl enrather thanthe
cient’swde‘case, therefarenatters suchas domesticvid enceor
childaoused |l egati os gt belesslikd ytoberecordedi nthe sane
fileasthe Gnmanved thfaml y |l avnatter. Thesei ssues are d scussed
asthey ari sebd ow

Psnotedearlier, wereit appearedfromthesurvey formthat the
netured thevark udertakenonafiled dnat fal wthintherd evant
ACsoefinitionof representati onwork (eg. adviceonly, or nnor
assi stance), it vas excl uedfromtheard ysi s.

Each partici pating @ Cwvas askedtofill out aformfor thelast 20
fannly | avcasevark fil es cl osedinthe 1997-98financi d year. Ater
the excl usionof casesfallingoutsidetherel evant definitionof
“casevork” andthosethat hadinfact not yet beenclosed, this
utinteyyieddedatad o 179files, pusafuther 17cl osedafter
thespecifiedperiod. It was decidedtoincludethelatter inthe
and ysis, after testingonseverd key vari adl es revea ed nonaj or
d fferences betweenthefil es cl osed bef oreand af t er 30 June 1998, 2°
Thefinal sanpl e, then, contai ned 196 cases. The randonmess of the
casesisdfficut togauge It isclear that sone @G adheredcl csdy
toow instructionsfor filesd ection, wileathers mght have been
noreinclinedtopi ck cases they thought vere‘typical’, or that we
vou dfindinteresting Aou hd f of thecases d asedinthefinanc d
year vereclosedinitslast threenonths, wiletheather hal f vere

Thevariabl estestedvere: sexaof theclient, whether theclient vasborninAustralia, the
nattersinvd vedinthecase, d | egeti ons of donesticvid ence, vinether theather party vas sdl f-
representing, andpossibled fficutieswthlegd a dfunding Qher denographi c vari abl es
verenared fficut totest dietomssigdeta ‘QisicE filescata nedrd aive yh chproparti os
of naleclientsandchildsupport natters. Grexamnation, hovever, thisprovednerelyto
reflect thefact thet d | but tvwodf the' outside filescanefronthreeparticd ar @G, andone
of these had anunusual |y hi ghproporti onbothof nal eclients andchil dsupport natters.
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scateredacrosstherenai ningninenanths. A varst, wecansay thet
thereturnedsurveys provi deareasonadl eind cati onof theki nds of
fanmly | awcasevork undertakenby @G inthel ast financial year.

224 Inand ysingthedataderi vedfronthesurveys, theresutsveretested
for differences betveenthevarious @G. It vasoftendi fficut to
deternmnethestatistical significanced anydfferencesduetothe
snmal | nunber s of cases fromeach Q.G however sone trends and
petternsd demarge. Inthefd | owngd scussion thetvopartici peting
AGthat ddnot wshtobenanedarereferredtoby Sate, ie Mc
ac sAQcC

aient denographi cs
Sex

25 Aoundthreequarters of Q. Cfamly lawclientswerefenal e, and
onequarter wverenale. Asnotedinrelationtothe Legal A d
@nmissi ons, thispatternrefl ectsthel oner soci o-econonic posi ti on
of wonen, particu arly si ng e vwonenw t h dependent chil dren, gi ven
that .G, as outlined above, apply (interdia) a neans test for
assistance. Theproportiond fenaleclientsfel to6Pahenthetvo
vonen' s | egal servi ces were excl uded, althoughtherevas still a
rdaiveyhighproportionof fenal eclientsa Ganpbel [ town, wni ch
ddnainychildsugport workfor carer parents. Onthe ot her hand,
Sori ngval e and SA A_.C each had nor e t han 50%nal e cl i ents

anong t he cases sanpl ed.

Age

226 Thenedianageof clientswas 35. 8years. Theageranges of clients
aesg au inTaded 2
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TABLE4.2 CLC clientage groups

Age group Number Percent
0-20 8 4.2
21-30 50 26.2
31-40 77 40.3
41-50 45 23.6
51-65 11 5.8
over 65 0 0.0
Total 19 100
227 Aswththeother twodatasets, naleclients (ned anage 38 2years)

veresigiificatlydder thanferal ediets (ned anage 34. 5years). &
Theather significant differences hereverethat Ginpbel | tomn had a
naich younger group of cli ents (nedi anage 27 years), wileclients
attendi ng SAQ.Cand M c QCwere ol der on aver age (nedi an ages
40 and 41 year s respecti vel y) . 22

Ethnicity

228

Just over onethirddf clients (36% vere bornoverseas, wthal nost
two-thirdsborninAstraia Thenajority of overseas-bornclients
ver e fromnon-Bngl i sh speaki ng countri es (2overd ), Zwththe
| argest groups conngfromverious parts of the Asia-Pacificreg on,
and East ern and Sout hern Burope. Ganpbel | townhad arel atively
highproportionof clientsborninAustralia, Norwod, SAGCand

8RB

Mann- VWi t ney U=2545. 000, p<0. O1.
Kruskal -Vl | i s x?=22. 176, df =11, p<0.05.

Thisisalarger proportionaof overseas-bornand NEBclientsthaninthe popul ationas a
vhd e Thefigureisparticdarlynotad esinceit islargey derivedfromM ctori aand Suth
Astrdia \Wileah ghproporti onof oversess-bornM ctori anresi dert s conefrommon-Bg i sh
speaki ng countries, thesaneisnot truefor South Australia ABS 1996Censusof Popuidion
and Housing: Summary of Findings (Australia), Selected Characteristics(Australia) ( 1999) .
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Véstern Suburbs hadrel ati vel y hi gh proportions of clientsborn
overseas i nan Bngl i sh-speaki ng country; whi | e VURCand F t zroy
hedrd aiveyhighproporti ons of cl i entsfronmonBg i shspeaki ng
ooutries.

Theyear of arriva of overseas-bornclientswas unknowninover a
thirdadf cases, but wherethi swas know, the nedi anyear of arrival
vas 1985, 10%of clientsrequiredtheassi stanceof aninterpreter,
althoughthree South Austral i anandtwo M ctori an A.Gs recor ded
nouseof interpreters. @nversely, UIRChad arel ativel y hi gh
proportiond dientsrequiringinerpreters (329, cowsistert wthits
qui del i nes speci fyi ng non-Engl i sh speaki ng background cl i ents as
oed itspriaitiesfa casanrk.

4 cdietsvered Aorignd o TorresSrait | sl ander background,
whi | ethi s questi onwas answered ‘ unknow' inafurther 12%0of
cases. Thenaj ority of I'ndigenous clientswereclients of WRG
agai nconsi stent wthits casework gui del i nes. Ganpbel | t own and
Ftzroyweretheother participating@Gwthlnd genous clients
i ncl udedi nthe survey.

Occupation

231

Inthenajority of cases (56% theclient’s*usual’ occupati onwvas

unknown. Ater that, by far thelargest groupverethose engagedin

hone duti es (31%. Thi s renai ned t he case even when t he wonen' s

| egal servicesweretakenout of account. B of essi onal s and para-

prof essi onal s nade up t he | ar gest group of those w th a known

var kf or ce occupet i on, but thei r nunter s were very snal | (10 cases —
Soverdl).



Community legal centres 113

Income

232 Anost threequarters of clients (72 4% were nai nl y dependent on
soci al security benefits. The bul k of the renai nder were nai nl'y
reliant ontheir ownincones. Gentreby Gentre, Ganpbel | t own and
Parks had noclients|ivingonthei r oanincones. Gnversely, SA
Q.Cand Vestern Suburbs had rel ati vel y hi ghproporti ons of clients
reliant onthei r ownincones. The graoss annual i ncone of clients
havi ngthei r own i ncone was unknown i ntwo-t hi rds of t hase cases:
CGntreswou dusud lyonlyrecordthat aperson’ sinconevas ‘| ow.
Weretheinfornati onwas avai | abl e (fromonl y five of the AG),
t he nedi an annual gross i ncone was $20, 176, wthfenal eclients
havi ngal oner ned ani ncone ($17, 600) thannal ecli ents ($23, 660),
dthoughthed fferenceves nat statisticdlysigificat. Theoverd |
patternof i ncong, coni nedwth Q&' own casevor k gui del i nes,
suggest that ACdientsaregenerdlynat inacategoryfd lingabove
thelegal aidneanstest but unabl etoaffordtheir ownl awyer, but
rather fail toqaifyfor legd adfor reasons a her thanneans (type
d natter, narit o substatidity).

Housing status

233 Aswthinhouseandprivatesdicitor legad aidclients, too, the
largest groupof QCclientslivedinprivaterenta acconmodati on
(33%, fdlonedby thoselivinginthei r own hone wth anart gage
and those |l ivinginpublic housing (both18%. Interns of
di ff erences bet ween Gentres, Ganpbel | t own and H t zroy had no
cientslivingintheir omhonewthanaortgage, wilere atively
hi gh proportions of clients of WS(S4), SAQCand M c AC
livedinthisformof acconmadati on. Ganpbel | town a so had a hi gh
propartiondf clientslivinginprivaterenta acconmadati on, wil e
VIRCand Parks had rel ativel y | owproportions|livinginprivate
rental andrel ativelyhighproportions!ivinginpubichousing.
Ganpbel | town, Soringval e, VISand SAQChadnoclients|iving
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inpublichousing Soringval ehadare atively hi gh proporti on of
cientslivingin‘ather’ fornsof acconmodat i on.

Disability

234

QG verenrelikelythanprivatesdicitorstoanswer * unknown
tothequesti nwether thedient hedaverifiedphysicd, intdlectud
o psychiaricdsadlity. Thebreskdomad responsestothi squestion
was 53%no, 37%unknown and 10%yes. WRCand particul arly
Norwood hed rel ati vel y hi ghproporti ons of clientswthidentified
di sabilities (21%and 32%r especti vel y), whi | e Ganpbel | t own,
Sringvd eand SAQCd dnat identifyanyclientswthad saality.

Summary

235

Insummary, thetypical Q.Cfamly|awclient was very sinlar to
thetypicd legd addiet: avonan, aged HAyears, borninAstrdia,
dependent onsoci a security benefits, andnast likd ytobelivingin
privaterenta acconmadati on. Dfferences betweentheclients ded t
wthbydfferent QG rdaedtogender, age, needfor interpreters,
raci a background, i ncone sources, acconmodati on status anddi s/
ability. Thesedifferences generally refl ected a conti nati on of
characteristicsof thelocad area, andthe @G’ casework gui ddl i nes.

Gsecharacteristics

Relationshipsinvolved

236

Thenaj ority of cases (64% concernedt he breakdown of anarri age.

25%concer ned t he breakdown of adefactorel ationshi p, and 7%
concer ned sone ot her rel ati onshi p, suchas grandparent/child, or a
casud sexud relationshipthat resutedinachild Mrriagesvere
over-representedincases fromRG defactorel ati onshi ps vere
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over-representedi ncases fromGanpbel I tomand H t zroy, and ot her
rel ati onshi ps were over-representedincases fromParks and M ¢
aC Athoughthelengthof narri agesanddefactore ati onshi ps vas
unknown i na nuniber of cases, wheretheinfornati onwvas avai l abl e
the nedi an | engt h of narri ages was 7 years, 24 whi | e t he nedi an
lenghof defactord ati onshi pswvas 2years.

Inthegreat ngj ority of casestherevas onlyonea her partyinvd ved
inthecasegoart frontheclien.

Mattersinvolved

238

The nai n ki nds of nattersinvol vedin@Cfamnly | awcases are
shominTad e4 3 Thetad elistsnattersthat occurredinnarethen
5%of casesinthesanple. It canbe seenthat the nost frequently
occurringnatter vas cotact, fd lonedby resi dence, a thoughne ther
of thesewereraisedinanajority of cases. Nocasesinthe sanpl e
i nvol ved enf or cenert i ssues such as | ocati oV recovery orders and
breaches of orders.

TABLE4.3 Matters involvedin CLC cases

Matter type No. Percent
Contact 78 39.8
Residence 56 28.6
Care, welfare, development 40 20.4
Child support 39 19.9
Property 37 18.9
Child maintenance 27 13.8
Dissolution 24 12.2
Specific issues 21 10.7

Note: total %>100, since more than one matter possible per case.

24

Thisisclosetotherati ond averagedf 7.7 years.; seenote 131 above.
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239 Mleandfenaleclientswereproportionatel y representedi nnost
typesof natters, ather thand vorces, invichnal eclientswerel ess
likd ytobeinvd ved 2 and contact cases, inwi chnal edlientsvere
sigificatlyover-rgreseted 2

240

Al of thenatterslistedinTable4. 3variedby QG a thoughthe
nunbersi nvd vedi neachcaseweretoosnal | toenabl eadet ermineti on
o staisticd sigificace Dfferencesind uded—

VIIRChand edarel ativel y hi gh proporti on of di vorce cases.

Ganpbel | t own and SAQ.Cf ocused on chi | d nai nt enance/ chi | d
support natters, but hand edfewather typesof natters (d vorce,
resi dence, cotact, care/ve fare/ devel gonant, speci fi ci ssues ad
property).

MrionQSdeat wthrelativelyhi ghproportions of di vorce,
resi dence, care/we fare/ devel opnent, specificissuesandchild
nai nt enance cases, but nocontact or property natters.

WVSdeal t wthnodi vorce, childnaintenanceor child support
cases, but hand edréd ativel y hi ghproporti ons of speci fi i ssues
adproperty natters.

McQChadarel atively highproportionof casesinvol ving

parenting i ssues ot her than contact; while Soringval e had a
re ativeyl owproporti onof such cases.

Véstern Quburbs dealt wtharel atively hi gh proporti on of
resi dence cases, but nospeci ficissues, childnai ntenancear child
Ssyport natters.

Ftzroy Legal Servicehand edrel atively highproportions of

resi dence, contact, andcare/ vl fare/ devel opnent natters, but no
chi | dnai nt enance cases.

My of thesed fferencesareattributabl etothe @Csparticu ar
casework gui del i nes. Insoneinstancesthey nay al soberel atedto
the@QCsclient base, andtoeffortstorationa i seservices (for

226

X2=4. 445, df =1, p<0. 05.
X?=10. 417, df =1, p<0. 005.
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241

242

243

exanpleif thereisaspecidist childsyport serviceinthevicinity, a
generd i st QCnay focusonather i ssuesandrefer clientswthchild
support prad enstothespeci d i st servi ce).

The ngj ority of casesinthe sanpl e (59% concerned onl y one
natter, athoughafurther 31%concernedtw or threenatters. The
nean nuner of natters per case overal | was 1.8, however there
vere signi ficant differences between @G5, % wth VRS Mrion,
M ¢ @.Cand F t zroy havi ng neans of 2 natters per case or hi gher
(thehighest vasMcQCwthaneanof 2. 5natters per case), and
therest havingneans| essthan2natters per case (thel onest vas SA
acCwthall casesinthesanpl econcerningonly onenatter).

Qrer three-quarters of casesinthe sanpl e (77. 5% concer ned
children Thenaj ority of thosecases (60% invad vedonly onechild,
whi | e afurther 30%i nvol ved two chil dren. There was agai h a
signifi cant di fference between A.Gs, 22 w th Parks havi ng t he
hi ghest proportionof chil dren’ s cases (9 11) concerni ng onl y one
child, and WRChavi ngahi ghproporti onof chil dren’ s cases (6/9)
indvingthreear four children

Inthecasesinthesanpl ei nvd vi ng property, theki nds of property
nost frequent!yinvo vedwerethenatrinoni al hone (10%of cases
overa |), househd d possessi ons (%%overd |) andfanily car/ s (8%
ogdl).

Domestic violence and child abuse

244

Questionsregarding a | egations of donesticviolenceeliciteda
rd aiveyh ghproporti ondf ‘ uknowt responses, nakingit dfficut
foracdear pictretoenarge. Tal e4 4setsou thevari ous responses
tothedonesti c vi d ence questi onsinthesurvey. | n9/4of casesthe
target of thea legedvi d encevas fenal e,

227
228

Kruskal - Vel | i s x2=27. 308, df =11, p<0. 005.
Kruskal -Vl | i s x?=20. 959, df =11, p<0.05.
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TABLE 4.4 Domestic violence allegations in CLC cases

Question Yes No Unknown
Allegations of domestic violence 62 (32%) 99 (51%) 35(18%)
History of violence 43 (68%) 1(2%) 19 (30%)
State domestic violence order 28 (44%) 24 (38%) 11 (18%)
breach of DV order 8(25%) 10 (31%) 14 (44%)
Criminal charges 6 (10%) 33(52%) 24 (38%)

245

246

Ther e vere consi derabl e di fferences between @G inrelaionto
donesticvid enced | egati ans, wth, nat surprisingy, thetvovonen s
legd serviceshavingared atively highproporti onof casesinwni ch
clients hadal | eged y been subj ected t o donesti c vi o ence, vhi |l e
Sori ngval e—eonsi stent wthit relatively highproportionof nal e
ciets—hadardaive yhghproportiond clientsa | egedtohave
per pet rat ed donest i ¢ vi ol ence. Thesethree .G were al so nore
likelytoansver ‘ unknown rather than‘no wherethefiled dnot
contai ndirect evidence of vid ence. Ftzroy Legal Servicehada
relaivelyh ghproporti ond vi d ence casesi nvd vi ngani nterverti on
ady.

Ther e wer e known chi | d abuse al | egati ons i n 12%of cases, wth
VIRCand F t zroy havi ng hi gher proportions of cases inval ving
suchd legationsthantheather AG. Vkerechildabused | egati ons
vere nade, they were substanti at ed by Gonmuni ty Servi ces in 35%
o cases.

Summary

247

I nsunmary, thenaj ority of GQ.Ccases inva vedthe breakdown of a
narriage, andadispute betweenthetwopartiestothenarriagein
rdaiontooea tvwonattersrd aingtothechldrend thenarri age
The nest conmonl y occurringnatters, inaround onethirdaof cases
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each, werecontact (rai sedby ahighproportionof naleclients) and
chi I dnai ntenance/ chi | dsupport. Donesticvid enced | egati onswere
asonotedinaroundonethirdof cases. Hwever, noneof the QC
cases i nthe sanpl e i nva ved enf or cenent proceedi nNgs.

Asmght beexpectedfromthe r different casevork gui del i nes, there
werequiteconsiderad evariations betveen @G inre ati ontocase
characteristics. Dfferences betwveen QG rel atedtothetypes of
rd aioshpsinvd vedinthe r cases, typesdf nattersdedt wth neen
nunter of nattersper case, nunber of chil dreni nvd ved, i derti fication
of donesticvidenceandchi|l dabuse, and presence of S at e donasti ¢
vid ecearders.

Dsputeresa ution

Resolution processes

249

250

Inthe A.Csanpl e, 52%0f cases were dealt wth by the Fanily
Qurt, 10%neredealt wthby aSate court, and 41%had no court
i nval venent. Thel evel of caseswthnocourt i nva venent vas noch
hi gher than for LAC(23% and private solicitor cases (5%,
reflectingthetendency of QG toava dcotestednatters and steer
cientstoadsnonlitigoussd uionstothe r famly| avprod ens.
Dfferences betveen@Ginre aiontocourt i nva venent i ncl uded
a hi gh proportion (80% of Ganpbel | t own cases w th no court
i nval venert (ie childsupport casesded t wthadninistrativey by
the (hi | d Support Agency), ahighproportionof Famly QGourt
i nvol venent (75% at Mrion .S andahi ghproportionof Sate
court i nvol venent (26% at Mc @ C

Infornati onfromd.Gs onattenptedd sputeresa ution processes,
the nuniber of court att endances schedul ed and nuntrer and | engt h of
heari ngs nay belessthanful lyreliabl e Therewas novay to check
theaccuracy of thisdata, andfad | ow up conversati ons wth sone of
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the peopl ewhohadfilledinthesurvey forns | eft roomfor doubt .
Thus, thefod | owngana ysi s nust betreat edwth sonecaution.

251 Thenost freguent!y recordedattenpt ed di sputeresd uti on net hods
and Fannl y Qourt stages reachedareshowninTable4.5. Asinthe
previ ous chepters, theternt‘consent orders’ referstoorders agreed
bythepartiesfdlownganapdicationfor interimor fina orders.
Thisistobed stingu shedfromen“gppl i cati onfor consent orders”,
neani ng a Form12Aappl i cati on. Theterns “i nteri morders” and
“find orders’ inthetad erefer toarders nadebythecourt fd lowng
acotestedhearing “Qher” attenptsincl uded sundry apg i cati ons,
negati ati onswthor actions by outsidebod es (eg the Gl d Support
Agency, abank, and Gentrelink), andclientswthdrawngtheir
grictias.

TABLEA4.5 Stagesreached and forms of resolution attempted in CLC cases

Stage/resolution type Number of cases % of cases
Application for final orders 70 35.7
Negotiations between solicitors 66 33.7
Solicitor negotations with unrepresented party 55 28.1
Private resolution 43 21.9
Directions hearing/s 34 17.3
Application for consent orders (Form 12A) 26 13.3
Family Court counselling 25 12.8
Final orders — Family Court 25 12.8
Consent orders — Family Court 22 11.2
Other 19 9.7

Note: total %>100, since more than one stage/resolution type possible per case.

252 fsthetddeindcaes, sdicita negtiatios—wththesdicito for
theother party and/ or wthan unrepresented party —eccurredina
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naj ority of casesinthe sanpl e (61.8%. Al other attenpted
resa uti ontypes andstages occurredi nfewer than 50%of cases. M
gicaionfor find ordersvasnadeinjust over onethirdof cases.
The next nost freguent|y occurring attenptedresa utiontypewas
privaeresd uionbetveentheparties. It ismtevarthythet ad rectias
heari ngvas recorded i nfewer thanhal f of the cases i nwhi chan
agpplicationfor find ordersvas nade.

As wththe cases handl ed by Legal A d Gonmissi ons and pri vat e
salicitors, the nost cormonl y used formof “prinary di spute
resol uti on” was Famly Gurt counsel ling. Qcenore, too, use of
Famly Qurt counsel lingvas positivel yrel atedtoa | egati ons of
donest i ¢ vi d ence and chi | d dbusei nacase. 2

AGrecordednotad ed fferencesinre ai ontoanunher of d spute
reso utiontypes. For exanpl e —

» cases handl ed by SAQ.Cand Ftzroy werenore likely to
invd vethe Fannl y Gurt process —applicationsfor find orders,
di recti ons heari ngs and consent or der s —and cases handl ed by
VIRCinvd vedare aively highproportionaf final orders

 cases handl ed by Norwood and M ¢ A.Cincluded arel ativel y
hi gh proporti onof Form12Aappl i cati ons

» cases handl ed by Canpbel | t own, Norwood and Peni nsul a
ind vedard ative yh ghprgportiondf privateresd wians, cases
handl ed by Mrion @.Sand M ¢ QCincluded arel atively hi gh
proporti onof negati ati ons betweensdicitors, and cases hand ed
by Parks and VIS(SA) incl udedrel ativel y hi gh proporti ons of
sdicitar negati aioswthanureresertedparty.

The nean recor ded nunoer of st ages/ resal uti ontypes att enpt ed per
casevas 2.1 QG dfferedsignificantlyonthispoint, wththe

229

Donesti ¢ vid ence: x*=14. 204, df=1, p<0.001; childabuse: x*=13.579, df=1, p<0.00L
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hi ghest neanbeing 3.4 (R tzroy) andthel onest 1 2 (Ganpbe | town) . 2
The nean was consi derabl y | ower thanthe equi val ent figures for
LACadprivatesdicitar cases(3 5ad4 3stages/atenpedresd uwion
types per caserespectively), wi chnay i nd cat e sonethi ngd fferent
about the way .G handl etheir cases, or nay sinpl y i ndi cate
under-reportingof stages/resa utiontypesonthesurvey forns. In
conmon w t h LACand private sol i citor cases, however, therevere
hi gher nean nuntber s of di sputeresa uti ontypes attenpt edi n cases
i nval vi ng donesti ¢ vid enceand chi | dabuse d | egat i ons.

The nean recor ded nuntoer of Famly Gourt dat es schedul ed per case
was 2. 2 (mni numl, naxi numll), wthnosignificant differences
between A.Gs. Thisislower thanthefigurefor both LAG and
privatesdicitors (3 6), wichnay agai nind cateunder-reporting,
and/or A& concerntonaxi msetinewthclientsandavoi dthe
consunpti onof |intedresourcesincourt attendances. The nean
nunber of Satecourt dat es schedd ed per casevas sli ghtl y hi gher, at
2.6 (mni numl, naxi numl7), agai nwthnosignificant d fferences
bet ween A_Gs.

Stage and method of resolution

257 AMsnatedinTabl e4.5, 35. 7@f thecasesinthe sanpl e (70) i nvd ved

thefilingof angpdicationfor find arders. Thestagesa wi chthese
goicaiosvereresd vedareshominTabl e4. 6. It canbe seenthat
avery highproportionof cases rena ned unresol ved by the Q.C
Thecasesthat werereso vedtendedtofinad iseearlyinthe Fanmly
@ut process: a o befored recti ons heari ngs.

231

Keuskal - Vel |i s x>=40. 413, df =11, p<0. 001

Donesti c vi o ence al | egati ons: Minn- Wi t ney U=2469. 500, p<0. 05; chil d abuse al | egati ons:
F=5.477, of=1, p<0.05.
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TABLE4.6 Stages at which CLC applications for final orders were resolved

Stage Number Percent
Before directions hearing 10 14.3
At/after directions hearings 17 24.3
At/after Interim orders 1 1.4
At/after conciliation conference 0 0.0
At/after pre-hearing conference 1 1.4
At final hearing 10 14.3
Unresolved 31 44.3
Total ) 100

258 Incasesthat proceededtofind hearingine ther the Famly Gurt o
aSaeQ@ut, theneanlengthof hearingvas| essthanoneday. There
verenodient o casecharacteristicscord aedwthoccurenced a
final hearing. Only two casesinva vedthe naki ngof anorder for
costsfd lawngafind hearing, andinboth cases cost s vere avar ded
infavour of the@Csdient.

259 The neans by whi chnatters ather thand ssa uti onappli cati ons vere
fird lyresd vedinthecasesstud edareset ot inTadd e4. 7. Ntethat
thetabl ereferstomatersrat her thancases. Thetota nunier of
nattersinal of thecases, exclud ngd ssd utionapplications, vas
4
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TABLE4.7 Means of resolutionin CLC cases

Nature of resolution Number of matters Percent
Out of court 48 14.8
Application for consent orders (Form 12A) 39 12.0
Interim orders 7 2.2
Consent orders 43 13.3
Undefended final orders 2 0.6
Final orders following contested hearing 15 4.6
Other/unknown 10 3.1
Unresolved 160 49.4
Total 324 100
260 Asthetad eshons, a nost hal f of Q. Cnatters renai ned unresal ved.

261

Thereasons for natters renai ni ng unresol ved are di scussedinthe
sectionbd ovonfund ngadreresetation Thetad ed soill ustraes
A& geerdlynontlitigousaoroachtofamlylawnatters. Ater
uresd vednatters, thenext | argest group of natters vas resa ved by
out of court resa uti onnethods, chiefly privateresd uti onbetveen
thepartiesandsdicitor negatiati ons. Rivateresd uti onvas nost
conmon i N chi | d nai nt enance and chi | d support natters. The bul k of
theremai nngnattersvereresd vedby fornal consent orders, either
ageedbythepartiesfdlownganaodicationfor find orders, o by
neans of a Form12Aappl i cati on. Form12Aappl i cati ons and ot her
consent orders were the nost common forns of resol ution for
perertingnatters.

Theovera | proportionof unresd ved cases vas 44. 9% hovever this
proportionvariedsignificantly between A.G. %2 Ganpbel | t own,
Mirionand SAQ.Chadrel atively hi gh proportions of resal ved
cases, whi | e Norwood, Sori ngval e, Vst ern Subur bs and Feni nsul a

X2=36. 179, df =11, p<0. 00L
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262

had rel ativel y hi gh proporti ons of unresol ved cases. Aswith LAC
cases, unresol ved cases were associ ated wth | ack of court
i nvol venent, whi | e resol ved cases were associ ated w th Faml y
Qurt inval venent . 2 There vas no si gni fi cant d fferencei nned an
cosuretinesfor resa vedand urresd ved cases, hovever, suggesting
that unresol ved cases night i nvol ve sone anount of out - of - cour t
activitybefarethefilevas d osed Neither vasthereany si gnifi cat
di ff er ence bet ween t he nean nunfber of nattersinva vedinresa ved
and urr esdl ved cases.

Inaddition, not al natters wereresol vedin cases consi der ed
“resd ved’. 11%of “reso ved’ caseswereonly partial |y resd ved,
wthoneor norenattersrenai nnguresd vedat theendd the case.
The nean per cent age of natters resol ved per “resd ved’ case vari ed
si gni ficantly between .G, 2w t h Vst er n Subur bs (72. 29% and
Peni nsul a (55. 0% havi ngthe | ovnest neans, conparedtofour GG
wth100%of nattersresd vedinsuchcases. Thereverenoparticu ar
patternsinrel aiontonattersthat tendedtorenai nuresd vedin
resal ved cases, al t hough chi | d support/chil d nai nt enance was the
largest group of natters uresd vedinthose cases.

Resolution and closure times

263

For A.Ccases that were resol ved, the nedi antinefromfirst
cosu tationtoresd uionvas 6norths. Tabl e4. 8setsout thetines
innonthsfromfirst consu tati ontoresd uionfor casesresd ved a
various stages of thelitigationprocess. Thetad e shows boththe
nedi anresol utiontinefor eachstageof resd ution(ie thetine
wthi nwi chB50%of casesfindisedat that stagewereresd ved), ad
the ti ne wthi nwhi ch 90%of cases conpl eted at that stage were
resdved Geesresdvedd o dterineinordeas, o a o dter ape

8 B

¥2=10. 156, df =2, p<0.0L
Kruskal -Vl | i s x?=26. 442, df =11, p<0.0L.
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heari ng coference, arenat incl udedinthetad e, since ol y one case
fell intoeachcategory. Smlarly, thetw cases resd ved by fi nal
hearinginaSate Qurt areexcl uded. Therewerenocasesinthe
sanpl eresd vedat o after aconciliati onconference (seeTad e4. 6,
aove).

TABLE4.8 CLCs—resolution times by stage of resolution

Stage No.cases Median 90%

resolved resolution time resolution time
No application for final orders 68 5.0 months 14.0 months
Application, before directions hearing 10 3.0 months 8.9 months
At/after directions hearing 17 7.0 months 33.8 months
At/after final hearing — Family Court 8 8.5 months 13.5 months
Total 103 6.0 months 14.2 months
264 Itisinerestingtonotetha casesinvhichnoapdicationfor find

265

orders was nade t ook | onger t o resol ve t han cases i n whi ch an
applicationfor final orders was nade and then fol | oned by a
settlenent. Gsesthat vert tofind hearinginthe Famly @urt heda
| onger nedi anresd utiontinethancasesinwhi chnoappicati onfor
find ordersvasnade, but asligtlyshorter resd utiontinefor 9%
of cases. Thetdd esuggeststhat thepursuit of consensud sd uti ons
andavo dance of |itigationdonat necessarilyresut i nnore speedy
resd wios o famlylawvnatters; i ndeed, thelitigati onprocess nay
sonetinesyi e dou cker resu ts.

Thefactorsthat i npactedonresd utiontinesin@Ccasesverethe
rel ationshipinval vedinthe case, typeof natter i nvol ved, court
usage, typeadf resd utionattenpted, andtotal nunber of attenpted
resol utiontypes. Gsesinvd vingthe breskdown of anarriagehada
significantlylonger nedianresad uti ontine (7 nont hs) thanthose
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inva vingadefactoor ather rel ati onshi p (4-4. 5 nonths). 2 Qe
possi b eexpl aneti onfor thisisthet narri age casesinvd vedarange
of issuestoresa ve betweenthe parties, whi |l e non-narri age cases
nay have i nval ved a narrovner range of i ssues, or focused si nply on
childsupport. Gnsistent wththishypathesi svasthefact thet cases
i nvad vi ngchi | dnai ntenance and chi | d support took si gnificatly | ess
tinetoresa ve (nedi an 3 nont hs) t han cases not contai ni ng t hese
natters (nedi an 6-6. 5 nont hs) . 26 Thi s fi ndi ng contradi cts the
obser vati on anong LACcases t hat those i nval vi ng chi | d support
took | onger toresd ve, but nay beexpl ainedby thefact thet inthi s
context, childsupport natterswerel argely hand ed by speci al i st
childsupport servi ces, wi chnay have had access t o effi ci enci es not
avail dd etogenera casevark practi ces. Mreover, @ Cchil d support
nat tersincl uded assi stancewthappl i cationstothe Gi | d Support
Agency, whereas | egal | y-ai ded chil d support natterstendedtobe
nore conpl ex (eg. contesting anassessnent inthe Famly Gurt).

Gases wth Famly Gourt i nvol venent had a si gni fi cantly | onger
nedi anresol utiontine (7 nont hs) than cases wth Sate Gurt
i nvol venent (5 nont hs), and cases wthno court i nvol venent (3.5
nont hs) . 27 Gases i nvhi ch privat e resal uti on betweenthe parti es
vas attenpted had asi gnifi cantly shorter ned anresad uti ontine (4
nont hs) than cases i nwhi chthi s was not attenpt ed (6 nont hs) . 228
Mdianresol utiontineal soincreasedthenoreforns of dispute
reso utionwereattenpted. 2° Al egati ons of donesti c vi o ence or
chil dabuse, the nuner of nattersinthe case andtheinva venent
of Family Gurt counsel lingdi dnot significantly affect nedi an
resd utiontinas.

g B

8B Y

Kruskal -Vl | i s x*=10. 302, df =2, p<0.0L.

Chi | d nai nt enance: Mann- Wi t ney U=494. 000, p<0. 05; chil d support: Mnn- Vi t ney
U=726. 000, p<0. 005.

Kruskal -Vl | i s x2=9. 550, df =2, p<0.0L
Mann- VHi t ney U=663. 000, p<0. 05.
Spear nan' s RO. 203, p<0. 05.
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267 Thereweread sosignificat dfferences betveen@Ginrdaionto
reso utiontines, asshominTad e4. 9. Thetabd esetsou thetines
w t hi nwhi ch 50%and 75%0f cases at each A.Cwereresal ved. The
75" percentileisused hererather thanthe 90" percentil e usedin
previous tabl es, duetothe snal | nuniers of resol ved cases at a
nunioer of A.Gs.

TABLE 4.9 CLC caseresolutiontimes

CLC No.resolved Median time %

toresolution resolution time
WLRC (NSW) 10 10.5 months 15.8 months
Campbelltown LC 17 3.0 months 4.0 months
Parks LS 8 9.0 months 17.3 months
Marion CLS 17 7.0 months 13.0 months
WLS (SA) 7 5.0 months 9.0 months
Norwood CLS 6 10.0 months 14.0 months
SA CLC 7 4.0 months 7.0 months
Vic CLC 9 3.0 months 6.5 months
Springvale LS 6 4.5 months 6.3 months
Western Suburbs LS 3 7.0 months +
Fitzroy LS 12 5.5 months 10.3 months
Peninsula CLC 5 6.0 months 11.0 months
Total 107 6.0 months 14.2months

+ due to small number, only 50t percentile can be calculated.

268 Internsof thefactorsidentifiedabovethat i npactedonresd ution
tines, adtheir associ aionwthparticd ar @G, therdaivdylag
nedi an resol ution ti ne experi enced by VIRCnay be connect ed
wththerel atively highproportionof narriage breakdowns deal t
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wththere, andtherd ativel yl onvproporti ond privateresd utions
andrel atively hi ghdegree of Famnly Qurt usage, i ncl udi ng fi nal
orders, inVIRCcases. Bycontrast, there ativelyshort resd ution
ti nes achi eved by Ganpbel | t own and SAQ.Cnay be attributedto
thefact that theseverethe @G that undert ook the hi ghest praporti on
of chi|d nai ntenance and chi | d support work. Ganpbel |t own al so
hadarel atively hi ghusage of attenpted privateresa ution, and
rel ativelyl ownunier of types of reso utionattenptedper case. The
relativelyshort resd utiontinesfor M c @Cand Sori ngval e Legal
Servi ce nay be connectedwththel owl evel of Fanly Qurt usage
by those @G —their resa ved cases werenarelikel ytoinva vea
SaeQut o haverocout i nvd venert. Trerd ai vl y short resd uti on
tinefor VlScasesisnored fficut toexpla nbyreferencetocase
a dspueresd uiondaadteristics.

Regressi onanal yseswere perfornedtotest there ativeinpact on
resol utiontineof thevariousfactors d scussed above, anda soto
test therel evanceto @ Ccases of theregressi on noedel s devel oped
for LACadprivatesdicitar cases. 2°Mist of thecasecharacteristics
of significanceinLACandprivatesolicitor cases (presence of a
childrepresentati ve, caseinvad vi ngresi dence or property) had no
beari ngontheresd utiontineof @ Ccases. Theonl y constart factor
affectingreso utiontinesinthethreegroups of cases wasthe
nunber of resol uti ontypes attenpt ed per case. As wththe LAG,
too, theparticu ar offi cehand i ngthe casehadasi gni fi cant i npact
onresd utiontine. Fnaly, thenuner of Fannly Gurt appear ances
asoprovedtoberel evant toresa utiontinesin@Ccases. The
regressi on nodel devel oped fromt he A_.Cdat a i ncl uded nuntoer
of attenptedresol utiontypes,?! nunber of Family Qurt dat es

240

241

Rel ati onshi pinval vedi nthe case; caseinva vedresi dence, caseinvol ved property, case
i nvol ved chi | d nai nt enance, caseinvd vedchildsupport, typed court used, nuniber of Fanily
Q@urt attendances, privateresd utionattenpted, nunber of stages/resd utiontypes attenpted,
preseced achildrepresertative, other party srepresertation, other party sd f-funded, case
handl ed by Peni nsul a, Springval e, Véstern Suburbs, M c Q.G Norwood, WS Parks,
Mrion, WRC Ftzroy, SAAQC

t=2 008, p<0. 06,
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270

schedul ed, 2 and t hree .G (WRG Par ks and Norwood) whose
case hand i nghad aposi ti ve effect onresd uti ontine. *Theoverd |
nodel expl ai ned a nost 50%of the vari anceinthe dat a.

Thetinetakentoclosefilesafter resd utionrangedfrom0to4.5
nont hs, wth1-2 nonths bei ngthenorm Gventhat a nest hal f of
@ Ccases were unresol ved or outcone unknown at thetinethefile
was cl osed, thenedi ancl osuretinefor ureso vedcasesi s a so of
interest. Innost cases, thened ancl osretinefor uresd ved cases
was sonavhat shorter thanfor resol ved cases, a thoughthis al so
variedfrom@ntretoCntre. Thened ancl osuretinefor uresa ved
cases at H tzroy and Reni nsul awas consi derabl y shorter thanthe
ned and osuretinefar resd ved cases, suggestingthet theuresd ved
cases dropped out very earlyinthe process, perhaps by theclient
losingcontact or findingother I egal representati on. The nedi an
closuretinefor unresol ved cases at Ganpbel | t own and Mari on
@S by contrast, was nuch | onger thanthe nedi an cl osuretine
for resa ved cases, suggestinglengthy but ultinate y unsuccessf u
atemtsa resd ion

Summary

271

Insummary asnal | najority of QCcasesweredealt wthbythe
Famly Qurt, al thoughal arge mnority hadnocourt i nval venent .
Theonydsputeresa utionnethodattenptedinanaj ority of cases
vas saicitor negatiations; anapdicationfor final ordersvas nade
inonyonethirdd cases. Gisesinvad vingdonasticvid encear child
aosed legati ostendedtoinvd veageater raged fansd dspite
resa uti onthanaother cases. Alargemnority of casesandnatters
wer e unresol ved or thei r out cone unknown by the A.Cat thetine
thefil ewas cl osed, andt hese cases t ended not t o have court

242
243
244

t=2 026, p<0. 05,
VURC t=4. 545, p<0.001; Parks: t=2. 698, p<0.05; Norwood: t=2.567, p<0.05.
R=0.489, F=8.413, df=5, p<0.001.



Community legal centres 131
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i nvol venent . Medi an cl osure tine for unresol ved cases was 5
nonths. Gasesthat didreso vetendedtodosoearlyinthe Famly
Qourt process, andt o be concl uded by neans of an out of court
agreenent, Forml12Aapplication, or court orders nade by consent .
Md anresd uti ontinevas 6nonths, wthlittled fference between
cases ded t wthviathecourt process or autsidethat process. Bitha
hi gher nunber of court dates and ahi gher nuntoer of forns of dispute
resd uionattenptedi ncreased caseresd uwi onti nes.

Dfferences betveen @G rel atedtoal nost every aspect of d spute
resol uti on—

e typesandleve saf court i nvd venent

» fornsof dspueresd utionattenptedandthenuner of d fferent
forng usedi nany gi ven case

e proporti ons of resd ved and uresd ved cases, and nean per cent age
of nattersresd ved per case

* lenghd tinetakentoresd veandtocl ose cases.

Fundi ng and represent ati on

Client’sfunding

273

274

74. 5%f casesd dnat invd veany fund ngfor theclient’ scasea her
thanthe assi stance provi ded by the @Q.C | n8%wof casestheclient
vas partially funded by | egal aid, andin11%of cases t he survey
responseindicatedthat theclient was or hadbeenpartia ly sel f-
representing. Thelatter was particul arl y coomon i n IRCand
Norwood Gonmuini ty Legal Servi ce cases.

Al egal aidapplicationwas nade i n 17%0of cases, but i n 11% he
client vasdetermnedtobeineligiblefor legal aid Inaddtion,
survey responses frequent| yindicatedthat the @Chadinfornal |y
assessedtheclient tobeingigiblefor lega a d, and so had not
advi sed or assistedthemtonakealegal aidapplication. Inthis
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cotext, itisnotaddethat ardativeyhi ghproporti on(63% of the
sanpl e of @.Ccases was conmenced after 1July 1997. Theclient’s
legd aidgat hadbeentermnatedor their legad aidcapreachedin
just under 5%of cases. Thengjarity of clients, honever, had had no
previous| egd representati on(84%.

Client’s representation

275 TheQCceasedtoact for theclient i n44%of cases. Injust over hd f
o thesecasesthereasonfor ceasingtoact vasthat theclient | ost
cotact. Inafurther 5%of casesthe QCvas nol onger dd etoassi st
thediet wthinitsguddines—particu arlywereanatter becane
contested —sothe client becane sel f-representing. Asinilar
nuntoer of casesinva vedtheclient novingtoaprivatesdicitor,
wWether sel f-fudedor | egd | y-aided Satistica d fferences betveen
.G coul dnot be determned dueto snal | nunbers. D fferences
that energed, however, includedthefol | owng—

e Canpbel | t own and SAQC(t he chi | d support services), and
Mrion @S had al owinci dence of ceasingtoact. Thesewere
thethree @G identifiedinthe previous section as havi ng
rel aivelyl owvproporti ons of uresd ved cases.

* Norwood, Vést ern Suburbs, Sori ngval e and Reni nsul a, whi ch had
hi ghproporti ans of uresd vedcases, hedh ghproportiasd diats
| osi ng contact. Vest ern Subur bs a so had a hi gh proporti on of
cdietsnwvingtoaher legd represetaion

 WRC WISand Parks al so had rel ati vel y hi gh proporti on of
dietswol ost cotact.

* FHtzroyhadardativel yhighproportiondf clients beconesel f-
representi ng, whet her by choi ce or duetothe Legal Service no
| onger bei ngad etoassi st them
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Child representation

276 Tregea mjarityd ceses(H%ddna invd veach ldregresatative

Other party’s funding and representation

27

The ot her party was whol | y unrepresent ed i n 31%of cases and
partia |y urepresentedi nafurther 5% 1 n32%of casesthe ot her
partyvas represented by aprivatel awfirm withfund ngvaryi ng
betvween sel f (11%, | egal ai d (5% and unknown (16%. I nthe next
largest gopd cases (16%, theaher party sfund ng/ represertation
stat us vas al toget her unknown. Thereveresigni fi cant di fferences
betwveen @G inrel ationto unrepresent ed opponent s, > wth Parks
and VIShavi ngrel ati vel y hi gh proporti ons of such cases, whil e
Vést er n Subur bs and Peni nsul aclients had | owproporti ons of
unr epr esent ed opponent s (though the l atter al so had a hi gh
proportionaof ‘ unknown' responses). Thefact that theother party
vas unrepresent ed had no si gni fi cant i npact onned anresd uti onor
cosuretinas, or onvinether or nat thecaseves|ikd ytoberesd ved
Neither didother representationpairs (AGlega aid, QGself-
funded, @.C A.Q have any i npact on case di spositionti nes.

Summary

278

Insumary, inthetypi cal G Ccasetheclient had no previous or
known subsequent | egal representati on, andtherevas noappl i cati on
for legd adsincethedCassessedtheclient asindighbe There
vas hochi ldrepresentative, axdtheaher partyvas nost like ytobe
ether rgresetedbyaprivatesdicitor, o sdf-rereseting Ina
largemnority of casesthe @Cceasedtoact for theclient before
thei r casevesfindised nast usud |y becausethed ient | ost cotact.
AGdfferedinrd ationtothe proporti onof casesinwhichthey

245

Xx*=30. 540, df =10, p<0. 005 (SAQCexcl uded fromcal cul ati on duetosnal | nunbers).
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cessedtoact, adtheressosfar ceasi ngtoact, adinrd aiontothe
levdl of ureresatedather parties.

@ncl usi on

279

280

281

The dat a fromt he sanpl e of A_.Ccases i ndi cates that A.C
representationworkinthefannly l awareatendedtofocusfairly
narrowyonasnal | nuntoer of i ssues, particdarlycotact andchild
nai nt enance/ chi | dsuppart, d thoughtheparticd ar issuesdedt wth
vari ed between A.G. None of the cases i nthe sanpl e, however,
i nvol ved enf or cenent proceedi ngs. Gurt i nvol venent was of ten
eschevedinfavour of sdlicitor negotiati ons and encour agenent of
privatereso uti onbetweenthe parties, and court contact naght
si npl y have consi sted of a Form12Aappl i cation. Mre general ly,
t her e was an enphasi s on consent sl uti ons rat her than cont est ed
litigation Inasubstantial proporti onof cases, noreover, thecase
vas not resd vedbythe @G wththeclient navingontoat her | egdl
representati on, becomngsd f-representing, o singlyl osingcotact.

Beyond —and i n sone cases contrary to—t hese general i sati ons,
thed fferinglocations, functi ons and casevork gui ddl i nes of the
AGstudiedresultedinwde ydfferingclient andother party
cheracteristics, casecharacteristics, add spueresd ui onti nes ad
processes. It isnot surprisingthat, for exanpl e, avonen' s | egal
servi cewthafocus on di sadvant aged wonen cl i ent's, aspeci a i st
childsupport service, andanaregenera i st servicevou ddedl wth
very d fferent fanly| ancases.

Mreover, @G standinthe gaps | eft by ot her servi ces, assi sting
clientswocanat affordprivatel ega representati onbut woare
dsoindighbefor legd ad Afew@Gattenpt tofill thegaphby
of feri ng servi ces conpar abl e t o t hose provi ded by LACi n- house
practicesa privaesdidtasinfamlylav ATad ed 1denarstrates,
hovever, casewarkingenerd, andfamly | avcaseworkinperticu ar,
aredftenanadiunct toavariety of other activitiesrather thana
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catrd foous o thesarvice Al of thesefactarsnakeit dfficdt, ad
sonewhat m sl eadi ng, to drawgeneral concl usi ons about A&’
famly | awcasewor k practi ces.

282 It shouldbenoted, honever, that thisaccout of Q&' famlylaw
vworkistosoneextent historical. Recent revi ews of Gonmunity
Legal GentresinMctoriaand South Austral i a have reconmended
vari ous changes, includ ngrationalisati onof G.Cresources acr oss
regasd therd evat ssaesadsadrdsaiond dighlityaiteia
andclient services, i nclud ng, i nsonecases, ag esater enphasi S on
casework. # Henceinthefuture, QG famly | awpracti ces nay
becone nor e casewor k- ori ent ed and nor e honogenous t han t he
picture presentedhere. A that tine, conpari sons between .G and
other providers of fanly | awservi ces nay becone nor e neani ngf ul .
But at present, thework of QG i s sligenais

246  Eg. Inpact Gonsul ting G oup, Reviewof Community Legd CentreFundingProgram (Jul y
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Family Court Cases

283 DatafromFamly Gurt fileswas col |l ected by the Austral i an Law
Ref or mGnma ssi on, whi ch was i ndependent | y conduct i ng a st udy
of Fanly Qurt cases as part of itsreference onthe adversaria
system The focus of the ALRC s resear ch was on cases i nval vi ng
axcillaynattersrahe thend varce Asswththeather threedatasets
d scussedinth srepart, filesfor ad ysisvereidatifiedby referece
toac csingdaeinthe 1997-98fi nanci d yeer.

The sanpl e of cases

284 DetodfficutiesinidentifyingfindisedFamly @urt casesfrom
thecourt’ srecords, the ARCarrangedfor the separat erecord ng of
a | casesrenaved front he acti ve pend ngcases|i st i nthe nont hs of
My and June 1998, whi chhadbeeninitiatedby either aForm7or a
Form12A This group of casesthenfornedthe basisfor thefile
anal ysi s sanpl e. Wi | e the ALRCwas concer ned t o sanpl e cases
fromeach Regi stry of thecourt, the JRCsel ected si x Regi stri es of
inerest, inthefou statescoveredbyitsprafilingstudy —Bi sbane,
Nevcastl e, Parranatta, Sydney, MY bourne, and Adel ai de.

285 Therecord ngperiodyie dedatad of 3495 casesfinaisedinthese
si X Registries. 1795 of these cases wereinitiated by a Form7
(Applicationfor Ana Qders), and 1700 by a For m12A( Appl i cati on
for Gonsent Orders). It was deci ded t o skewt he sanpl e t ovar ds
Form7 cases, bathbecausethesevereof greater interest interns of
caseprocessi ng, adinaorder toreflect nreaccurate ytherd ative
proportions of Form7 and Form12Aapplicationsfiled. Famly
Qut statisticsfo the1996-97finacid year reved edthet theraio
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of Forns 12AtoForns 7fil edinthe year was approxi natel y 1: 3. 27
The ul ti nat e sanpl e consi sted of hal f of thefinaisedForm7files
andoresixthd thefind i sed Formil2Afil es, randonhy sel ected. The
breakdomn of filesby RgistryisshowninTabl e5. 1

TABLE5.1 Family Court file sample by registry and initiating document

Registry Forms7 Fomms12A Total Percent
Adelaide 128 47 175 16.8
Brisbane 218 38 256 24.6
Melbourne 144 42 186 17.9
Parramatta 131 32 163 15.6
Sydney 137 53 190 18.2
Newcastle 54 18 72 6.9
Total 812(77.9%) 230(22.1%) 1042 100

286 Thereweresignificant dfferences betweenthe Reg striesastothe
rel ativeproportions of Form7 and For m12Acases i nt he sanpl e, 28
reflectingd fferencesinthepopu ati ons of casesfind i sedinthose
Reg striesduringtherd evart peri od Sydney and Addl ai defindl i sed
relatively hi ghproporti ons of Forml2Acases duri ngtherecord ng
peri od (26%and 28%r espectivel y), whil e Brisbane finaliseda
relativelyl owproporti onof Forml2Acases (15%.

287 InfornationfromFanly Qurt fil eswas extract ed by ARCcoders,
usi ngaquesti omai rethat i ncl uded nany of the sane questi onsasthe
survey formused by the JRCtogather infornati onfromsdicitors’
files. Dataentry vas al soundertaken by the ARG whi cht hen nade

247 The Famly Qourt of Australia, Annud Report1996-97, Tables 4.3A 4.4.
248  x*=14.802, df =5, p<0.05.
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acopyof itsdatabasefor thesix Rg striesavail abl etothe JRCfor
adyss.

Inana ysingthe Fanly Qourt data, thetwoindependent vari abl es
consi stently exanned vere Regi stry and i ni ti ati ng docunent . Thet
is, thedatavastestedtod scernany differences between Famly
@urt Registries, andbetweencasesinitiated by Form7 or Forml2A

Li ti gant denogr aphi cs

289

]

8

Age

201

Wilesdicitas filesdedt onywthasing eclient, Fanmly Gurt
filesded t wth(at | esst) tvoparti es. Benogrgoh candregresentati on
infornati onves recordedby referencetolitigant staus (gpdicat o
respondent). Incasesinva vingnorethantwo parties, detail s of
additional partieswererecordedseparatey. Hwever, the great
naj ority of cases contai ned only one appli cant (98% and one

respondent (96%.

56%0f appl i cant s and 46%0f respondent s were fenal e; 44%of
ao i cants and 54%f respondentswerenal e Thereverenosi gni fi cat
dfferencesbetveenRg striesor intiaingdocunentsinrd aionto
thesex o gppl i cant's and respondernt s.

The nedi an age of bath appl i cant's and respondent s vas 37. 6 years.
Theagegroups of al litigantsareshominTab e5. 2
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TABLES5.2 Litigant age groups

Age group Number Percent
0-20 years 22 1.1
21-30 years 387 19.3
31-40 years 845 42.0
41-50 years 457 22.7
51-65 years 262 13.0
over 65 years 37 1.8
Total 2010 100
292 Thereveresignficant d fferences between Reg stri es?® and bet veen

initiaingdocunents®inreaiontothened anageof litigants.
Adel ai delitigants wereyounger thanthe ned an (ned anage of both
appl i cant s and respondent s 34. 3years), Wil e Sydney liti gantsvere
ol der (nedi an age of appl i cant's 40. 4 year s and respondent s 40. 7
years). PartiesfilingaForml2Awvere ol der (nedi an age 38-39
years) thanpartiesto Forns 7 (nedi an age 37 years). The age
di fference between Regi striesi s not apparent!y expl ai ned by the
different proporti ons of Forng 12Ai ncl udedi nthe sanpl e fromeach
Reg stry.

Inthesdicitas daasesthereveresigificat d fferences betveen
the nedi anages of nal eandfenal eclients. The Famly Qurt data
reveal ed asi gnificant difference betweenthe ages of nal e and
fenal e respondent s (nal e nedi an 39. 8 years; fenal e nedi an 34. 2
years), & but nat betweennal e andfenal e appl i cart s.

249

251

Applicants: Kruska -Vl | s x%=35.630, df =5, p<0.00L; Respondents: Kruskal -Vel | i s x=34. 782,
df =5, p<0.00L

Appli cants: Minn- Wi t ney U=81305. 000, p<0. 05; Respondents: Minn- Wi t ney U=70939. 500,
R0, 00L

Mann- Wi t ney U=81063. 000, p<0. 001.
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Ethnicity

294 The Fanil y Gourt questionnai re categorisedlitigants bornin
Austral iaand NewZeal andtogether, sotheresutsarenat directly
conparabl ewththosedbta nedfromsdicitors (al thoughit nay be
dservedthet inthesdicitas daatherevereveryfewdietsborn
i nNewZed and). Mreover, dataonthegppl i cant’ s and respondent’ s
country of originvas nissinginaroundhal f of all cases. Inthose
cases for wi chdat avas avai | abl e, 78. 6%0f appl i cant's and 68. 8%wf
respondents were bornin Austral i a or NewZeal and. 21. 4%of
appl i cant s wer e bor n over seas, i ncl udi ng 16. 2%dorni n a non-
Bngl i sh speaki ng country. Ahi gher proporti onof respondent s vas
bor n overseas: 31. 2% i ncl udi ng 22. 8%born i n a non-Engl i sh

speaki ng count ry. =

205 Thereveresigificat dfferencesbetveenRg striesinrd aionto
litigats coutryd aign Bistarehedrd aiveyhi ghproporti os
of Australian/NewZeal and-bornlitigants, and Adel ai de al so had
rd aiveylomragoorti as o oversess-bornlitigats, wil e bourne,
Sydney and Parranat tahad rel ati vel y hi gh proporti ons of overseas-
bornlitigants.® Anest ha f of therespondentsinthe M bourne
regi stry for vhomcountry of origininfornationwas avail abl e
(46. 6% were bornoverseas, andtheseincl udedarel atively high
proporti onof respondents borninat her Bg i sh-speaki ng count ri es.
Qherw se, ahighproportionof overseas-bornlitigantsvas nore
likelytoneanahi ghproportionof |itigantsborninnorEBnglish
speaki ng countri es. Therewas nosi gni fi cant di fference between
aigreti ngdocunentsinrd ationtolitigats coutryd arign

296 The questi onnai re asked vinet her appl i cant s and r espondent s used an
inerpreter & acout gopearance, but injust over el f of | casesthe

252  Thisisaparticuarlyhighproportionof overseas-bornand NEBIitigants, conparedtothe
total Australian popul ation(74%borninAustralia): ABS 1996Censusof Populationand
Housing, Summary of Findings(Australia) (1999) .

253  Appicants: x*=39.007, df=5, p<0.001; respondents: x*=35. 151, df=5, p<0.00L
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responsetothi s questi onwas ‘ not applicabl € (51%. % Wierethe
questionof aninterpreter vas rel evant, they vere used by only 2-3%
of bothapplicants and respondents. Thi s conpar es t o a known 15%
of appl i cants and 18%of respondent s fromnon- Engl i sh speaki ng
backgrounds. It isal soconsiderablylower thanthefiguresfor

inerpreter usagebysdicitas famlylawclients (5-12%. Thevery
snal | nuners of interpretersusednadeit i npossi bl etodi scern
statistica differences between Registries. It is possiblethat

i nterpreters nay have beenpresent i nsonei nstances but thi s vas not

recordedonthecourt file or that clientswerena present and/ or

interpreterswere not usedfor sonetypes of appearances (€eg.

nentions or d rections). Hovever, itisnotad ethat nointerpreters
vereused by el ther appli cants or respondents for acourt appear ance
intheNavweast| e Rg stry, a though, asind catedabove, thi swvas not

aRg strywthaparticd arl yl onvpraporti onof non-Big i shspeski ng
beckgrouddlients.

Occupations

297 Applicants andrespondents’ occupetionsat thetinetheinitiating
docunent s were fil ed were coded usi ng ASOOcat egori es, wth
additional categoriesfor ‘honeduties’, ‘ unenpl oyed or benefit
recipient’, and‘snal | busi ness omner’. The* unenpl oyed cat egory
vas used for those seeki ngwork at thetineof filing. Qcupeti onal
dataves missi ngfor d nast onequarter of appl i cant s (23% and over
onethirdaf respondents (35%. Therewas aconsi deradl e spread of
occupet i ons anong i ti gants, wihthel argest sing ecategory of bath
appl i cant s and respondent s bei ng * hone duti es’ (16%and 13%
respectivey).

254 Thecircunstances i nvhi chthi s responsevas usedverenat entirelyclear fromthedata It
gopearedtore atetotheparty s | anguage background (bornin Austral i @ NZ anot her Engli sh
speaki ngcourtry), rather thentothernature o theparty scotact wththecourt, hovever the
categorisationves still sonevhat i nconsi stently applied, particularlyvheretheparty' s
country of birthwas unknown.
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208 Thereveresignificant differences between bot h Regi stri es® and
intiaingdocunents®astolitigats occypetias. The' snal | busi ness
ower’ cat egory and t he Newcast | e Regi stry ver e excl uded fromt he
Reg striesca cu aionduetothesnal | nunbersof |itigantsfor whom
infornati onwas avai l abl ei nthose categories —

Sydney litigantstendedtobecl usteredinupper/whitecd | ar
occupational categories, wtharel atively hi ghproporti on of
nanager s and adnini strat ors (respondents), professi ond s (bath
appl i cant s and respondent s), ¢l erks (respondent s) and sal es and
persodl servicevarkers (g i cats), adrd ai vl yl omprgoorti ons
of tradespersons (respondents), unenpl oyed/ benefit recipients
(respondent s) and hone duti es (bot hapdl i cants and respondent s).
Ml bournelitigants a sotendedtobe cl usteredinthe upper
occupeti ondl bracket, wthrd ative yhi ghproporti ons of nanegers
adadmni strators (appl i cants), professi od s (respondents) and
pergrdfessi ad s(bathgud i catsadrespodets), adard aivdy
| owproporti onof unenpl oyed benefit reci pi ents (respondents).
Addaidelitigantstendedtobecl usteredinloner’ bluecdlar
occupations or tobeout of theworkforce, wthre ativelylow
proportions of professi onal s (bothapp i cant s and respondent s)
andtradesper sons (respondents), andre ative y hi ghproporti ons
o pat adnach nreoperators/drivers (god i cats), | abourersand
rel at ed worker s (respondent s) and hone duti es (bathappl i cants
andrespondent s).

Bistarehedard aivd yh chprgoorti ond tradesper sonrespodat s
andard aiveylovproportiond vhitecd |l ar (professiond and
deicd) respodats.

Form7 appl i cants i ncl uded arel ativel y | owproporti on of
professiona s, andare atively hi ghproportionof unenpl oyed/
berefit red d ats.

g B

Appl i cants: x*=78.817, df =36, p<0. 001; respondents: x*=75. 950, df =36, p<0. 0L
Appli cants: x*=42. 272, df =10, p<0. 001; respondents: x*=30. 125, df =10, p<0. 005.
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e Bycontrast, partiestoForml2Avere concentratedinnidd eto

upper occupet i onal cat egori es —prafessi omd s, tradesper sons and
deks—ithardaivdylomroportiond | aborersadre ated

vor ker s, unenpl oyed/ benefit reci pi ents and hone dut i es.

Incomes

299 Inconedatawvas avail ablefor onlyamnority of |itigants —37%of
appl i cant s and 30%of respondents. Thedatavas far norelike yto
be presert i nproperty cases (64% thani ncases concerningchil dren
only (9%. For those parties for whomi ncone i nf or nati on was
avai | abl e, the nedi anveekl y i ncone for appl i cant's vas $483and for
respondent s vas $546. Thesefigurestransl ateinto nedi an annual
i ncones of $25, 116 and $28, 392 respect i vel y. The annual i ncone
rangesfor a | partiesfor whomi ncone dat avas avai | abl e are shomn

inTad eb. 3

TABLE 5.3 Incomes of Family Court litigants

Incomerange Number Percent
$0-$10,000 82 11.8
$10,001-$20,000 155 22.4
$20,001-$30,000 164 23.7
$30,001-$40,000 105 15.2
$40,001-$50,000 86 12.4
$50,000-$75,000 64 9.2
$75,001-$100,000 19 2.7
$100,000 + 18 2.6
Total 693 100
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300

Therewerenosi gni fi cant differences bet weent he nedi an i ncones
of partiestoForm7 and Forml2Aapp i cations (ie. betweenparties
di sputi ngproperty viaaForm7 or aForml2Aappl i cation). Neither
vas thereasignificant difference betweenrespondents’ nedi an
i ncones by Regi stry, a thoughtherewvas asi gnifi cant difference
bet ween appl i cant s’ nedi an i ncones by Regi stry, %" w th Sydney
appl i cant s havi ng nedi an weekl y i ncones hi gher thanthe overal |
nedi an ($632 per veek conpared to $483 overal |), and Bri shane and
Newcast | e appl i cant s havi ng nedi an weekl y i ncones | ower thanthe
overa | ned an ($400 and $408 per veek, respectively). Inaddtion,
therewveresignificant gender di fferences bet ween nedi ani ncones
of bothappl i cants and respondents, wthnal elitigants having
nedi an weekl y i ncones of $603. 50-$637.50whi lefenal elitigants
had nedi an weekl y i ncones of $414-$426.

Summary

301

Insumary, thetyp cal Fannly Qurt caseinvd ved afenal e god i cant
and nal e respondent (al t hough t he reverse situati onwas al nost
equal ly likely), bothagedintheir mdtolate 30s. Therewvas a
cosi derad eanount of missingdatainrd aiontolitigants country
of origin, occupationandincone. Fromtheinfornati onavail ab e,
nost litigantsvereborninAstraiaor NewZed and, adfe |l intoa
range of occupati onal categories (the hi ghest si ngl e occupat i onal
group bei ng hone duties). Fenal elitigants had nedi an annual
i ncones i nthe | ow$20, 000s, whi | enal el i ti gant's had nedi an annual
inconesinthel on$30,000s. It ispossibethat if i nconeinfornation
was avai | abl e fromparties tochil drenonly cases, nedi ani ncone
figures woul d be evenl over.

Denogr aphi ¢ di fferences between Regi striesincl udedlitigants’
ages, country of originandoccupations, andappl i cants’ nedi an
i ncones. Sydney litigantstendedtobed der, inupper/vhitecd |l ar

257

Kruskal -Vl | i s x?=18. 498, df =5, p<0. 005.
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occupat i ons, and appl i cant s had hi gher i ncones t han t he aver age,
thoughtherevas d soardative y highproportionaof litigantsfrom
non- Bngl i sh speaki ng backgrounds. MY bournetoohadare atively
highproportionof litigants bornoverseas andin’upper’ |evel
occupati ons. By cortrast, Add aidelitigantswereyounger, andnare
likeytobeAustra ian-bornandinl ovner bl uecd | ar occupeti ons or
not enpl oyed. Brishanelitigantsd sotendedtobe Austrdian-born,
wth ! oner applicant i ncones thanthe average, and respondentsin

upper bl uecd | ar occupeti ans.

303 Denographi c differences betweeninitiati ngdocunentsrel atedto
litigants ages andoccupetions. PartiestoForns 7 were younger and
noreli kel y to be unenpl oyed/ benefit reci pientsthanpartiesto
Forns 12A whotended to beinmdd et o upper occupati onal
caegries. Thispaternisassoci @aedwththetypesd nattersded t
wthby, andfundingavai | abl efor, different applications, but it
pointstoad stinct c assd fferencei nprocesses usedfor resa ving
fanly | avd sputes.

Gsecharacteristics
Mattersinvolved

304 Thenattersinvavedinthecasesinthesanpleareset out inTabl e
5.4. Thetabledifferentiates betweennattersrai sedinthe nost
recent intiati ngdocunent, andnattersra sedinthecaseasawd e
(includinginthe Form7A or inprevious Forns 7 or 12A). It
excl udes nat t ers whi ch occurredi nfever than 5%of cases.
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TABLE 5.4 Matters raised in Family Court cases

Order sought No. initiating Total No. Total %

of cases
Contact 532 614 58.9
Residence 497 601 57.7
Property 538 590 56.6
Child welfare 254 340 32.6
Costs 119 191 18.3
Vary/confirm/discharge previous orders 109 136 13.1
Location/recovery and related issues 80 104 10.0
Spouse maintenance 34 58 5.6

Note: total %>100, since more than one matter possible per case.

305

Thetabl eshovs asinnl ar patterntoprivatesdicitors’ casesin
havi ng resi dence, contact andproperty highonthelist of natters
i nvol ved. Al though cont act and resi dence appear ed i n hi gher
proportions of cases overal |, property caneout ontopinthe nost
recent initiatingdocunents. The categori sati onof ot her parenting
nattersvesd fferent fromhat adoptedinthesdicitars surveys, so
thet the‘childve fare category herecovers care/ vl farel devel gnent
and speci ficissues, wileaguicaionstovary, cofirmor d scharge
previ ous orders were cat egori sed accord ngtot he substanti venat t er
indvedinthesdidtas survey. Thevariaionec. caegoryind udes
goplicationstovary achi| dsupport assessnert. Thehi ghproportion
o gicaiosfa costsisineresting gventheveryl ovprgoorti on
of costsordersfoundinthesdicitors’ data, cofirnedhereby an
equal |y I owproportionof costs orders nade by the court (i n2%of
Cas).

Thereveresi gni ficant d fferences betweeninitiati ng docunentsin
relationtonattersrai sed. Not surprisingly, Forml2Acases vere
significantlynorelikelytoconcern property t hanwere Form7
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307

cases, 28 vhi | e Form7 cases were si gni ficantly norelikel y than
Forml12Acases t 0 concernresi dence, 2° contact, ® chi | dvel fare, %
andapplicationsfor locati o/ recovery orders, ® variationetc. of
previ ous or der s, 28 and cost s. %

Inadd tion, thereveresignficat dfferecesinthenattersinva ved
incases betveen Regi stries. TheAdd aide Registryhadard atively
| owproportionof propertynattersandare atively highproporti on
of residencenatters, wiletheoppositevastruedf Sydney. ®This
patternnay reflect thed fferent litigant denographi csfor thetwo
reg striesidatifieddove A a ded sohedrd aivl yh ghprgoartias
of childwe fareand| ocati o/ recovery natters, v | e M bour ne had
ardativelylovproportionof childwel farenatters and Newcast| e
hadarel atively | owproportionof | ocation/recovery natters. 26
Ml bour ne and Newcast | e al so had rel ati vel y | owproporti ons of
costsappications, wileBistanehedard aive yh ghproporti onof
casesinclud ngcostsapplications. ® Frd |y, Parranattahadahi gh
proportiond godicaiosfo variaionec. o previosades, wile
Sydney had a | owproporti onof suchappl i cati ons. %8

Therevas d soagender differenceinre ationtobroadnatter types,
wthnennost likelytonakeapplicationsinrel ationtochildren

BRBEREEBER

266

g g

I'nitiatingdocunent: x2=162. 357, df=1, p<0.00L; total case: ¥2=137.383, df=1, p<0.00L
I'nitiatingdocunent: x?=30.127, df=1, p<0.00L total case x?=56.363, df=1, p<0.00L
I'nitiatingdocunent: x2=56. 778, df=1, p<0.00L total case X8l 686, df=1, p<0.00L
I'nitiatingdocunent: x2=29. 286, df=1, p<0.00L tota case x=54.601, df=1, p<0.00L
I'nitiatingdocunent: x?=8.942, df=1, p<0.005, tata case x*=13. 890, df=1, p<0.00L
I'nitiatingdocunent: x?=17.336, df=1, p<0.00L total case 223837, df=1, p<0.00L
I'nitiatingdocunent: x2=27. 346, df=1, p<0.00L tota case x?=48. 730, df=1, p<0.00L

Froperty—initiaingdocunent: x2=32 926, =5, p<0.00L total case x%=29.159, df =5, p<0.00L
Resi dence—total case: x%=15. 641, df =5, p<0.0L

Qi ldvel fare—initiati ngdocunent: x?=31 205, df =5, p<0.00L; tota case: x?=38.212, df =5,
p<0.001. Locatior/recovery —initiating docunent: x?=13.153, df =5, p<0.05; tota case:
X=14. 471, df =5, p<0.05.

I'nitiatingdocunent: x2=26.805, df =5, p<0.00L total case x?=35.466, df =5, p<0. 0L
I'nitiati ngdocunent: x*=14. 217, df=5, p<0.05; tatd case x*=12 413, df =5, p<0.05.
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310

only, wilevonenwerenarelikel ytonakeapplicationsrel atingto
property only or toboth childrenand property. ® This appearsto
reflect therd ative (gendered) concerns of parties ont he breakdown
o ardaiashp still besedonthetradtiad dvisiond | aour wthin
thefamly—for nenthat theywl | losecontact wththeir chil dren,
andfor vonenthet theywl| beleft wthfewfinancia resources. K
researchconfirnsthat nenarenorelikelytobeapplicantsin
proceed ngs concerni ngchi | drenthaninather types of proceed ngs. 2°

The nean nuntoer of orders sought per initiating docunent was 2. 1.

Detothereedtoagryegated sparatedatad enentsit vasd fficu t

toca cu ateaneanfor al | orders sought per cass however acl ose
appr oxi nat i on can be obt ai ned by cal cul ati ng t he nean nuniber of

orders sought i nthe casesincl udedinTabl e 5. 4, whichwas 25—
very closetothefigures aota nedfrombega A dQmmssi ons (2 3)

adprivaelaMirns(27) (recdlingthet thesdidtas daaind udd
sone di vor ce cases, whereas d vorce appl i cati ons were nat i ncl uded
inthe Famly Qurt det ).

Two-thirds of cases concerned chi | dren, wth 44%of t hose cases
inval vingorechildandafurther 40% nva vingtwo chi | dren. There
weresignificant dfferencesintheproporti ons of cases concerning
chil drenbetween Regi stries andiniti ati ng docunent s. Addl ai de had
ardaivdylovroportiond casesnat i nvd vingchi | dren (299, Wil e
Sydney hedard ati vel y hi gh proporti on (479, andacorrespond ng y
| owproportionof children's cases (53%.%* Fredictably, too, a
hi gher proportionof casesinitiatedbyaForm7 (73% concer ned
childrenthand dcasesinitiated by a Formi2A(41%. 2%

269
270

271
272

X2=32. 794, df =2, p<0. O0L

Sar ah Macl ean, Report of the Case Profiling Study: Legal Aid and the Family Justice System
(Legal AdBoardResearch Uhit, 1998), pp. 17, 34.

X2=18, 353, df =5, p<0. 005.
X2=78, 962, df =1, p<0. O0L
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Domestic violence and child abuse

311

312

313

The quest i onnai r e asked whet her t herewas current evi dence of a
Fanmil y M ol ence Grder, Donestic M ol ence O der or Apprehended
\id ence Qder, andwether anatificationof riskaf childabuse had
beenfil ed. The donesti c vi ol ence questionis conparabletothe
guestiononthesdicitors’ survey astowether a3 atedonestic
vid encearder hedbeendatained It wil berecd | edthet thisquestion
vas generd |y ansvered affirnati vel yinal oner proporti onof cases
thanthe proportioninvol vingal | egati ons of donestic vi ol ence
betveenthepartiesar ahistayd vid enceintherd ai onship. Thus
theFannly Qurt questi omaireprovidedafa rly stringet test of the
exi stence d fanlyvid ence, noresod venitsenphasison“current”
evi dence rat her than any donest i ¢ vi o ence or der s nade.

Inall, 16%wof Famly Qurt fil es contai ned current evi dence of a
donest i c vi ol ence order, conparedto 28%of LACcases, 23%of
privatesdicitors cases and 14%of @ Ccasesinwiichaparty had
dxa nedaSaedmesticvid encearder. 1n8%@f thecases cota ning
current evi dence of afanily viol ence order, the perpetrator of
vi d ence vas nal eand thevi cti mfenal e.

Thereveresigni fi cant di fferences between Famly Gurt Registries
inrelationtocurrent evidence of famly vid enceorders,wth
MY bour ne and Sydney havi ng | owpraporti ons of cases wth current
evi dence of a donesti ¢ vi ol ence order (12%each) and Newcast | e
havi ng a hi gh proporti on of such cases (33%. Therewas al soa
sigificat dffeenceinrd aiontointiati ngdocunerts, 7 wthcases
intiaedbyaForm/7fa norelikdytoincl udecurent evidenced a
donesti ¢ vi o ence order (20% than casesiniti at ed by a Form12A
(4%. Thishiglidgtsthepont thet donesticvid enceislikdytobe
rai sedandevi dence producedanlyincotextsinwi chit i s consi dered
toberd evat totheperticu a court proceed ngs.

274

X2=21. 855, df =5, p<0. 005.
X2=36.321, df=1, p<0. 0L
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314 Amaificationd riskad childabusevesfil edin4%of casesoverd | —
6%of casesinva vingchil dren. Thi swas consi derald y | oner thanthe
proportionsd sdicitars casesinvdvingd |l egati ons of chil dabuse
(12%of A.Ccases —22%of LACcases), al though cl oser tothe
proportions of those cases i nwhi chchil dabuse al | egati ons vere
subst ant i at ed by Gormuni ty Servi ces (4%of A.Ccases —10%of
LACcases). Ocenoretherewveresi gnificant differences bet ween
Fannly Gurt Registries, #® andiniti ati ng docunent s. 2 Bri shane hed
ardaivdyhghproportionad natifications (79 wil e Sydney hada
rdativeylonvraoortion(2% (but d so, asnteddove, ardaivey
| owproportionof casesinva vingchildren). Qnsistent wththe
greater enphasi sonchil dren' snattersinForm/ cases, those cases
hedahi gher proportionaof riskof chil dabusenati fications (5% then
d dcasesinitiatedhbyaForml2A(0. 4%.

Summary

315 Insummary, thetypical Famly Gourt cases concer ned sone
confoi nati onof contact, resi dence and property natters, wthanean
of 25nattersand1-2chil dreninvad ved per case.

316 Therevere, honever, significat dfferences betveenbothReg stries
andinitiaingdocunents astothetypesof nattersrai sedincases,
whet her chil drenwereinvol ved, current evi dence of adonestic
vio encearder, andnatificationsof childabuse. Boady, Forml2A
caseswerenarel i kel y toconcernproperty, wil e Form7 cases vere
norelikdytoconcernchil dren, andtoi ncl ude evi dence of donasti ¢
vid enceaddi | dabuse Inrd aiontoRg stries, aparticd ar cotrast
ener ged bet ween Adel ai de and Sydney, w th Adel ai de cases nost
likelytoincludechildren' snattersandleast likelytoincl ude
property natters, whilethe oppositewvas true of Sydney cases.
Sydney d so had | owproportions of casesincl udi ngcurrent evi dence

275 ¥=25.120, df =10, p<0.0L
216 ¥=63. 646, df =2, p<0.00L
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of adonasticvidenceorder andnotificationsof riskof childabuse
Howvever, Adel ai de was not Sydney’ s opposi teinthese respects,
wthNavweast | e havi ngthe hi ghest proporti onof caseswthcurrent
evi dence of adonesti cvid encearder, and Bri sbane havi ngthe hi ghest
proportiondf casesind ud nganatificationdf riskadf chil daouse.

Dsputeresa ution

317 TheFannly Gurt questi onnai rerecorded nuch detai | edi nfornati on

about case processi ng, i ncl udi ng dat es and nunfoer s of vari ous pre-

heari ng events and ned ati onand conci | at i on counsel | i ng sessi o,

dat es and out cones of interi mandfina hearings, docunents and
wtnessesinvd ved, andstageadraured findisation Thenaterid

concerni ng stages reached, staged resd uti onandtinetoresd uti on
isamd ysedhere, sinceit isconparabl ewththedatagatheredfrom
gdidtas files

Court processes

318 8%of casesoverd | veretransferredfroaSate Gurt. Parranatta

had t he hi ghest proportion of transfers (15% whil e Adel ai de,
consi stent wththemninal usage of Sate Qurtsfor famly | aw
nattersinSuthAustralia, hadthel onest proportionof transfers
(0.6%. Afurther 2%0of cases were appeal edfromaSate Gurt —
2casesinal, of vhichha f occurredinthe Newcast| e Regi stry.
Appeal swerenare | i kel y i n Forml2Acases t han i n For m7 cases, 7
and possi bl y i ndi cat ed si t uat i ons wher e consent order s had been
nade and t hen pr oved unvor kabl e, or nade bef ore aparty obtai ned
legal advice. Theonlywaytoget theordersvariedor revokedwou d
thenbetolodge an appeal . Around hal f of t he appeal ed cases
concerned chil drenand hal f property.

2

X2=38. 475, df=2, p<0. 00L
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319 Wthinthe Famly Gurt, Form7 cases were al | ocatedto direct,
standard or conpl ex tracks. |nfornation onthe case nanagenent
track towhi ch acase vas al | ocat ed vas, however, not recor ded or

ot herw se mssi ng i na hi gh proporti on of

For m7 cases (42%,

particu arlyinMi bourne (52%mssi ng) and Adel ai de (67%nssi ng).
Sandardtrack vas the nost freguent|y used wher e case nanagenent
i nf ornat i onwas avai | abl e (84%of such cases). Drect track vas
norelikelytobeusedinproperty cases thanincasesinvol ving

resi dence and/ or contact. 2@

320 Theinci dencedf vari oustypes of court eventsisshominTabd e5.5.
Fam|y Gourt nedi ati on and conpl i ance conf er ences ar e excl uded,
sincethey occurredinonly atiny proporti onof cases each.

TABLES.5 Stages reached in Family Court cases

Stage Number Percent
Directions hearings 736 70.6
Interim orders 451 43.3
Procedural 403 38.7
Chambers 389 37.3
Family Court counselling 302 29.0
Conciliation conference 204 19.6
Pre-hearing conference 181 17.4
Final hearing 149 14.3

Note: total %>100, since more than one stage possible per case.

321 Thecourt events recorded onthe Fanmily Gurt questi onnairevere
not fully conparad ewththe stages andattenptedresal uti ontypes

278  Poperty: x*=5.823 df =1, p<0.05; resi dence: x%=6.687, df=1, p<0.05; contact: x°=4. 840, df=l,

p<0. 6.
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recordedonthesadicitors’ survey. For exanpl e, thesdicitors'
survey counted Fannl y Gurt counsel | i ngregard ess of court order,
whereas the Fannl y @urt questi onnai re onl y recor ded court - or dered
cousd ling. Thesdicitars surveya sod dnat di stingu shbetvween
d recti ons hearings and procedura everts. @i li ati on conf erences
and pre-heari ng conf er ences ver e recor ded i N conpar adl e proporti ons
o Fanly @urt andprivatesdicitors' cases.

Mswththesdicitors data, thenajor formof “prinary dispute
resa ution’ inthe Fanmly Qurt cases was Fannl y @urt counsel | i ng.
Wil e Famil y Gourt nedi ationis avail abl e i nthe Ml bour ne,
Sydrey, Parranattaand Bi shane Reg striesof the@urt, it occured
inonly 1%of casesinthesanple. Accordingtothe Fanily Qurt’s
Annua Report 1997-98, appr oxi mat el y 40%of Fam |y Court
counsel lingcases areinitiatedonavad utary basi s. #° Based onthe
figrefa cout-aderedcousd linginTad e5. 5 thetad proportion
of casesinvol ving Famly Qurt counsel i ng coul d be as hi gh as
48% The Annua Report al so suggest s, however, thet the year 1997-
98 nay have seen a hi gher than usual proportionof casesinwhich
counsdl lingves orderedby thecourt rather thanenteredvd utarily.
Thi s was because charges for val untary counsel | i ng and nedi ati on
wereintroduced i nmd-1997. These charges weredi sal | oned by the
Satefivenothslater, but vereleviedintheinterim Asaresut,
therevas a23% ncressei ncases go ngtocounsd |ing post-filing, as
away of avoi di ngthe charges. 2° Thi s phenonenon woul d have
affectedthecasesinthe Fannly Qurt sanpl e.

Inaddition, despitethefact that only court-ordered Fanly Gurt
counsdl |i ngvas recorded ont he Fannl y Gourt questi omai re, asi il ar
trendves foudinthe Fannl y Gurt dataasvesfoundinthesdicitas
deta thet is, for Fannly Qurt counsd lingtobepositiveyrd aedto
the presence of famly vi ol ence and chi | d abuse al | egati ons. A

279
280

Family Gourt of Australia, Annud Report1997-98 (1999), p. 28.
Ihd , p 19
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4

significantlyhigher proporti onof casesinwii chanatificationof
riskof childabusevasfil edweresent toconciliationcounsd |ing
(4% thendf caseswthnonatification(38% ar cases ot concerni ng
children(9%. 2 Li kewse, asignificatlyhi gher proporti ondf cases
i ncl udi g current evi dence of adonesti cvi d ence order veresent to
conci | i ationcounsel |ing (48% thanof cases not i ncl udi ng such
evi dence (26%. 22 Accordi ng t o t he Annud Report, i ndi vi dual
counsel lingintervi ews were hel di n34%of newcases duetofear of
fanlyvid ence. Thisvas greater thantheproporti onadf casesinthe
sanpl ethat went tocounsel lingwthcurrent evi dence of afamly
vi o ence order (279%.

Thei nci dence of nost types of court events variedsi gnificantly by
Reg stryandbyintiatingdocunert. Inperticd ar, thegrest naj arity
of Forml12Aapplications (96.5% were dealt wthin chaners, 2
whi | ethe ot her stages were al nost excl usi vel y confi ned t o Form7
cases. Dfferences between Regi striesincl uded —

e ahighproportiondf procedurd hearingsinAdd a de, 2 drecti ans
hearings i nBi shane, Z andinteri mordersinboth Regi stri es, 2
but 1 owproporti ons of pre-heari ng conf erences, 27 conpl i ance
conferences® andfinal heari ngs®inbathReg stries

* | owproportions of procedural hearingsandinterimordersin
Parranat t a and Sydney, but hi gh proporti ons of pre-hearing
conferencesinboth Regi stries, ahighproporti onof conpl i ance
coferencesinSydney, andahi ghpropartionadf find hearingsin
Parranatta

BEEBHEREBRE

X2=88. 167, df =2, p<0. 001
X2=34. 317, df =1, p<0. 001
X2=438, 533, df =1, p<0. O0L.
X2=83, 213, df =5, p<0. 0L
X2=18. 608, dff =5, p<0. 005.
X2=T1 194, df =5, p<0. O0L
X2=57. 273, df =5, p<0. O0L
X2=T7.992, dff =5, p<0. 001
X2=60. 577, dff =5, p<0. O0L.
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325

327

o ardaivdyhghproportiondf find hearingsinMl bourne, wich
vas otherwsecl osetothenganinre ati ontonost events

e ahichproportiondf Fannly Gurt counsel |i ng®™ andfind hearings
inNveast| e.

Thehighproporti ons of i nteri mheari ngs and | owpraporti ons of findl
heari ngs i n Adel ai de and Bri sbane nay si gnal | ocal | egal responses
to del ays experiencedinreachi ng final hearingdatesinthe
respecti ve Reg stries (seed scussi onbe o, athoughresearchersin
Bri shane have al so suggestedthat linmtsonlega aidfundi ng
i nposed by LAQnean that “for the vast naj ority of assisted
persons, theinterimhearingiseffective ythefind hearing’. # The
highproportionof fina hearingsinNewcast| e nay be associ at ed
wththerd ativel yhigha l egedvi d ence content of Neweast | e cases
(seeabove), whilethe LACdatad soindi catedthet Parranattacases
tendtobe conpl exandhi gl y cotested, resuting, ashere inahigh
proporti ond find heari ngs.

There were fewer variations between Regi stries as tothe nean
nunier s of eachtype of court evert per case (the nuniber of counsel |ing
sessi ons, interi mordersandfina heari ngswerenat recordedonthe
Fanl y Gourt questi onnai re). The neean nunber of di recti ons heari ngs
per casevas 2 4, andof procedura events per casevas 2 7. Addl al de
had a hi gher nean nuntber of di recti ons heari ngs per case (3.2), ad
Ml bour ne had a | ower nean (2. 0). %2 Sydney had t he hi ghest nean
nuntoer of procedural events per case(3.6), Wil eParranattahadthe
lonest (19).%8

The nean nuntoer of pre-hearing court events overal | was 3.5, and
therevas nosi gnificat d fferencebetveen Rg striesonthi sneesure.

201

292

X?=20.599, df =5, p<0. 005.

John Dever and S ephen Parker, wi th Bar bar a Tynan and Donna Gooper, Parenting, Planning
and Partnership: The Impact of the New Part V11 of the Family Law Act 1975 (Fami |y Law
ResearchLhit, GiffithUniversity, Varki ng Paper No. 3, Mrch 1999), 60-61.

Keuskal - Vel | i s x?=17. 965, df =5, p<0. 005.
Kruskal - Vel | i s x2=20. 337, df =5, p<0. 005.
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Thisisa nost identical tothenean nunber of Fanmily Qurt dates
foudinthe LACandprivatesdicitors’ data(3.6). Therewvas, nat
surprisingy, asignificant dfference bet ween Form7 and For m12A
cases, wWththe nean nunioer of pre-hearingcourt eventsfor the
forner being4.2, andfor thelatter bei ng L 2. % Vllen For m7 cases
ver e consi dered a one, therewvas asignificant difference betvween
Regi stries, wthBisbanehavingare ativel y | ownean nunter of
pre-hearingcourt events (3.6), axdAdd aidehavingard ative yhigh
nean (5. 1).

Stage of resolution

328 The questi onnai re recorded t he stage at whi ch each case was

renovedfromheacti vepend ngcaseslist. Asnotedabove, virtud ly
al | Formil2Acases wer e di sposed of i nchanters. The naj or st ages
at whi chForm7 cases verereso vedareset out inTabl e5.6. As can
be seen, by far the nast conmon di spositi onstage (i nnorethanha f
o al Form7 cases) vesat or after drecti ons heari ngs.

TABLES5.6 Stages at which Form 7 cases were removed from the active pending

caseslist

Stage Number Percent

Before directions hearing/in Chambers 108 13.3

At/after directions hearing/s 430 53.2

At/after interim orders 13 1.6

At/after conciliation conference 55 6.8

At/after pre-hearing conference 67 8.3

At final hearing 136 16.8

Total 809 100

294 Mann- Wi t ney U=23186. 000, p<0.001. Thefigurefor Forns 12Acounts approval of the

295

gppl i cati oni nchenters as acourt evert.
Kruskal -Vl | i s x?=17. 660, df =5, p<0. 005.
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329

331

For casesthat vert toafind hearing, theneanl engthof heari ngvas
1 6days—simlar tothat foudintheprivatesdicitorsdata(l5
days). Therewerenosi gnificant dfferences between Registriesin
thisrespect. Thel ongest hearings (from\ bour ne and Sydney) ran

for sixdays.

Thereveresignificant differencesbetveen Rg striesinrd aionto

stages of di sposi ti o®—

* Sydney hadarel atively hi gh proporti onwhil e Newcast| e had a
re ativeyl onvproporti onof cases d sposedof beforead recti ons
hearing

e AddadeandBishanehadrel atively hi ghproporti ons of cases
conpl etedat or after directions hearings, wil e Parranattaand
Sydney hadrd ativel y | owproporti ons of cases conpl eted at t hat
Sae

e Adadedsohadrdativeylonproporti ons of casesfindisedat
or after conciliationconferenceandat or after pre-hearing
conference. Brisbanehadrel atively | owproportions of cases
firdiseda o after pre-hearingcoferenceadat find hearing

e bycontrast, Parranattahad hi ghproporti ons of casesfirdisedat
o after pre-hearingconferenceandat final hearing, Sydney hada
rdaivdyh ghprooortiond casesfirdisada o ater cadiliaion
conference, and Newcast| e hadarel ati vel'y hi gh proporti on of
casesfirdisedat fird heering

Thetypes of nattersinva vedinthecase, parties’ representati on
stausadparties incoesverenat re atedtothelikdihoodaof acase
proceed ngtofind hearing. Partyandcasecharacteristicsthet vere
associ atedwthfina hearingsinc udedparty s | anguage background,
presence o previoss g i cati s, presenced natificati ondf riskof
childabuseand presenceof achildrepresentative. Partiesbornin
nor+ Byl i sh speaki ngcountriesweresignificantlynoreli kel ythan

X?=140. 170, df =20, p<0. 001 (cases di sposed of at i nteri mheari ng excl uded due t o snal |
nuner s) .
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partiesborninAustraia NewZed and, or another Bng i sh-speaki ng
country toproceedtoheari ng. " Gases i nwhi cha previ ous Form7 or
12Ahad beenfil edvered sosignificantlynorelikel ytoproceedto
heari ngthancasesinwhichonlyoneinitiatingappl i cati onhad been
filed *®Gsesinwi chanatificationaof riskaf childabuse hadbeen
filedveresigificatlynorelikd ytoproceedtoheari ngthanvere
caseswthout suchnatifications.® Li kewse, thepresenced achild
reresataives gificatlyincressedthechances of acaseproceed ng
tohearing.®® Arel atively hi ghproporti onof caseswthcurrent
evidenceof afamlyvid enceorder a soproceededtohearing, d though
thed fferenceinthi srespact fal edtoreschstaisticd sigificace ™
Alog sticregessionad ysisves parfarnedtodetermretherd ati ve
streghd thesefactars. Qlythepresenced achildreresetative
renai nedsignificant inthisand ysis. Theestinatedprobsbi ity of
acase proceedingtohearingvas 32% f achil drepresentati ve vas
i nvol ved, but only 13%if the case did not i nvol ve achild
reresetdive *®

The processes by wi chcasesverefind | yresd vedareset out inthe
Table5.7. Thetabl eincl udes a | casesinthesanpl e, boththose
initiatedby aForm7andthosei nitiat ed by a For mi2A

88 Y

301

Appli cants: x2=12. 288, df =2, p<0. 005, respondents: ¥2=9.570, df 2, p<0.0L

X>=8.081, df=1, p<0.005.

X*=6.559, df =2, p<0.05. The Minash st udy of chi| d abuse casesinthe Famly Gurt al sofound
that suchcases wered sproportionatel ylikelytoendinahearing: TheaBrown, Mrgarita
Frederico, Lesl ey Hawtt and Rosenary Sheehan, * Ghil d Abuse and the Famly Qourt’, Trends
& Is3esinCrimeand Grimind Judice no. 91, June 1998 (AustralianInstitute of Qi ninol ogy).
X=24.699, df =1, p<0. 0L

X=3.028, df=1, p=0. 032

Asnatedinthe LACchapter, thisfind nghes sonesiml aritywththecond usiondf theBitish
profilingresearch, that oneof thefewpred ctorsof highcost inachildren scasevesif the

out cone i ncl uded super vi sed cont act : Sarah Micl ean, Reportof theCaseProfilingSudy: Legd
AidandtheFamily JusticeSysem (Legal A d Board Research Lhit, 1998), 41.
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TABLES5.7 Means of resolution of Family Court cases

Process Number of cases Percent
Application for consent orders (Form 12A) 247 23.8
Consent orders (negotiated settlement) 584 56.3
Withdrawn/discontinued 32 3.1
Determination
stood out/struck out 23 2.2
dismissed 38 3.7
default 51 4.9
judgment 63 6.1
Total 1038 100

333 Inlirewththefind ngsfronthesdicitas datases, conset arders
negati aedbythepartiesfdlovngangod icati onfar fird adersvere
thenast frequent resd utiontype, occurringinover hal f of thecases
intheFamly @urt sanpl e. By contrast, onlyasnal | proportionof

cases (16% i nvd ved adet erminati on by the court.

334 There vwere sone di fferences between the way di fferent ki nds of
nattersweretypical lyresd ved. Arelatively hi ghproportionof

property cases, ashatedearlier, weredealt wthby neans of aForm

12Aapp i cationrather thancourt proceed ngs. ® Resi dencenatters,

onthe ot her hand, were resol ved by al owproporti on of Form12A

gplicaios, adardativeyh ghproporti onof undef ended arder's, @
wilecotact natterswereresd vedbyrd ativel y hi ghproporti ons of
bat hnegati at ed set t | enent s and undef ended or der s. *® Gxses i nval vi ng
chldvd faenattershedrd aivd yh ghpraoorti ons of bat hundef ended

8§ 8 8

Initiatingdocunent: x%=185. 218, df =4, p<0.00L total case: x*=174.089, df =4, p<0.00L
I'nitiatingdocunent: x2=44.521, df =4, p<0.00L tota case x%=68.401, df =4, p<0.00L
I'nitiatingdocunent: x2=60.442, df =4, p<0.00L total case x=84.631, df =4, p<0. 00L
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and def ended or der's, andw thdraval s. ¥ Nol ocati o/ recovery natters
vered scoti nued or wthdrawn, andare atively hi ghproporti on of
caseswWthprevious | ocati o recovery or chi | d nai nt enance i ssues
vereresd ved by court ordersfa | ow ngacont est ed heari ng.

Dfferences betveen Regi stries®™®inc udedard aive y | ovprgporti on
of Forml2Aresd wionsinBishanebut re ativel y hi ghproporti ons
i nAddl ai de and Sydney. Gxwversely, Brisbanehadare atively high
proportionof negati atedsett! enent consent orders, Wil e Adel al de,
Sydney and Neveast | ehadrel ativel y | owproportions of thi s formof
resol uti on. As observedearlier, Bisbane hadal owproporti on of
ordersfalowngacontestedhearing, conparedtoNeveast| € s high
proportion. Fnally, MibourneandParranattahadrel ativelylow
proportions of wtharava s, whil e Sydney had a hi gh proporti on of
wthdravd s.

Disposition time

336

337

Twod spositiontinesvereca cu atedfor Faml y Qurt cases: first,
thetinebetweenthefilingof thenast recent Form7/ 12Aapad i cation
anditsrenava fromheactivepend ngcaseslist; andsecody, the
tinebetveenthefilingof thefirst Form7/ 12Aappl i cati ononthefile
andthelatest renova fromthecurrent pend ngcaseslist. Incases
cotanngonyoreinitiatingapdication thesetineswou dbethe
sane, however 17. 5%wof cases contai ned a previ ous Form7/ 12Aand
vou dthereforehaved fferent d spositiontinesfor thenost recernt
guicaionadoverd].

Minitia ooservationtobenadeinre ationtodurati onof Famly
Qurt casesisthesigificat dfference betveenresd uwiontinesfor

307

I'nitiatingdocunent: x?=45. 753, df =4, p<0.00L; total case x2=60.072, df =4, p<0.00L

Locati on'recoverytatd case x%=24. 375, of =4, p<0.00L; childnai nterancetatd case =11 224,
df =4, p<0.06.

X2=79. 214, df =20, p<0. 00L.
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casesinitiatedby Forns 7 and Forng 12A *®° Medi anreso uti onti ne
for Form7 cases (nost recent application) was 5 nont hs, wile
nedi anresol utiontinefor Forml2Acases was | ess t han one nont h.
Thsisnot surprising but it doessuggest thet thed stincti onbetveen
initiatingdocunentsis aninportant onewhen di scussi ng case
processi ngtines. Thefad | owngd scussi onfocuses on Form7 cases.
Thereislittlenoretobesa dregard ngthed spositiontineof Form
12Agpl i cati ons.

Tabl e 5.8 sets aut nedi anand 90" percentil e di spositiontines for
Form7 cases renoved fromt he acti ve pendi ng cases | i st at vari ous
stages of thelitigationprocess. Theproporti onof casesineach
cat egory was shown i n Tabl e 5. 6 above.

TABLE5.9 Form 7 cases — disposition time by stage of disposition

Stage Mediandispositiontime 90% disposition time
Before directions hearing 5.0 months 15.3 months
At/after directions hearing/s 4.0 months 16.0 months
At interim hearing 6.0 months 19.2 months
At/after conciliation conference/s 6.0 months 15.5 months
At/after pre-hearing conference/s 13.0 months 26.3 months
At final hearing 11.0 months 25.3 months
Total 5.0 months 21.0 months
339 Thetadeshowsthengjor dvidnglineinterns of cased sposition

tines | ay bet ween cases t hat reached a pre-heari ng conf erence, and
thosethat ddnat. Therevaslittled fference betweenthe groups of
casesoneither sideof that line. Athoughsone cases resd ved at

Mbst recent appl i cation: Minn- Wi t ney U=13590. 500, p<0.001; total cases: Mnn- Vit ney
U=21690. 500, p<0. 001.



Family Court cases 163

i nteri mheari ngtook over ayear andahal f todoso, therewvas broad
conper abi | ity betveenthetinetakentod sposeof casesat a | stages
beforeapre-heari ngconference. Sl arly, cases d sposedof at or
ater apre-hearingcoferenceverefina i sednonarequi ckly (infact
sligtlylessquickly) thancasesthet proceededtoheari ng

340 Famly Gurt perfornance st andards speci fytargetsfor heari ngti nes
for nattersall ocatedtothe vari ous case nanagenent tracks. The
tines fromost recent gpplicationtoheari ngfor casesinthe sanpl e
that proceededto hearing, conparedtothe perfornance st andards,
aeshominTad e5.9.

TABLES5.9 Hearing times for Family Court cases compared to performance standards

Track Performance No.cases % within Median

standard standard time
Direct 6 months 24 37.5% 10.5 months
Standard children 10 months 57 43.9% 12.0 months
Standard financial 11 months 23 21.7% 19.0 months
Complex 12 months 3 33.3% 15.0 months

341 Thetabl e shons that fewer than 50%of cases on each track whi ch
proceededtohearingdidsowthinthetinefrane specifiedinthe
@urt’ s perfornance standar ds. Sandardfi nanci al natters vere nost
likelytoexceedthetinestandards, folonedbydrect tracknatters
(the nunter of conpl ex natters proceedi ngto heari ngwas too snal |
toendd eany neani ngfu concl usi onstobedraw). Sadardchildren' s
natters canecl osest tothetinetarget, but evensofel outsidein
56%of cases. Thetines wthi nwhi ch 90%of cases reached a hearing
were 23.5nont hs for direct track cases, 26 nont hs for standard
children' s cases, ad33. 8narthsfar standardfi nanci d cases.



164 Family law caseprofiles

A2 nparingthetinefranes specifiedinthe Gurt’ s perfornance

standardswththedi spositiontinesfor dlcases (i ncl udi ngthaose
settled bef ore hearing), approxi nat el y 50%wof cases oneachtrack
were di sposed of wthinthespecifiedtine, but thetargetsvere
cosi deradl y exceededi nt he upper 25%f cases. Gaseswth'* unknow
track al | ocati ons wer e di sposed of significant!ly nore quickly
(nedi an 3 nont hs) t han t hose whose al | ocat i on vas recor ded. 3%° | t
appears that the reasonfor case nanagenent i nf or nati on bei ng
nmissinginthenajority of these cases vasthat they wereresad ved
earlyinthelitigationprocess —nast usud |y at o after asecondor
subsequert directionshearing, or a interimhearing

Cieat cderacteisticsverena generd |y assod aedwthceasedurati on
athoughdurationd dtendtoincreasewthagefor bathapd i cants
and respondent s. 32 Arange of case characteri sti cs vere associ at ed
wthcaseduration. GisestransferredfromaSatecourt had a
significantlylonger nedi andi spositiontine (8nonths) thandid
casesintiaedinthe Fanmil y Gurt (5nanths). 33 Qnsi stent wththe
findingthat standardfinanci a track casestook | onger toreacha
hearing, andpossi by d sowththefind ngof i ncresseddurati onwth
i ncreased age, cases concer ni ng property (6 nont hs) and spouse
nai ntenance (8. 5nanths) hedsi gni fi cantly | onger ned andi sposi tion
tines thand dcases nat i nva vi ngthose natters (5 nont hs) . 3 Gases
i nvd vi ng Fannl y Gurt counsel | i ng (7 nont hs) andi nteri morders (6
nont hs) had si gni ficantly | onger ned andi spositiontinesthand d
cases Wt hout t hose st eps (4 nont hs and 5 nont hs respecti vel y) . 3%
Ardly, inlinewththeearlier d scussi onconcerni ngcases goi ngto
hearing, casesinwhi chandtificaiond riskof childabusevesfiled

310
31
312
313
314

315

Kruskal - Vel |i s x>=219. 663, df =4, p<0.00L

X?=102. 637, df =5, p<0. 001

Appli cants: r=0.142, p<0.0L responderts: r=0.152, p<0.0L
Minn- Wi t ney U=22578. 500, p<0. 005.

Property: Mann- Wi t ney U=71110. 500, p<0.05; spouse nai nt enance: Mnn- Wi t ney
U=7355. 000, p<0. 01

Fam |y Qourt counsel | i ng: Mann- Wi t ney U=54475. 000, p<0.001; interi morders: Minn-
VM t ney U=62568. 000, p<0.01.
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had asi gnifi cantly | onger ned andi sposi ti ontine (12 nant hs) than
casesWthout (5nanths), 8 andcasesinvd vingach | dreresentaive
had a si gni fi cantly | onger nedi an di spositi ontine (13. 5 nort hs)
t han cases wt hout (4 nont hs). 3

Inadd tion, parties representationstatus appearedtoaffect case
duration. Gasesinwhi chthe appli cant was represent ed wenthe
Form7wvasfiledhadasignificantly | onger ned and spositiontine
(6nanths), thand dcasesinvhi chtheapd i cant vas nat represented
at that stage (4 nont hs). *® Gases i nwhi ch t he respondent was
represent ed when the Form7 was fil ed, and those i nwhi chthe
respondent vas represertedat finaisation, haedsignificatlylonger
nedi an di spositiontines (6 nont hs) than cases i nwhi ch the
respondent was unrepresented at conmencenent (3 nont hs) or at
findisation(4naths).* Thesefigures suggest that anureoresented
party tends toreduce case d sposi ti ontine. Thi s nay be becausethey
donot particularl ywshtocontest the case, and hence focus on
reachi ngan agreenent wthout perceivingtheneedfor alawer; orit
nay be because without alawer they areinarel ativel y weak
bargai ningpositionandare‘rai | roaded intoanagreenent by the
ather side @ Therevas nostatistica red ati onshi pbetveenparties’
representati onstat us and cases proceed ngtoheari ng, hovever.

Dfferences between Regi striesind spositiontines for Form7 cases
wer e al so si gni ficant.*! Tabl e 5. 10 shows t he nedi an and 90"
percentiled spositiontinesfor eechReg stry.

316
317
318
319

Minn- VHi t ney U=7358. 000, p<0. 001.
Mann- Wi t ney U=12594. 000, p<0. 001.
Minn- VHi t ney U=28493. 000, p<0. 05.

Gommencenent : Mann- Wi t ney U=37318. 500, p<0.001; finalisation: Mann- Wi t ney
U=50244. 000, p<0. 001.

Avariety of researchonurepresented|itigantsis be ngconducted or proposed by the ARG
the Gourt and the JRG whichw || exanine further the reasons why |itigants appear
uregresatedadfirdiseearly.

Kruskal -Vl | i s x?=17. 231, df=5, p<0.005.
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TABLES5.10 Form 7 disposition times by registry

Registry Median disposition 90% disposition
time time
Adelaide 4.0 months 22.0 months
Brisbane 6.0 months 21.1 months
Melbourne 4.0 months 24.0 months
Parramatta 6.0 months 18.9 months
Sydney 5.0 months 13.0 months
Newcastle 5.0 months 20.0 months
Total 5.0 months 21.0months
346 It canbeseenthat vl ened ati ondi sposi ti onti nes betweenthe si x

347

Registrieswerefairly conparabl e, the 90" percentil etineswere
nore vari ed. Sydney had t he shortest di spositiontinefor 90%of
cases by a consi derabl e nargi n. The |l ongest ti nes were foundin
Ml bour ne and Adel ai de. These fi ndi ngs are consi stent wththe
level sof del ay reportedinthe Fannly Qurt’ s Annud Repart, whi ch
showM bour ne, Adel ai de and Neweast | e experi enci ng t he | ongest
del ays befareheari ngfor standardtrack natters, and Sydney havi ng
consi stertly shorter averagetinestoheari ng %2

Abackwar ds st epw se regressi onwas perfornedt o deterninet he
relativeinfluenceof thevariousfactors d scussed above on Form7
di spositiontine * The nodd produced i ncor porat ed 10 vari abl es.

SN

Fanily Gourt of Australia, Annud Report1997-98 (1999), pp. 22, 32, 34.

That is: applicant age, respondent age, property order sought, spouse nai ntenance order
sougt, natificationd riskad childaose, trasferredfram ocd court, Fanil y Gurt counsdl |ing,
interimorder sougt, list dlocationrecardedonfile, appicat represeteda conmencenert,
respondent representedat conmencenent or findlisation, childrepresentati veinva ved, case
dealt wthby Brisbane, Ml bourne or Adel ai de Regi stry (other Regi stires didnot have an
i ndi vi dual |'y si gnificant effect ondispositiontine, andhencewerenot includedinthe
reyessay.
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Dspositiontineincreasedif —

» alocationtoacase nanagenent track vas recordedonthefil e

* the casewas hand ed by the Bri sbane or Adel ai de Regi stri es of
the Faml y Qourt 3%

* thecasecomencedinaSate Gurt andwas transferredtothe
Fam |y Qourt 3

* Spouse nai nt enance was ani ssue i nt he case®

» theapdicant vasd der,®and

» therespondent vesrepresentedat findisation®®

D spositiontine decreasedi f —

* therevasnochildrepresentati ve®®

» therespondent was unrepresent ed at conmencenent , *! and
» therewvas noFanly Gurt counsel | i ng. 32

Theovera | nodel expl ai ned 44%of thevarianceinthedataonForm
7dispositiontines,*vhichisquiteagoodresul t, althoughthe
nodd ' sconpl exity still nakespred ctioninany g vencased fficut.
Cearly, too, thenodel does nat provi deprescriptionsfor reduci ng
thelength of cases, for exanpl e by renovi ng access to child
reresentaiona counsd ling Thereisnoguerateethat theperticd ar
casesinvd vingtheseinterventions wou d beshorter wthout them
nor thet ather caseswoul dbeshorter i f aparty was unr epresent ed.

EBEYEEER

8 8

=922, p<0. 00L
Bi shane: t=3.409, p<0. 005; Adel ai de: t=2 999, p<0.005.
t=2.808, p<0.0L

t=2.437, p<0. (5.

t=2 103 p<0. 05,

t=2 006, p<0.05.

t=7.034, p<0.00L

t=4.206, p<0.00L

t=3.238 p=0.005.

R=0. 438, F=36. 336, df=10, p<0.001.
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A8 Theaboveand ysisappiestothetinetakentod spose of the nost
recent goplicationfor find orders. Qeeprevious gopl i cati osvere
factoredin, nedi andi spositiontineincreasedfrombnonthsto7
nont hs, and 90" percertil ed sposi ti ontinei ncreased fron21 nont hs
to38.9nonths. Wththe exceptionof handl i ng by t he Adel ai de
Registry, thefactorsincl udedintheregressi onnodel for Form7
di spositiontinerenai nedsignificant, inthesanedirection, in
rd aiontotad d spositi onti ne

Summary

349 Tosunmari se, dispute resol ution processes andtines di ver ged
nar ked y bet ween cases i ni ti at ed by a Form7 or by a Form12A The
typi ca Forml2Acasevas nost |i kel ytodea wthproperty i ssues,
vas deal t wthinchanhers and had a nedi andi sposi tiontine of | ess
thanonenonth. Thetypical Form7 casevas either all ocatedtothe
st anckr d case nanegenart track, o therevasmorecardd list dlacaion
onthefile. It proceededtooneor noredirections hearings and
interimorders, wthaneand 4.2 court everts, andwvas d sposed of
by neans of consent ordersfd | ownganegoti atedsett! enent, at the
directi ons hearings stage. ¥ Md anresd utiontinevas 5nanthsi f
therehadbeennoprevious appli cati onsinthecase, and7nonthsi f
t here had been

350 Form7caseswthnorecordedlist allocationwere di sposed of
consi derabl y narerap d y than cases i nwhi ch case nanagenent track
vasrecardedonthefile Inaddition casesthat ddnat reechapre

334 Axplicat’'sage Searnan’ s R0.069, p<0.05; Bishbane Regi stry: Minn- WM t ney U=83918. 000,
p<0.001; casetransferredfromIate Gurt: Minn- Wi t ney U=26569. 000, p<0.001; recor ded
case nanagenent track: Mnn- Wi t ney U-44317. 500, p<0. 001, spouse nai nt enance an i ssue:
Minn- Vi t ney UE12480, p<0. 001; chi |l drepresentati ve appoi nted: Minn-Vi t ney U=14762. 000,
p<0. 001; respondent represented at conmencenent : Mnn- i t ney U=46140. 500, p<0. 001;
respondent representedat finalisation: Minn- Wi t ney U54494. 500, p<0. 005; Fanly Qourt
counsel |i ng: Mann- Wi t ney U=63747. 000, p<0. 005.

335 Thesanefindi ngwas nade by the Britishprofilingstudy: Sarah Mgl ean, ReportoftheCase
Profiling Study: Lega AidandtheFamily JusticeSystem ( Legal A d Board Research Unit,
198), p 45



Family Court cases 169

351

heari ng conf erence ver e di sposed of consi derabl y norerapi d y than
casesthet ddso. Thenest sdient pred ctor of cases proceed ngtoa
fina hearingwasthepresenceof achildrepresentative, andthis
factar d sosigificatlyincressedcased spositiontine D sposition
tinewas further significantlyincreased by presence of spouse
nai nt enance as an i ssue i nthe case, and use of Famly Gourt
cousd ling Grversdy, d spositiontineves si gnificantly decreased
i f the respondent was unrepresented at conmencenent and/ or at
firdisaion ad(fo caseswthropreviossgyicaionsaly)if the
case Was handl ed by t he Sydney Regi stry of the Famly Qurt.

Therewere consi derabl ed fferences between Regi striesinre ation
toa nost a | aspectsof d sputeresd ution: theproporti onof cases
trasferredfron8ae@urts, theinci dence of vari oustypes of court
events, the nean nuniber of court event s per case, thestages at vhi ch
cases ver e renoved fromt he acti ve pendi ng cases | i st, thevaysin
whi ch cases wer e resol ved, and t he ti me t aken fromcase
commencenent tod sposition. Inrel aiontode ays, the datashovs
that al | Registriesweread etoneet perfornancetargets for case
finalisationfor approxi nat el y 75%of cases, but onl'y Sydney cane
closetoneetingthetargets for 90%of cases. Intheother five
Regi stries the upper 25%of cases experi ence consi der abl e del ays,
wththeworst af fectedbei ng Ml bour ne and Adel ai de.

Fundi ng and represent ati on

352

The Faml y @urt questi omnai rerecordedvinet her or nat the appl i cant
and respondent were represent ed at t he coomencenent and at
firdisaiond their case together wththetyped reresetai ona
eschstage, andwether therevasevidenced legd adinrdaionto
dthe party.
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Litigants' funding status

353

Inavery hi ghproporti onof cases (91%of appl i cant's and 93%wof
respondents) therevas noevidenced legd ad Inparticd ar, there
was vi rtual |y no evi dence of whet her any parti es t o For m12A
applicationsverelegd |y a ded As mght a sobeexpected, therevas
norelike ytobeevi denceof anin-housepracticeactingfor aparty
thend apartyrepresetedbyaprivatesdicitor beinglegd |y a ded
Hencetheproportionaf inhousel egd adanangd | i dertifiedl egd
adcases (aroundorethird) vas ot anaccuraterefl ectiond thetrue
situation Thedatad d, honever, confirmhetrendidentifiedinthe
sdidtas datasds, o aleg|y-a dedpartyba ngd spraporti aetdy
like ytohaveal egd | y-a ded opponent . *®

Litigants representation status

354 Thenajorityof bathapp i cants andrespondent s vererepresent ed at

t he coomencenent of their case, although applicants (90% were
noreli kel ytobe represent edt hanrespondents (729%. Therewereno
significant differences betveen Registriesintherepresentation
status of Famly Gurt litigants, a though Forml2Aappl i cantsvere
significantlylesslikelytobeunrepresented (6% t hanvere Form7
appl i cants (119. = Thegreat naj ority of bathappl i cant's (98% and
respondent s (979 who had | egal representati onat t he conmencenent
o ther caseverergresertedbyaprivaesdicitaor.

The naj ority of both applicants and respondent s were al so
reresentedat thetinetheir casevesfindised Vil etheprgportion
of representedappl i cantsfell narginal |y (88%, theproporti onof
represert ed respondent s renai nedt he sane (720%. Thefdl inrdation
toappl i cants occurred only i n Form7 cases (13%anr epr esent ed at
fidisaion). Treprauortiond gy i catsurgresatedd firdisaion
ddna dffer betveencasesthat vert toheari ngand ot her cases. The

336
337

X?=19. 466, df =1, p<0. 00L
X25.601, df=1, p<0.05.
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proporti onof respondentsurexresentedat findisaionincasesthat
vent tohearingvas | oner (3% thantheoverdl figure. Therevas a
sigificat dfferencebetveenRg striesinrd aiontorespondent s
final representati on, wthal oner proporti onof Addl a derespondents
(61% and a hi gher proportion of Ml bourne respondents (78%
regreseteda thec osed their cases.*® Again thegreat naj arity of
partiesrepresentedat findisationwererepresentedby aprivate
sdicito (9™eech).

Qrera |, 85%of appli cants and 67%0f respondent s ver e repr esent ed
throughout thei r case, 8%of appl i cants and 11%of respondent s had
represertati onfor part of their case, and @4l gl i cant s and 23%@f
respondent s renai ned unr epresent ed t hroughout thei r case. For bath
appl i cant s and respondent s whose represent at i on st at us changed
duingther case, thechangeves nost i ke ytooccur a thedrectios
hearingstage. Rxrties’ represatati onsta us hedastrongtendency to
nirror eachather. Thus, whad |y unrepresent ed appl i cant s ver e nast
like ytofaceawd |y ureresetedrespodat, partid |y represented
agicatsvered sraortiaetd ylikd ytofaceapartid | yreresated
respondent, andfulyrepresentedapd i cantswerenost |ikd ytoface
afulyrepresent edrespondent . *°

Unrepresented litigants

357 Asnatedearlier, thepresence of anunrepresent ed respondent t ended

toreducecased spositiontine Thseffect vasd soevidat inrd aion
tothe sub-group of casesthat vent tohearing. Athoughthe nunter
of casesthat went toheari ngw thanunrepresent ed respondent was
nat large, fairlyclear cotrasts energed. Gesesthat vert tohearing
i nwhi cht he respondent had been unrepresented at t he conmencenent
of the case (n=28) had anedi and sposi ti ontine of 3.5 nant hs (nast
recent Form7) —5 nont hs (i ncl udi ng previ ous appl i cati ons),
conparedtotines of 13-19nanths for casesthat vent tohearingin

8 8

X2=18, 111, df =5, p<0. 005.
X2=97. 837, df =1, p<0. 001
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whi ch t he respondent was represented at conmencenent (n=107). 3
Gasesthat vert toheari ngi nwhii chtherespondent was urnr epr esent ed
at finalisation(n=31) had nedi andi spositiontines of 4-7 nont hs,
conpar ed t 0 13-18 nont hs for cases that went tohearingwtha
represent ed respondent (n=103).%*! FH nal |y, cases that went to
hearing i nwhi chthe respondent was whal | y unr epresent ed (n=20)
had nedi an di spositiontines of 3-4 nonths, conparedto 13-18
nont hs for cases that went tohearinginwhi chtherespondent was
represent ed t hroughout (n=100), and 13. 526 nont hs f or cases t hat
vent tohearinginwhi chtherespondent vas partia |y represented
(r=14).%2 Ard aivelyhighproporti onof casesthat vert tohearing
i nwhi chthe respondent was unrepresent ed t hroughout resu tedina
defaul t j udgnent or undef ended or ders. These fi ndi ngs present a
pi cture of unrepresent ed respondent s bei nguwil [ing or unabl eto
cotest the r cases, andconsequently spend ngre ativd ylittletine
inthe Famly Gourt system rather than, as mght be assuned,
dragg ngout thei r cases and consunnng a di sproporti onet e anount of
thecourt’ sresources.

There was no si gni fi cant gender di fference bet ween unr epresent ed
respondents. There was an overal | tendency for unrepresent ed
respodertstobenal e but thisd sgppearedinre ati ontocases thet
vert tohearing Bycotrast, thereveresignficat gender di fferences
bet ween unr epresent ed appl i cants, whowere nore | i kel y to be
nal e ¥ | nForni7 cases, partidlyreporesaetedayicatssigificatly
i ncressed cased sposi ti ontine 3 Q@hervise, god i cart’ sreresatai an
stausd dmt affect d spositi onti nas.

Al

342

Mbst recent Form7: Minn-VHi t ney U529. 500, p<0.001; al | applications: Mnn- VWi t ney
U=743. 500, p<0. 001

Mst recent Form7: Minn- Wi t ney U=837. 000, p<0.001; al | applications: Mnn- Wit ney
UF1061. 500, p<0. 01.

Mbst recent Form7: Kruskal -Vl | i s x?=28.501, df =2, p<0.001; al| applications: Kruskal -
Vel |i s x2=18. 655, df =2, p<0.00L.

Gonmencenent : x>=11. 891, df =1, p<0.005; fina isation: x*=4. 966, df=1, p<0.05; overall:
X%=15. 211, df =2, p<0. 001

Mbst recent Form7: Kruskal -Vl | i s x?=36. 052, df=2, p<0.001; al| applications: Kruskal -
Vel | i s x*=15. 365, df =2, p<0. 001
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Child representation

359

Achildrepresentati vewvas appoi ntedin 12 of Fannly Qurt cases.
Thisisthesane proportionasvas foundintheprivatesdicitors
cases, al though hi gher thaninLACcases (8. 7%. There were
sigificant dfferences between Rg stri es, **wthBi sbanehavinga
perticd arlyhi ghprgporti ondf casesinvd vingachi | drepresertati ve
(18.8% and M bourne arel ativel y | owproporti on (8. 6%. These
differencesnay beattributab etod fferent Legal A dQ@nmissi on
pdiciesonthefundingaof childrepresentatives, inpactingonthe
@urt’sdecisiotrnakinginthisregard, athoughit isa sonotadl e
thet Bi sbanehadah gher thenaverage proporti ondf cases cotai ning
amtificaiond riskad childaouse

Summary

360

361

Insummary, inthenaj ority of Fannly @urt cases baththe appl i cant
and t he respondent wer e represent ed t hroughout thei r case by a
privaaesdicitor, adtherevasnoch | dreresertative Famly Gurt
filesprovidedonly verylinntedinfornati ononwet her parti esvere
funded by | egd ai d. Respondentsvwerenarel i kel ythanapd i cantsto
bewhd |y or partid |y urepresented (inaroundonethirdof cases).
Presence of an unrepresent ed respondent reduced di sposi ti onti nes
for Form7 cases, incl udi ngthosethat went to heari ng (whenthe
unr epresent ed respondent tended nat toappear or todefendt he case).
Urepresentedrespondentswereequal [y li kel ytobenal eor fenal e,
whi | e urepresented appl i cant s vere nost |i kel ytobe nal e,

There were fewdi fferences between Regi striesandinitiating
docunertsinrd ationtorepresentati on. Form7 app i cantsverel ess
likdytohavel egd representati onthenFormil2Aapd i cants (d though
asmtedaove verestill reresetedinthegreat naj ority of cases).
The Adel ai de Regi stry had t he hi ghest proporti on of respondent s

345

X=11 667, o =5, p<0.05(cd cu aioninvd vingch | dren’ scasesonly).



174 Family law case profiles

urepresentedat finaisation, vhileM bournehadthel ovest, ad
al sothel onest proportionof casesinwiichachildrepresentative
vas appai nt ed.

@ncl usi on

362 Therewvas asubstantia degreeof congruence bet ween dat a deri ved
fromsolicitors andfromthe Famly Gourt inrelationto case
characteri stics and di sput e resa uti on processes, wi chtendsto
engender confi denceinbothsets of data

363 The Family Gourt dat a denonst rat es consi der abl e di ff erences
bet ween Regi stri es and betweenini ti ati ng docunent s. Denagr aphi ¢
dfferences, paticdarlyinlitigats ages, occupeti ans andi noones,
gopearedtoberd aedtod fferencesincase cheracteri sti cs, suchas
relaiveproportions o propertyandchil dren snatters, andevi dence
of donesticvidenceandchildabused | egati ons, anda so(a though
lessdexly) tolevd sdf urgresatedlitigats.

364 Therewvas abasi ¢ di ff erence bet ween t he vays i n whi ch Form7 and
Forml2Acases were d sposed of . Wthi nthe Form7 group, resa uti on
a thed recti ons heari ng stage by negati at ed consert or der s vas nast
conmon, al thoughthelikel i hood of a case proceedi ngto heari ng,
and casedi spositiontine, i ncreasedif achil drepresentati vevas
appoi nted. Gxsed sposi ti ontinedecreased, ontheather hand, if the
respondent was unrepresent ed t hroughout, whi ch occurredi naround
oequarter of cases.

365 Thereveremltipl ed fferences between Registriesinrelationto
a nast a | aspects of procedure. Md ancase d sposi ti onti nes vere
rdaivedyshort for al Rgstries, but therevesgrester variation
anong t he | ongest 25%of cases, w th evi dence of consi derabl e
del ays at sone Regi stries. Gnnecti ons between cli ent and case
di ff erences and case processi ng di f f er ences were not necessarily
direct, but veresuggested, for exanple, inRegistrieswthl over
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i ncone/ occupati on cl i ent's havi ng | ower proportions of cases
proceed ngtohearing (Add ai de, Bisbane) or ahi gher proporti onof
respondentsureresateda firdisaion(Ad adg), wileaRyg stry
wi th hi gher i ncong/ occupati onclients andahi gher proporti on of
propertynatters hadthel ovest cased spositiontines (Sydney).

The consi stert evidencedof Registry by Registry variationsind cates
aneedtotakethisfactor intoaccout infuueresearchonthe Famly
Qurt.
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Comparisons and Conclusions

367

Ingatheringinfornationabout famly | awcases fromthe f our
different datasourcestappedfor this study, we achi eved varyi ng
levd sof coveraged thefour statesthat thestudyinitialya nedto
include. Thenajority of our dataonin-house Legal A d Gnmassi on
practi ces cane fromNBAand South Australia, the naj ority of our
dataonprivatesoicitors cases canefromNBAand M ctoria, and
thenajority of our dataon Gonmunity Legal Gentres’ famly | aw
casevork cane fromM ctoriaand South Australia For avariety of
reasons (nini nal anounts of adul't fanly | awrepresent ati o/ case
wor k done by LAQand by Queensl and A_Gs, and a poor response
ratefromQeenslandfamlylawsdicitors) weaodtainedlittledata
on Queensl and fam | y | awcases, ot her than fromt he Bri sbane
Reg stry of the Fannly Gurt. The ki nds of di fferences di scoveredin
theand ysisof thefour detasets (betveenl egd addffices, states,
and court Registries) woul dcauti onaga nst generd i sationfromthe
| ocat i ons we have covered. Rather, we woul d expect that ot her
locatiosvou dexhibit [ocd veriati onstoacosi derad eextert.

Thefdlowngd scussionhigligisaeasd simlarityandd fference
bet weenthe four data sets, under the headi ngs enpl oyedinthe
previous chgpters: ci et denagraphi cs, casecharacteristics, d spue
resd uionprocesses, andfund ngandrepresetationdetal s.

Conperi sons betveend fferent serviceprovi dersarel i nited, hovever,
bythefact thet legd adguddinesrestrict thetypesd nattersthet
w1 befunded, broad ytonatters concerningchildren. Thisinpacts
onthevork of LA, andof privatesdicitorsactingfor lega aid
clients. Further, QG genera Iy only providerepresentationin
nattersfor vhichlegd aidisunavailabl e, andind vidual casevork
guddinesnayfuther restrict thetypesof natterstha wil betaken
onfa regresetaion
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aient denographi cs
Sex

370 Famlylawcases (unlikeother areas of litigation) by definition
i nvol ve equal nuniers of fenal eand nal el itigants. The Famly
Qourt dat a showed that wonenwere slightly norelikelytobe
applicantsandnenslightlynarelikel ytoberespondentsincases
goingtothe@urt. Hwvever thistendency vas far fromstatistical ly
signi fi cant. Fundi ng and casevor k gui del i nes f ocusi ng on | owsoci o
econonmic st at us and speci a needs neant that LACand ACclients
verenost likd ytobefenal e, Rivatesdicitars legd addients,
however, were fairly evenly di vi ded bet ween nen and wonen,
althoughit shoul da sobenotedthat wonen recei ved 65%of | egal
adgantsinfamlylawinthefour states coveredby our studyin
1996-97. ¥ Nevert hel ess, the data suggest s that there nay be a
genderedpetternaf accesstopudicadprivatel egd adservicesin
fannlylaw Thesexd clientsbyserviceprovider isshominTad e6. 1

TABLE6.1 Sex of clients by service provider

Sex LAC% PSSF% PSLA% CLC% FCapps% FCresps%
Male 33.1 47.9 37.8 26.0 44.2 54.6
Female 66.9 52.1 62.2 74.0 55.8 45.4

PSSF = private solicitor, self-funded; PSLA = private solicitor, legally-aided.

Age

371 Therewvas aconsiderabl eagedifferencebetweenlegal aidclients
(nedi an 3L 5-33years) andsd f-fundedcli ents (ned an41l Syears),
wthQCclients (nedi an 36 years) —and Famly Qourt litigants

346  Legal Aldand Fanily Services, Legd AidinAudrdial996-97 Stitica Yearbook (At t or ney-
Grerd’ s Departnent, Juy 1998), p. 19.
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(nedi an 37. 6 years) —fal | i ngin between. There was a consi st ent
di fference bet wveenthe nedi anages of nal eandfenal eclients, wth
nal es bei ngd der, onaverage, thanfenal es.

Ethnicity

372 Afarlysubstatia mnorityd fannlylawclientswerebornoutsi de
Austral i aand NewZeal and, rangi ng fromaround 20%of private
sdicitas clientsadFannly Gurt apd i cantsfor vinomi nfornati on
was avai | abl e, to around 33%of LACand G.Cclients and Famly
@urt respondentsfor o nfornati onves avai lale. Thesdicitas
detashorednostatistica dfferencebetveen! egd | y-a dedandsdl f-
fundedclientsinthisrespect, athoughlega | y-ai ded cl i ent's nay
have beennorerecent arrivalsinAustralia Inall datasetsthe
naj ority of overseas-barnclientswereborni nanon-Bg i shspeski ng
coutry, horever thereverereg od variaions. Add a deand Bi sbare
hadrel atively | owproporti ons of NEBclients/litigants, conpared
toredativel yhighproporti onsinM bourne, Sydney and Parranatta
The proporti on of Austral i anand overseas-bornclients of each
serviceprovider isshominTad e 6.2

TABLEG6.2 Clients’ place of birth by service provider

Place of birth LAC% PSSF% PSLA% CLC% FCapps% FCresps%
Australia* 64.1 78.5 82.4 63.8 78.6 68.8
Other ES country 10.0 9.9 2.7 9.2 5.2 8.4
NES country 25.9 11.6 14.9 27.0 16.2 22.8

* Family Court figures include New Zealand.

373 Qverdl, 5%of privatesdicitors’ clients and 10-13%of Q.Cand
LACclientsusedaninterpreter. Thiscontrastswththevery |l ow
figureof 2-3%for recordedinterpreter usageinthe Fanmly Qurt.
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374

The Fanly @urt figureislikeytobelessreiab eas anindex of
inerpretingneeds, sincethepresenced aninterpreter nay not have
beenrecordedonthefil e, and or thedl i ent nay nat have been present
for sone court appear ances. Hwever the finding of no recorded
inerpreter usagea one Fannly Gurt Regi stry (Neweast | €) nay d so
indcated fficutiesfor NEBlitigantsinaccessinginterpreti ng
servicesthraughthe caurt.

nly avery smal | nunber of clientsineachdataset were of
I ndi genous background. However, the figure of 3-4% ndi genous
dientsfo LAGadAGexceedstheir representati onintheoverd |
Austral i anpopul ati on (2% nthe 1996 census), refl ectingtheir
concerntrationinthel over soci o-econonic groups tar get ed by t hase
servi ce-providers. LA’ I ndi genous clients were evenly di vi ded
bet ween nen and wonen, however the ngj ority of @G’ | ndi genous
clients were wonen, and wer e assi st ed by VLIRCi n Sydney.

Occupation

375

Qecupati onal dat awas nissi ng i n bet ween one quart er and one hal f
of the casesineachsanpl e. Weretheinfornati onwas avail abl e,
cccupetiodl dstributiosvaried, nat surprisingy, betveenl ocati as,
between | egal | y-ai ded and sel f-funded cl i ent's, and bet ween court
gicaiontypes. Rdaivdyhghproportiosd privatesdicitas
legal aidclientsandof ACclientswereengagedinhoneduti es.
The proportionof LACclients engagedinhoneduties, however,
vessi mlar tothepragpartiond privatesdicitas sdf-fudeddients
and Famly Qourt partiesinthat occupational group. Minagers and
admnistratars, prafessiod sandaher upper witecd | ar occupeti os
vereover-reresentedanang sd f-fudedcl i ents, Forml2Aao i cart s,
dientsof cityfirngandsuourbanfirnsinhighinconeareas, adat
the Sydney Regi stry of the Famnl y urt. By contrast, the Bi shane
Rgstryhedard aived ylovproportiond witecd lar litigatsand
ardativd yh ghprgporti onintrades occupeti ons, wi l ethe Ad a de
Registryhadahighproportionof litigantsinlower bl uecall ar
occupet i ons or unenpl oyed. Inadd tion, therevasard ativel y high
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proportionaf unenpl oyed parti estoForm7 appl i cati ons i nthe Fannl y
Qut. Thsislikdytobeaneffect of legd dadbangavail ddefa the
pur poses of i ssul ng proceed ngs ret her thanfor negati ati os.

Income

376

377

The LACandprivatesdicitors datasets bat hshoned approxi nat el y
8f legd | y-aidedclientsreiant onsocid security berefits. The
figrevassligtlylover for QG (72%. Mrenatad evasthefact
that 1f sd f-fudeddientsvererdiat onsocid security. These
dietsdtenhadpropertytobed vi ded andhencevereindighefar
| egal aid. Hwever sone nay have been excl uded froml egal ai d by
thenaritstest, or nay not have beenadvi sedbytheir | anyer tonake
alegd adgicaion®

Vilereit vesavai lad e, inconedatafor those LAG privatesdicitas

legd adand@Cclientsnat reliant onsocia security, ind caeda
ned ananua i ncone of $20-21, 000. A f-fundeddlients, by contrast,

had a nedi an annual i ncone of around $35, 000. Fanmily Qourt

litigants (includi ngthoseonsocia security) had nedi an annual

i ncones of $25-28, 000, a thoughthi s figurewas hi gher for Sydney
and | over for Bri sbane and Newcast | e, as woul d be expect ed from
the occupational data, above. Ind | datasetsother thanthe LAG
therevas asi gn ficant gender d fferenceinincones, intheorder of

$10,000p afor privatesdicitas adFamly Qut dierts.

Housing status

378

Aoundhd f of LACadprivatesdicitors legd addients, adone
thirdof QCclients, livedinprivaterental acconmodati on, and
around 15% i ved i npubdl i ¢ housi ng. Sal f-funded cl i ents were nore
likdytoliveinthe r omhones, wthanortgageor omedoutri ght.

347

Thsisaquestiontobeexp oredfurther inthesecondpart of thisresearchprgect.
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Disability

379

Qientsvererecordedas havi ng sone formof physica, intel ectud

or psychiatricdisabilityin15%of LACcases, 10%of Q. Ccases,

and %f privatesdicitors cases, dthoughthefiguresvariedfrom
ahi ghof 32%at one .G to24% nthe Sydney of fi ce of the LAC
NBAandi nfirng from owsaoci 0-economc aress, tononeincityfirns.

Totheedent thet adiet’sdsailitynayafect the'dfficdty o a
case thisvariadeisdearlynat evenlyd stributedbetveend fferent

famlylanvserviceproviders. i lecdliet ds/adlityvasnat re et ed
tocaseresd utiontinesor kel i hoodof proceedi ngtohearing, it

nmght af fect theanount of tinethel awer needstospendwththei r
cdient, dthoughintheprivatesdicitors dataset, clietswtha
dsdblitywerenorelikdythanather dientsto’sack their | awer
and becone sel f-represent i ng by chai ce.

Summary

380

381

Insumary, legal aidclientswerelikdytobefenale relatively
young (nedi anageintheearly 30s), reliant onsocia security and
livinginprivaterental accomnmodati onor public housing. As
between LAG andprivatesdicitors, theforner verenarelike yto
have cl i ents who were fenal e, who were borninanon-English
speaki ng count ry, who needed ani nterpreter, whovere | ndi genous,
andwohadad sability. Rivatesdicitas legd adclietsvere
norelikeytohavebeenborninAustraia

SHf-fudedclientswerenarelikd ytobenal e d der (ned anagein
theearly40s), borninAustralia, havethei r ownincone, and be
livingintheir ownhone. Athoughsel f-fundedclients hadahi gher
nedi aninconethanlegal aidclients, their i ncones renai ned
strikingy nodest. Ml e sel f-funded cli ents had a nedi an annual
bef ore-taxi ncone of $37,000, whi l efenal esd f-fundedcli entshada
nedi an annual i nconewel | bel owthi s.
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3832 QG hadthehighest proportions of fenal eclientsandclientsborn
inanon-Eg i shspeski ngcourtry, adre atively hi ghproporti ons of
Indigenous clientsandclientswthadisability. The ned anage of
ACclientswasinthemd 30s. Willethengjority of QCclients
werereliant onsocia security, theproportionvas | ower thanfor
legal aidclients. Nevertheless A Cclientsreliant ontheir own
i ncones had si ml arly | owi ncones (nedi an ar ound $20, 000 wher e
thisinfornationves avail ad €). Aoundha f of @QCclientslivedin
either privaterental acconmadati onor publ i c housi ng, wtharound
204 ivinginthe r oan hones.

383 Wthinandaroundthese broad profil es, thefour datasets showed
denagr aphi c vari abi ity between LACOffi ces, lawfirnsind fferent
geogr aphi cal areas and soci 0-econonic | ocati ons (particul arlyin
relationtoclient disability), Famly Qurt Registries, AG&in
dfferent geographi cd aressandwthd fferent casevaork priarities,
andparti estoconsent o contestedapd i cati anstothe Faml y Qourt.

Gsecharacteristics
Relationshipsinvolved

334 Thenajorityof casesineachd thesdicitors datasets concer ned
t he breakdown of anarriage, however the proportionof narri ages
ranged fromd7%eanong privatesaicitors' |egal aidcases, toover
60%anong LACand A_.Ccases, and 88%anong sel f - f unded cases.
Thetypes of relationshi psinva ved by servi ce provi ders are shown
inTdde6.3
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TABLE6.3 Relationships by service provider

Relationship LAC% PSSF% PSLA% CLC%
Marriage 61.9 88.4 47.2 67.0
De Facto relationship 23.8 9.1 41.7 25.5
Other 14.3 2.5 11.1 7.4

385 Mdianlengthof narriagesinlegal aidanddCcases was 6-7
years, Wil ened anl engthd narriagesinsd f-funded cases vas tw ce
thet figuwe(14years). Defactore ati onshi pswereof consi stently
shorter durati on: nedan24yearsinal cases. Aound 10%of | egd
ai dand @ Ccases concernedard ati onshipather thananarri age or
defactord aionship, usud | yacasud sexud rdaionshipthat had
resutedinachildvwosecareor financid support vas nomvi nd spute.
The Famil y @urt datadidnat di sti ngui sh bet ween nar ri ages and de
factord aiaships.

Mattersinvolved

386 The nost comrmonl y occurring natter typesinthe Famly Qourt
cases vere contact, resi dence and property (each occurringi nover
b f o d| cases), fdloredbychildve fareissues. Inthesdicitas
cases contact and resi dence a so predomnat ed, a thoughnaresoin
legd adthaninsd f-funded cases. Rropertyvasthenast frequently
occurringnatter inthecases of sdf-fundingclients, wileit vas
present i nonly 10%0of | egal ai dcases. Gererd chil dvel farei ssues
ranked fourth across al | casetypes. Rroportions of dissol ution
gooicatiosvariedwodyacrossthesdicitos datasets, fromlS%
of sel f-funded cases, 12%of A_.Ccases and 8%of LACcasesto
noreinprivatesdicta legd adcases. AGd sohedqutead fferet
nix of natter types fromother serviceproviders, wthnosing e
natter arisinginnorethan 50%of cases. Gntact was present in
40%of @.Ccases, and chi | d support/child nai nt enance was deal t
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387

wthinaroundonethirdof cases, largdy duetothefact that twoof
the Q.G sanpl ed had speci al i st chi | d support servi ces. Locati oV
recovery andrel atedi ssues had a hi gher i nci denceinthe Fanmly
Qurt data (1% thaninthesdicitors’ data(l essthan5% neach
Hasd).

Local variationsinnatter typesrel atedparticul arl y todivorce,
property and cont act i ssues. The M bourne officedf Mctori alegd
Adudertockard aiveyhighproportionof d vorces (generd lyfor
NEBclients) conparedtoother | egal aidoffices. As betweenthe
two wonen’ s | egal servi ces sanpl ed, WLRC(NSW dealt wtha
relativelyhignproportionof dvorces, Wil eVIS(SA dedl t wthno
divorces, but arelativelyhighproportionof property natters.
Dvorcegppicationsvwerea sonrelikdytobefiledbycityfirns
than by country firns. The Sydney of fi ce of the LACNSAhandl ed
ardativelyl owproporti onof resi dence/ contact cases, andthe sane
was true for the Sydney Regi stry of the Fanily Gourt (whi ch,
coversdy, hadard ativeyhighproporti ondf property cases). The
Parranat ta LACoffi cetendedt 0 see cases i nvd vi ng ongai ng cont act
prod ens, includ ngapp i cationsfor | ocati o recovery orders, wile
the Parranatta Regi stry of the Fannly Gurt hadarel ativel y high
proportionof applicationsfor variationetcof previous orders, a
phenonenon passi bl y consi stent wththe LACexperience. Fnally,
over dl Qut Rg stries, Forml2Agd i cati ostendedtobeassod a ed
wthproperty natters, whileForm7 appl i cati ons were associ at ed
wthchldenlsnatters.

\Wer e property vas i nvol ved, the nost cormonl y occurri ng types
o propertyacrossthethreesdicitorsdatasetsverethenatrinon a
hone, fol | oned by househal d possessi ons.

The nean nunfber of matters rai sed per case was around 2.5 —
cosistert acrossthe LACG privatesdicitors’ and Fannly Gurt deta
sets. Therevereagainlocd variati ons, wth, for exangl e the Sydhey
and Parranat t a LACof fi ces havi ng consi derabl y | oner and hi gher
neans respectively, wilefor privatesdicitors, country and N8N
firns had | oner neans, and suburbanfirns i nhi gh soci o-econonc
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areas andM ctorianfirns had hi gher neans. Q. Ccases tendedto
includefever natters, wthaneanof 1. 8natters per case.

Domestic violence and child abuse

390 Therewere known al | egations of donesti c vi ol encei naround 60%
of QCandprivatesdicitors lega a dcases, 40%of LACcases,
and 25%of sel f-funded cases. | naround 90%of these cases t he
alegedperpetrat or of vid encevas nal e andt he per son sulj ectedt o
vi d ence vas fenal e. | naround 70%of these cases t her e vas evi dence
o ahistayd videnceintherd aionshi p, andinaround 60-65%&t
| east onedf theparties had oot a ned a st at e donesti ¢ vi d ence or der
(other thaninQ@Ccases, weretheproporti onof vid encecasesin
whi ch a donest i ¢ vi o ence or der s was known t 0 have been obt ai ned
vas 44%. The presence of ahistory of vi d ence and/ or adonestic
vi ol ence order i nsuch a hi gh proportion of cases contai ni ng
a legations of vid enceprovi des strongsupport for theveracity of
thosed | egations. Thefact that crinminal charges had beenbrought in
relationtothevid encevas recordedonthefil ein25%of LACcases
and 15%0of privatesdicitors’ casesthat includedal | egati ons of
donesti cvid ence, hovever thereverel argestat e-based d ff erences,
W t h 42%o0f Parranatta LAC cases and 30%of NSWpri vate
sdicitars’ caseinvd vingcrininal charges, conparedto 6% nthe
MY bourneofficeof Mctorialegd Adand Pdor Mctorianprivate
sdicdtas casessnaregarerdly. Thsdeaxlyimdcaesd ffaat pdice
responses t o donest i ¢ assaul t s and breaches of donesti ¢ vi d ence
adas

391 Theonlyind cator of donestic vi ol ence recorded fromt he Fanil y
Qut filesvas“curent evidence’ of aSaedomasticvid enceorder.
Thi s vas present in16%of Fannl y Gurt cases overd |, whi chaccords
wththeraed doesticvideceadersinprivaesdicitas sdf-
f unded cases.
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392

Asnoted above, thereveresonel ocal variati onsintheinci dence of
crimnal chargesre atingtodonesticvid ence, attribuad etol oca
paicepractices. Qher variati ons appearedtobe nore aproduct of
vhentheissue dof vi d encevas consi deredre evart tothecase. Thus,
for exanpl e, vid encevas nreli ke ytoberecordedinthefil es of
fenaleclients, norelikelytoberecordedinForm7 casesthanin
Forml2Acases, andnarel i kel y to be recordedi n cases concerni ng
children. Famly Lawfi | es thus perhaps provi denare of anind cati on
of whenvi d encei s consi deredrel evant i nfamly | awpr oceedi ngs
thanof theoveral | inci dence of vi d ence anong separ at i ng coupl es.

28%0of privatesaicitors |egal aidcases, 2%0f LACand 12-14%
of sel f-funded and @.Ccases i ncl uded a | egati ons of chi | d abuse.
These al | egat i ons wer e subst ant i at ed by Gonmuni ty Servi ces i nup
tooehd f of thecases (LAS), dthought hereverefregquent * unknow
responses tothi s questi on. Ahbnash study of Famly Gurt cases
inva vingal |l egations of childabusedbservedthet “thefamlies[in
such cases] verenat usudl |y famliesknomtoSatechildpratection
servi ces.but fanlieswerevariousforns of vio encehadl eadto
famnl y breakdow’. *# Qr fi ndi ngs appear tobe consi stent wththis.

Inthe Fanly Gurt, 4%of casesincl udedanctificationof risk of
chil dabuse. The Bri sbane Regi stry of the Gurt had a hi gher than
average proportionaof notificationsfiled, v chnay be acause (or
effect) of therdaive yh ghproportiondf casesat that Rgstryin
wi chachi | drepresentati ve vas appai nted (see previ aus chater). In
addtion, natificaionsdf riskad childausevered earl y consi dered
norerel evant, and hencefil edsignificantly norecoften, inForm7
cases t han i n For m12Acases.

Ther e wer e sone associ ati ons bet ween t he presence of donesti c
vid enceandchildabused | egationsadparticu ar nattersrai sedin
cases. LACcases i nva vingsuchal | egati ons i ncl uded ahi gher than
averageproportionaf applicationsfor | ocati on/recovery orders. In

TheaBrownet. al ., ‘Child Abuse andthe Fanily Gourt’, TrendsandlssuesinCrimeand
Crimind Justice Nb. 91, June 1998 (Austra ian|nstituteof Gininol ogy), p. 3.
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privaesdidtas ceses, doasticvid eced | eggti asvereassad aed
wthappicationsfor Fannly Qurt restrainingorders. Inthe Fanly
Qurt, filesinclud ngcurrent evi dence of adonesti cvi d ence or der
o andificaiond riskd childdaseverenarelikd ythenaherwse
toinvd veappicationsfor variation, confirnati onor di scharge of
previ ous or der s. *° Thus whi | e donest i ¢ vi ol ence and chi | d abuse
dlegaiosddmt gererd |l yhavestaisticd lysigificat effectson
case processi ngtines or net hods of resa ution, they didappear to
addalevel of difficutytoacaseandtoconsune greater court
resour ces t han night ot herw se occur .

Summary

3%

397

I nsunmary, resi dence and cont act i ssues were promnent inall

cat egori es of cases, however wdevari ati onsincasecharacteristics
arosefroml egal aidquidelinesandlocal officepalicies, AC
casework gui del i nes, andsdicitars' understand ngs of ween donesti c
vid enceandchil dabusearerd evant infamly | awproceed ngs. As
bet ween Fanil y Gurt Regi stries, Sydney had a hi gh proporti on of

property natters (consi stent wthits denegraphi c base), Bi shane
had a hi gh proportionof notificationof riskof childabuse, and
Parranattahad ahi ghproportionof “difficult’ cases — ndi cated
herebyaod icati onsfar | ocati av recovery arders andfar vari @i ons of

previoss arders, addasnotedinthenext section, byah ghprgportion
of cases proceed ngtoheari ng.

Interestingodmservationsfromhesdicitars dataind uded—

o dfferencesinnarriagedurati onbetveen!egd | y-ai dedand sdl f-
funded cases

349
350

Donesti ¢ vid ence: x%=5. 639, df=1, p<0.05; childabuse: x?=8.403, df=1, p<0.(005.
Thisisadsothesuyect of further i nvestigationinPart 2o theresearch
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e thetendency of defactore ationshipstobreak domnearlier than
narri ages. Qntheassunmtionthet defactorel ati onshi ps nay be
seria relatioships, thispantstod fferent needsfor dispute
resd uti onbetweend fferent kindsof re aionships

e cases hand ed by firnsinhi ghi ncone suburbs tend ngtoinvd ve
ahi gher nunier of natters t han cases hand ed by ot her firns,
suggesting either partieswthnoretoargue over, or services
taloedtothediet’ sfinandd cgoedity

o domesticviol enceallegationsnadeinfamly | awcases bei ng
verifiedbyahistory of vid ence betweenthepartiesand/ or the
presence of aSatedonesticvid enceorder inaroundtwothirds
of cases.

Dsputeresa ution

398 Aconsi derabl e anount of conpl ex dat aconcerni ngd sputeresad ution
was gat hered fromt he f our dat a sources. Thi s dat awas di vi ded
conceptud lyintoinfornati ononresd uti on processes enpl ayed, the
stageat and net hod by whi ch cases vereresd ved, andtheti netaken
toresd veor d sposedf thecase. Again, legal aidpdiciesand@C
casevorkguidd inesrestrictedthekinds o d sputeresd ui onprocesses
availableinlega aidand QCcases. Legal aidinthestatesfrom
whi chthe bul k of our datavas drawnis genera ly grantedonly for
cotestedproceed ngs, nat just far negati @i os. Legd adapdicats
nust have pur sued ot her avenues of di sputeresad utionontheli r omn,
adif thereisrnored d spuebetveentheperties, legd adwll nat be
gated Ths, inefect, sdf-fudedlitigatsadthe r | awers have
accesstoawder raged strateg esthandol egd | y-ai dedlitigants
wthintheternsof their grat. Incotrast tothelegd adsituati on,
t he .G surveyed t ended t o encour age cl i ent's t o pursue non-
litigousneans of resd vingtheir d sputes, andtoeschewcont ested
nattersfor ressons of resour ce conservet i on.
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Resolution processes

39

401

The above observati ons were borne out by thefact that whi | e 5%of
privatesdicitos caseshadnocourt invd venent, theproporti onof
@ Ccases wthnocourt i nvol venent was 41% Inafurther 14%of
privaesdicdtas casesthereverenocout dates, sincetheyinvd ved
a Form12Aappl i cati on. LACcases were | ess consi stent wth
expectations, wth 17%of cases havi ng no court i nvol venent,
al thoughinsone of thosetheclient nay havel ost contact before
proceed ngs coul d bei ssued.

The LACNBAhad a pol i cy of using alLocal Gurt rather thanthe
Fam |y Qourt where possi bl e, hence over 40%of LACcases had
Locd or Mg strates Gurt i nvad venant. Thefigurevas hal f that for
privatesdicitors(21%.oca or Mg strates Gurt i nva venent), and
hal f agai nfor @G (10%d.ocd o Mg strates @urt i nvd venert). The
proportionof cases beguninthe Local / Mg strates Gurt andthen
transferredtothe Famly @urt vas 9% or LAG and 6% or private
sdicitars, cosistent wththeprgportiond transfersfoundinthe
Famly Qurt dataset (8%. Fanily Qurt usage ranged f romar ound
onethirdof LACcases and around hal f of Q.Ccases, to over 80%of
rivaesdidtas cases.

Tabl e 6. 4 sets out the di sputeresol ution net hods at t enpt ed and
Fannly Qurt stagesreachedacrossthethreesdicitors datasets.
Theprivatesdicitas dataisdvidedintosd f-fudedand| egal | y-
al ded cases. Catafromthe Fannly @urt sanpl ei s nat i ncl udedinthe
table sinceit isna directlyconparad etotheather three sanpl es
detod fferent sanpl i ngnet hods, couti gtechni quesanddefiniti os.
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TABLE 6.4 Family Court stages reached and forms of resolution attempted by service
provider

Stage/resolution type % LAC % PSSF % PSLA % CLC
Private resolution 7.0 39.7 18.9 21.9
Application for consent orders (Form 12A) 5.9 28.1 9.5 13.3
Application for final orders 70.1 60.3 75.7 35.7
Negotiations between solicitors 40.0 74.4 59.5 33.7
Solicitor negotiations w. unrep. party 30.9 7.4 10.8 28.1
Family Court counselling 24.4 27.3 58.1 12.8
Directions hearing/s 45.1 43.0 54.1 17.3
Interim orders 13.3 16.5 23.0 2.6
Conciliation conferences 3.0 24.8 8.1 0.5
Pre-hearing conference 6.8 14.9 20.3 1.0
Consent orders 18.2 38.0 25.7 11.2
Final orders 14.2 19.8 25.7 12.8

Note: total %s>100, since more than one stage/resolution type possible per case.

402 Thetadeshonsthat acrossal threedatasets, thenast frequently
occurringdi sputereso uti onprocesseswereappl i cationsfor fina
ordersandsadicitor negotiations, fd | oned by directi ons heari ngs
and, inthecaseof sel f-funded and @ Ccases, attenpts at private
resdution. Thisclearlyind catesthet thetyp ca fanly | awvcase,
vhoever thel avwer andwatever thefund ngstatus, isdealt wthby
neans of “litigatiati on” —anmxtureof bothcourt-based and out of
court processes. Thenerefilingof aForm7 does not conmt the
pertiestoaninevitad ylitig ospathtoresd uion

403 Thetabl e al soshows | owproporti ons of Form12Aappl i cati ons and
conci li a i onconferences, and hi ghproportions of appli cati onsfor
find orders, inlegd | y-a dedcases comparedtosd f-funded cases. In
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a her respects, horever, | egd adcaseshad edbyprivatesdicitas
shonedad fferent profilefrom egal a dcases hand ed by i n-house
sdicditas, fa exanglehiger levd sdf atenptedprivateresd uiams,

negatiati ons betweensdicitors, Famly Gurt counsel ling, interim
orders and pre-heari ng conferences, andl over level sof sdicitor

negati ations wthurepresented parti es (suggesti ngLACCl ientsare
narelikd ytofaceurgresatedgponatsthenaepivaesdidctas

legd | y-aidedclients). Rivatesdicitos |egd adcasesd sohad
hi gher level sof bathcaonsent ordersandfind orders, ind cating, as
notedinearlier chepters, theh ger proporti ond privatesdicitas

cases that vereresd ved, conparedtothe hi gher proporti onof LAC
cases uresd ved

404 S f-funded cases had general |y hi gher | evel s of out of court work
thend dlegd adcases—attenptedprivateresd uioms, auicaians
for consert arders, negatiaions betweensdicitors, andnegati at ed
settlenentsresul tinginconsent orders —andal over proporti onof
guicaiosfa find ades. Inaher respects, though, therevasnare
si ml arity between LACand sel f-funded cases, i nthe proporti ons of
cases i nval ving Fannl y @urt counsel | ng, directi ons heari ngs and
interimorders. A f-fundedcasesincl uded hi gher propartions of pre-
heari ng conf erences and fi nal orders t han LACcases, but | oner
proporti ons of thesestepsthenprivatesdicitas |egd a dcases.

405 Qsistert wththeir enphasisonnonlitig ous sd uti ons, @ Ccases
contai ned general |y | owproportions of evenearly Fanly Gourt
stagessuwchas g icatiosfor find orders, Fannly Gurt cousd |ing
and di recti ons heari ngs. These cases a so had | oner proporti ons of
negoti ati ons between sal i citors and consent orders thanthe ot her
groups of cases. Hwvever theydidincludeahighleve of sdicitor
negoti ati ons wthan unrepresented party, suggestingthat Q.C
clients as nuch as LACclients have atendency t o be faci ng an
unr epr esent ed opponert .
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406

407

Inall datasetsthenajor formof ‘ R enpl oyed vas Famly Qurt
counsel ling. Qily verysnal | proportions of cases attended Famly
@urt or conmoni ty- based nedi ati on, andsinceowr sdicitors data
i ncl uded f ewr esponses fromQueens| and, we di d not gai n an
accuadepctured theinpect of thelegd adconferencingpdicyin
that state. Gvenour datasources, wewerea sounabl etoobtain
i nfornati onabout the use of conmuni ty- based fannl y nedi ati on by
peopl e who do not see al awyer —ei ther becausethey donot fedl the
needfor or cannat affordal anwyer, or becauset hey have consu teda
lawyer, LACor @Candbeenreferredd rect!ytoned ati on. Sud es
of federal |l y-funded conmoni ty nedi ati onservi cesin Ml bourne and
Sydney in19%i ndi catedthat around 40%of clientsverereferredto
nediationbyasdicitor or Legd Ad, 5-10%werereferredbythe
Famly Gurt, andtherenai nder (ie thenajority) canetoned ation
by other pathvays. ® Thisisanatter that mght useful ly bethe
suj ect of futher research

Acrossall datasets, thepresence of Fanily Gurt counsel |i ngwas
positively correl atedwththeexi stence of donestic vi d ence and
childabusea | egati ons. Thi s nay beexpl ai nedby thefact that both
Fanl y @urt counsdl lingandtherai singdf suchal | egati ons are nast
likeytooccur inchildren scases. It shou da sobenatedthet the
Fannl y Gurt counsd | i ngservi cedf fers separat e counsdl | i ng sessi ans
vherefear of vid encenakesit ingporopriatefor partiestoattenda
jan session Theprgporti ond separat e counsd | i ngsessi asreported
inthe Famly Qourt’ s Annua Report i s conmensurate w th the
proportions of cases foundinthe study goingtocounsel lingwth
evidenced ah stayd vid encead a wthacurent donesticvid ece
order. A though nunbers vere snal |, therewere al so positive
rel aionshi ps betweenvi d enceand chi | dabused | egati ons and ot her
forns of ACR(nedi ationandlegal a dconferences) inthe LACand

351

Ant hony Love, Lawri e Ml oney and TomFi sher, Federdly-FundedFamily Mediationin
Mée bourne: Outcomes, Costsand Client Satisfaction (AGPS, 1995), p. 43; Lawri e Ml oney et .
al ., Managing Differences: Federally Funded Family Mediationin Sydney: Outcomes, Costs
andClient Satisfaction (AGPS, 1996), p. 77.
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privatesdicitors’ datasets. Theseservi ces donat screenout cases
invd vingvi d ence betveenthe parties. Wilethey purport toapdy
saf eguardstoensurethat vid encei s nat si npl y perpet uat ed t hrough
the AORprocess, t he adequacy and ef f ect i veness of t hose saf eguar ds

i sgoentoquesti on

48 Ntddevariaiosindsputeresd uionprocessesincl udedd fferert
| evel s of usage of Local / Migi strates Qurts anong LACof fi ces,
di fferences between ALGs as to the degree of Family Gourt
i nvol venent and use of Form12Aappl i cations, andare atively hi gh
proportionof cases fromfirns|ocatedin hi gh-i ncone suburbs
reachingapre-hearingconferenceandjudi cid determnati on. There
vered soinerestingpatternsassoci atedwthd fferent Rg stries o
the Famly Gourt. Boththe LACand Family Gourt dat a showed a
hi ghproporti onof casesresutinginjudcia determnationat the
Parranatta Registry. Inthe sane datasets, cases hand ed by t he
AddlaideRegi stryincludedahighproportionof interinordersbut a
lowproportionof final hearings. The Famly Qurt dat a shoved a
simlar patternfor the Bi shane Regi stry, andwni | eved dnat have
sufficient datafrarsdicitarstod scernany conparad etrend, itis
verifiedby other research. *? Accordingtothe Faml y Gourt dat a,
too, Adel ai de cases had t he hi ghest nean nunber of directions
hearings (3.2) andal | pre-hearingevents (5. 1) per case. These
findngsareind catived dd aysingettingtohearinginthe Add a de
Rg stryinperticd ar.

409 The nean nuntoer of stages reached and resol uti ontypes at t enpt ed
per caserangedfrom2 1for QG and3. 5far LAGto4. 3for private
sdicitors. Thel over nunter for Q.G probably resultsfromtheir
particu ar casehand i ngpracti ces and preferences, dthoughthere
nay al so be an el enent of under - counti ng by t hase who conpl et ed
the survey forns. There were consi derabl e vari ati ons bet ween LAC
officesand @G inthisrespect, but fewer variationswthinthe

352  John Dewar and S ephen Parker, w t h Bar bar a Tynan and Donna Gooper, Parenting, Planning
and Partnership: The Impact of the New Part V11 of the Family Law Act 1975 (Fami |y Law
ResearchUhit, GiffithUniversity, Viorki ng Paper No. 3, Mrch 1999).
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410

411

privatesdicitors dataset. Inparticd ar, therevas nod fference
bet ween sel f-funded and | egdl | y-ai ded cases, d t hough cases hand ed
by firns | ocatedi nhi ghi ncone suburbs had ahi gher nean (5.3). In
al threedatasets, the presence of donesticvidenceal |l egati ons
i ncreased t he nean nuniber of st ages reached and resal uti ontypes
attenpted per case, adthesanevestruefor childabused | egati ons
indl bu thelLACdataset (itispossibetha LACsdicitars, sonedf
whomal sodochil dcareand pratecti onwverk, nay be nore experi enced
inded ingwthchildabused | egati ons, and hence hand e such cases
nareeffidetly).

The nean nunber of Fam |y Gourt dat es schedul ed per case was
renarkad y consi stert betveenthe LAC privatesdicitars and Fanily
Qut datasets(3 6dstes/ 3 5pre-heari ngeverts per case). Thefigure
fo AGvesloer (22), againlikdyattribuad eto@& agooroach
tocasehand i ng, but possi bly a so i ncor porat i ng sone degr ee of
under - counti ng. Variations i ncl uded ahi gher nean nuntoer of court
datesfor cases hand edby privatefirnsinhi ghi ncone suburbs and
alower neanfor cityfirns, anddifferences between LACof fi ces,
atribuad etod fferencesincasecharacteristics(eg preseced a
childreresatative donesticvidenced | egati ons, anureresented
party) adrel aivedegeesof Sate @urt usage.

Wiere cases went toaS ate, Local or Mg strates Gurt, the nean
nunber of court attendancesvas 2 3for privatesdicitars cases, 26
for @Ccases and 3. 1 for LACcases.

Stage and method of resolution

42

The stages at whi ch cases fromthe four datasetsinwichaForm7
vesfiledvereresd vedareset ot intad e6.5 It shou dbenatedthat
thestage“a find hearing’ mght refer toanundef ended or contest ed
hearing, i ncl uding heari ngs that settledpart way through. For the
threesdicitas daasets, therevasa soaprgporti onof uresd ved
cases, rang ngfroml1%  or privatesadicitorsto44% or AG. By
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cotrast, the Fanly Gurt fileshby definiti onvereresd vedinorder
tobeind uwedinthesampl e. Thesdicitas figresinthetad ehave
beenre-cal cu atedtorepresent proportions of resolvedFor m7 cases,
inorder tonaket hemconparabl ewththefigures fromthe Famly
Qurt.

TABLEG6.5 Stages at which Form 7 Cases were resolved by service provider

Stage % LAC % PLF % CLC % FC

cases cases cases cases
Before directions hearing 18.0 14.4 25.7 13.3
At/after directions hearing/s 18.0 22.4 43.6 53.2
At/after interim orders 12.7 10.4 2.5 1.6
At/after conciliation conference 2.5 11.2 0.0 6.8
At/after pre-hearing conference 6.1 8.0 2.5 8.3
At final hearing 42.6 33.6 25.7 16.8
Total 100 100 100 100
413 It canbeseenthat quitel owproporti ons of caseswereresd vedat o

44

after aconciliaioncoferencea pre-hearingcoferenceacrossd |
datasets. Wththe excepti onof GG, around 15%0f cases were
resd vedpriar tothefirst drecti onsheari g

Anuntoer of factors nay account for the di screpanci es betweenthe
reso utionrates showninthesdicitors datasetsandthe Famly
Qut datainrdaiontothedrectioshearing's, interi norders ad
find ordersstages. @epossibility, particd arl ywththe LACcases,
isthat bathFanlyand Sate Gurt hearingsareincl uded, axdSate
@urt casesverenmrelike ytoresut ina“fina hearing’. Anather
possibilityistha evetsvwerecoutedd fferently. Thus, for exanl g
ifaReg strar or Judcid Rg strar nadefind ordersinacase, this
nay have beencoutedasresd uiona afind heeringanthesdicitas
surveys, but asresd uionat ad recti ons heari ngont he Fannl y Gourt
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417

cod ngshedt. Itislikdythet theFamly Gurt detaisnarerdiddein
thisrespect. Inrdationtoresd wionbyinterinorders, hovever, the
sdicitas dataisthenarerdidd esource sincethe@urt vou dnct
usual |y knowt het acasei nwhi chinteri morders had been nade had
effectivel y beenresd ved. Hnce, onewoul d expect al owproportion
of casestoberenovedfromtheactivepend ngcases|ist fdlowng
interimorders, bu th svod dnat necessaril ybeanacouraterefl ection
of case out cones.

Averagel engthof Fannly GQurt hearingfor privatesdicitors and
Fanl y Gurt cases vias approxi nat €l y oneandahal f days, wil efor
LACand @ Ccasesit was aday or | ess (Sate Qurt heari ngs vere
al solessthanaday onaverage). Therevas nod fferenceinhearing
lengths between Regi striesinthe Fanmly Gurt data, hovever the
privatesdicitors’ datashoved hearings i n NBAtases bel ng | onger
on aver age (two days) thanhearingsinM ctori an cases (one day).

Therewere sone vari ationsinthe proporti on of cases goingto
hearing (as defi ned) betweenfirnsinhi ghand! owi ncone areas, ad
betveen| egd | ya dedand sd f-fundedcasesintheprivatesdicitas
dataset, athoughthed fferencesjust failedtoreachstatistica
si gni fi cance. Inthe LACand Fanil y Gurt det @, as dbservedearlier,
ardaivdyh ghprgoortiond casesa Rarranattaprocesdedtoheari ng
(hovever defined). Regressionamd ysisind caedthenainpredictors
of nattersproceed ngtoheari ngfor eachdataset, horever therevas
no consi st ency bet ween dat aset's, and predi cti ve pover i neach case
was | ow For LACcases, thosewthnore nattersindispute vere
nrelikd ytogotohearing far AFcases, thoseinvd vingre ativey
short narriagesandred ativelyfewchildrenverenarelikd ytogoto
hearing; andfromthe Fanly Gurt data, casesinva vingachild
representati vehadthe great est chance of proceed ngtohearing

Tabl e 6. 6 shows t he neans by whichthe natters i n each of the
sdicitas datasetsvereresdved Thistadeisnat cofinedtoForm
7cases, adit dsoincludestheproportionof natters uresd vedin
eachdataset. Famly Qurt dataisnat i ncl udedinthetad e because
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itisnat copardd e thesdicitas daareferstoindvidd natters
w thi ncases, whereasthe Fanmly Gurt datareferstocases as a
wa g, thereisnoinfarnati onfromthe Fanil y Gurt dat aabout out
of court settl enents; andthe proporti onaf Forns 12Ainthe Famly
Qut datavesartificiallyconstructedby the sanpl i ng net hod.

TABLEG6.6 Means of resolution of family law matters by service provider

Nature of resolution % LAC % PSSF % PSLA % CLC

cases cases cases cases
Out of court 4.8 14.9 16.8 14.8
Application for consent orders (Form 12A) 0.9 16.8 0.5 12.0
Interim orders 24 2.8 2.6 2.2
Consent orders (negotiated settlement) 28.7 38.3 33.7 13.3
Undefended final orders 7.1 0.6 0.5 0.6
Final orders following contest 18.3 7.0 16.3 4.6
Other/unknown 6.6 8.2 4.2 3.1
Unresolved 31.2 11.4 25.2 49.4
Total 100 100 100 100

418 It canbeseenthat, aspred ctedearlier, sd f-fudednattersinc uded
anuch hi gher proporti onof Form12Aappl i cations thandidl egal
adnatters. WenaForm7vasfiled, self-fudednatterswerenore
likdythenlegd adnatterstoreschanegati aedsettl enart, andhdl f
aslikdytohavefind ordersnadebythecourt fd | owngacontested
hearing. Inaddition, aconsiderabdly|ower proportionof nattersin
sl f - f unded cases renai ned urr esal ved.

419 Mittershand edby privatesadicitors (honever funded) verethree
tinesaslikeyasLACnatterstosettl ewthout court i nvd venent.
Q@nversdy, LACnatterswerefar norelikelytobefinaisedat an
undef ended hearing. Thisis probabl y afunction of the hi gher
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420

421

422

proportionof unrepresent ed opponent s i n LACcases. As between
thetwodifferent forns of legal aiddeivery, natters hand ed by
privatesdicitoswerenorelikd ytoarrivea negati at ed consent
ordersthanverenatters hand ed by LA, andlesslike ytorenain
unresol ved (one quart er as opposedtoonethirdof natters). There
veresiml ar resutsacrossd | four datasetsfor resd uiosbyinerim
adas

The@Ccoumintabl e 6.6is domnated by thefact that al nost
hal f of QCnattersrena nedunreso vedat thetinethefilewas
cdosed Thegea najarityd resd vednattersveresett! edrather then
ad ud cated, wthsettl enent nethods di vi dedfai rly evenl'y bet ween
out of court, Forml2Aapplication, and negoti at ed consent orders
fo | owngaFormv.

Inbaththe LACand @ Cdatasets, therewas consi derabl e variati on
bet ween of fi ces and Gentres as to t he proporti ons of cases and
nattersreso vedand uresd ved. Inbothdatasets, too, uresd ved
cases were associ atedwth | ack of court i nval venent, but di dnot
havesi gnificatlyshorter d oswretinesthanresd ved cases. Mitters
thet tendedtorenai nuresd vedin“resd ved’ casesincl uded property
(LACcases), contact (LACandprivatesdicitors’ cases) andchild
supart (privatesdicitos and@Ccases). \iaionsinresd uion
typesinthe Famly Qurt casesincl udedal owproporti onof Form
12Agpd i cati onsand hi ghproporti onof negati ated consert ardersin
the Brishane Regi stry; the opposite patterninthe Adel ai de and
Sydney Reg stries; andal owproporti onof negati at ed consent orders
andhi ghproparti onof def ended heari ngs at the Newcast| e Regi stry.

Asnatedintheprevious chapter, asubstatia proporti onof Fanly
Q@urt cases (18% includedanapdicationfor costs. Acrossa |l data
sets, hovever, costs were actual |y anardedinonly ar ound 2%of
Casss.
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Resolution and closure times

423

424

Resd utiontinesfor thesdicitors’ and Fanmil y Gurt dat aare not
conparad e, sinceinthecased sdicitas, tinevasca cu aedfrom
daed firstimstructiostodated resd ution, wilefa the Fanly
Qut, tinevas ca cu atedfromthedatethe (nast recet) intiating
gicaionvesfiledtodated renavd fromtheacti ve pend ng cases
list. Hecesdicitors resd uiontinesandFannly @urt d sposi ti on
tinesared scussedseparad yinth ssecti on

Ta e6. 7sets out thened anand 0" percertil eresd uiontinesfor
cases hand ed by di fferent 1 egal servi ce provi ders under di fferent

fund ng ar rangenent s.

TABLEG6.7 Resolution Times by Service Provider

Stage No.cases Median 0%

resolved resolution time resolution time
Legal Aid in-house 301 4.0 months 14.0 months
Private solicitor — self-funded 112 11.0 months 25.7 months
Private solicitor — legally-aided 62 6.0 months 19.4 months
Private solicitor — both 10 15.0 months 36.6 months
Community Legal Centre 107 6.0 months 14.2 months

425

It canbeseenthat LAG hadthe shortest nedi anand 90% esd uti on
tines, folonedby @G. Rivatesdicitors casestook|onger than
LACcases, but d fferent fund ngarrangenentsdidaffect thelength
of those cases, wth (wal ly) | egal | y-ai ded cases bei ngresol ved
nore qui ckl y than (whol |'y) sel f-funded cases. Wi | e t he nuntoer of
privatesdicitors caseswthnixedfund ng(bathlega aidandthe
cdient’somfunds) vesverysnal |, resd wiontinesfor thet category
seemtoind catethat they hadthevorst of bathverl ds.
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Thetine difference between LACandprivatesaicitors lega aid
cases nay beexp a nedby theadd tiond transacti onti neexperi enced
inthelater, ingattingthel el adgudicaion adfuthe stages o
the case, approved by the LAC |t appeared, too, that private
sdicitors legd adcasesinvd vedfurther transacti onti ne betveen
resol utionandfilecl asure (nedi an 3 nont hs el apsedfor | egal | y-
ai ded cases, conparedtoone nanthfor sel f-funded cases), probably
for the sane reason. The di fference bet weenthe t wo cat egori es of
privaesdicitars casesnay beexd a nedbythepresence o property
issuesinsd f-fundedcases but not generd lyinlegd | y-ai ded cases.
As di scussed bel ow aproperty disputeincreasedresa utionti ne,
andthetined fference between | egd | y-ai ded and sel f-f unded cases
vasvirtud lythesane asthetine di ff erence bet ween cases wthand
wthout propertyinissue

Incasesthat didnat i nvol vethe court process, nedi anresd ution
tineacrossa |l datasetswas 4-5nonths, wichwasthesaneasthe
nedi anfor al | LACcases, andnot significantly shorter thanthe
ned anfor d| QCandprivatesdicitors |egdly-ai dedcases. 0%
reso utiontinesfor casesnot go ngtocourt rangedfromiO. 3 nont hs
(LA) to24. 4nonths (privatesdicitors). Ineachdataset there
wer e sone cat egori es of cases i nwhi ch proceedi ngs had beeni ssued
whi ch resol ved nor e qui ckl y t han cases i n whi ch no proceedi ng
vereissued (eg casesresd vingafter thefilingd aForm7, or a the
interimorder stage). Thesefind ngs suggest that “litigation’ per se
does not necessari |y cause ddl ay i nacase, and cases i nvd vi ng court

proceedi ngs canresa ve nore aui ¢kl y t han cases wthout. Mreover,

thefact that se f-funded casestook | onger toresd vethanl egd | y-

ai ded cases, eventhough, as shown above, sel f-funded cases were
norelikelytoberesd vedby negatiati onwhi | el egdl | y-ai ded cases
werenorelikelytoberesa ved by deci sionof thecourt, suggests
thet settlenent isnot necessari |y qui cker then cont est ed proceed ngs.

Inthisinstance, thetype of natter i nval ved (property) vas nore
condlci vetodd aythenthetyped d sputeresd uti onprocess adopt ed
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Particu ar client characteristicswerenat general |y associ atedwth
thetinecasestooktoresd ve, athoughinthe QCdataset, cases
i nval vi ng t he breakdown of anarriagetook | onger toresa vethan
cases i nvol vi ng t he breakdown of ade factorel ationshi p. Gase
characteristics hadnarebeari ngonresd uwiontines, wththeissues
of residence, property, spouse nai ntenance, childsupport andchild
nai ntenance affectingtinesinoneor other of thedatasets. The
presence of donesticvidencear childabused | egati onsd dnat have
asignificant inpact onresal utiontine. Hwever i nthe LACdat a,
the presence of achildrepresentative significantly i ncreased
resd uiontine

Particul ar features of disputeresa uti onhadanaj or i npact on
reso utiontines. Inthe LACand @Cdatasets, resd utiontinewvas
affected by whi chaofficeor QChand edthe case. Acrossal three
data sets, cases handl ed by t he Fam |y Gourt had | onger nedi an
resd uiontinesthancaseshand edby aSae@ut, and, of greatest
staisticd sigificare thenrecout stagesreededadfamsd d spite
resd wionatenpted, thel onger casestooktoresd ve. Neverthdl ess,
it didnot prove possi bl etodevi seasing eregressi onnodel that
voul daccourt for resd uiontinesinal threedatasets; eachthrew
upd fferent explanatory factors. Mreover, nonedf theregressi on
nodel s vere poverful enoughtoformabasi sfor future pred cti ons.
Thedatainall cases was “noi sy”: subj ect toaw de range of
vari aionsandi nfl uences, *

Inthe Fanly Qurt, ned andi spositiontinefor Form7 cases was 5
nont hs, wth 90%of cases di sposed of wthin2l nont hs. D sposition
tinej unped considerabl yif acasevas not reso vedprior toapre-
heari ng conference (this patternwas al soevidert inthe private
sdictas datase). TheFamly @urt detashovedthet goproxi nat ey
25%0of casestook | onger toresd vethanthetargetsset for tineto

Smlaly, theBitishprofilingresearchfoudit veryd fficut tonodd cost driversinfamly
| awcases, anda sofoundsi gnificant cost drivers|ocatedtovards theend of the process (eg
whet her t he case ended i na cont ested heari ng) rather thantowards t he begi nni ng, naki ng
predictionevennoredifficult. Sarah Mcl ean, Reportof thecasePrafilingStudy: Legd Aid
andtheFamily JusticeSystem (Legal Al d Board Resear ch Lhit, 1998), p. 40.
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hearingi nthe @urt’ s case nanagenent gui ddl i nes. For thispropartion
of cases, thereisindeedaprobl emof delayinthe Famly Qurt.
Thel evel of del ay vari ed between Regi stries, wth Adel ai de and
M bour ne experi enci ngthe great est prodl ens and Sydney thel east .

Agai n, denogrgphi c characteristicsof parties(other thangodicat’s
age) d dnat have abeari ngoncasedurati on, wi | eanunber of case
cheracteristics d dhaveaninfl uence. Thesei ncl udedt he presence of

spouse nai ntenancei nthe case (consi stet wththeprivatesdicitas

deta) andpresenceof achil drepresentati ve (consi stent wththe LAC
data). Inaddition, hand ingbythe Add ai de or Bi shane Regi stries,

trasfer froraSae@urt, adFannly @urt counsd Iingsi g fi catly
i ncreased di spositiontine, wil e an unrepresent ed respondent had
thegyositeeffect. Thebest regressionnadd for d spositiontinein
the Fam |y Gourt was nore power ful than any of t hose ener gi ng
frorthesdicdtas dea bu vesd sofa rlycoml ex, aga ncotoud g
dfatsa peddim

Summary

432

Insumary, thenaj ority of famly | awcasesinvd vedanap i cati on
forfird arders, sdicito negatiaios, adatendancea aeo nare
directions hearings, beforearrivingat asettlenent whi chwas
entoodi ed i n consent orders. The nai nformof FCRused was Faml y
@urt counsel 1ing, vihi chappears to provi de adequat e screeni ng for
donesticvid ence. It isna possibletobesocofidet inrdaionto
ot her FCRopti ons.

Qnsi derad el ocd andfund ng-typeveri ations persistedinthearea
o dspueresduion Qeracteristicsd dspueresd ui onverenare
likdytoberd aedtocasedearat eri sticsthentod i et deradt eri stics,
honever theywerea sorel atedtoother characteristics of d spute
resduion ie sarvicepoidas pdides, pefeevesadstraey es
for case hand i ng, court behavi our, andtheinteracti ons bet ween
them It vesinterestingtonoteinthiscontext that | egd -ai d cases
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verequi cker but narelikd ytogotoheari ngwh | e sdl f-funded cases
weretheopposite. A thesanetine, cases hand edbyfirnsinhign
inconeareaswerenorel i kel ytoproceedtoadvanced stagesinthe
Famly Qourt, and had a hi gher nean nunter of forns of di spute
resol utionattenmtedand court attendances schedul ed t han cases
hand ed by ather privatel awfirns.

Fundi ng and represent ati on
Client’ sfunding

434 Therdativeproportionadf se f-funded (65% and| egal | y-ai ded cases
(3% inthedatadta nedfromsdicitorsisnisl ead ng, sincethe
sanpl esweredd i berat el y constructedtoi ncl ude suffi ci ent nunibers
andproporti ons of eachtyped casetoendd eva i dconcl usi ostobe
drawn about eachore, rather thantoaccuratel y represent thetotal
popul ati onof fanly | awcases. Nei ther does the Fannly Gourt data
gveagoodind cationd therd aiveproportiond | egd | y-ai dedand
sel f-funded casesinthe systemoverd |, sinceevidencedf legd aid
vasrard y foundonFannly @urt fil es unl ess aparty vas represent ed
by anin-houselegal aidsdicitor. Gneral practiceinfornation
get heredfromprivatesdicitors, homever, ind catedthet | egal ad
cases nake up around 25%wof privatesdicitors famly |l awork.

435 Inthegreat najority of QCcases, theclient hadbeenfornal Iy or
infornal |y assessedasbe ngindig b efor legd ad, adtherevasno
fud ngfar thedient’scaseaher thantheassi stanceprovi dedby the
ac

436 Wereclientswerel egd | y-ai ded, thenaj ority were assessedt o pay
onl'y the conpul sory contri bution. ® Arel atively snal | proporti on
wererequiredtopay anadditional contribution, athoughprivate
sdicitos legd adcientswrenwelikdytoberequredtodoso
than LACcl i ents.

354 ThishasnowbeenabdishedinMctoria
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437 Ahde progortiond privatesdicitas legd addietsthand LAC
dientshadd fficutieswththeir fud ng, asshominTad e6.8

TABLE 6.8 Legal Aid difficulties by service provider

Problem LAC cases Referred cases
Client determined to be ineligible for legal aid 4.4% 11.5%
Application for extension of aid rejected 2.8% 12.6%
Legal aid grant terminated 23.1% 6.9%
Legal aid cap reached (referred cases only) 9.2%
Terms of grant limited way case could be handled 4.9% 21.8%
Total with one or more problems 30.3% 39.1%

438 Theconsi derad y hi gher propartiondf privatesdicitors legd aid
casesinwhichit vesrecordedthat theterns of theclient’slegd ad
grant |imtedtheway t he case coul d be handl ed nay be partly
atribuadeto'pditicd’ saemtsbysdidtasfillinginthefans—
ie theirviewthat al legd aidgratshavethiseffect. Theony
cat egory of probl emi nwhi chtherewvas ahi gher proporti onof LAC
casesvestermnationd legad adgants, wichisattribuad ebath
toahi gher proportionof LACclients|osingcotact, and LAG bei ng
apparentlynoreal ert tochangesincliets eighilitystatusad
noreready totermnate grant s wenthi s occurred.

Client’s representation

439 LACand A_Ccases showed a hi gh degree of client novenent,
althoughthiswas usudl |y after rather thanbeforethey reachedthe
officeor legal centrethat participatedinthesurvey. 10%of LAC
clients and 16%of A.Cclients had had previ ous represent at i on.
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However the LACor Q. Cceasedtoact for theclient i naround 40%
of cases. InLACcases thereasons for ceasingtoact wereeven'y
d vi dedbetveenthedient | osingcotact andtheclient’ sgrant beng
ternmnat ed or exhausted. | n Q. Ccasesthe naj or reasonfor ceasi ng
toact vasthat theclient lost contact, al thought herewas sone
variaionbetveen@Gonthispant. Asinila proportionof private
sdicitors’ clientshadhadprevious representati on (179, but the
sdicitor ceasedtoact inonly 16%0f cases, nost usud |y becausethe
client novedtoanother salicitor, or againlost contact. Qient
novenent vas norelikelyinlegal adthaninse f-funded cases, and
norelikelyinMctoriathanin NSA

Child representation

440 Ve haveseenthat presencedf achildrepresentativeis associ ated
wthcases of |onger durati onand/ or whi charelikd ytoproceedtoa
cotestedhearing Intheprivatesdicitors andFanly Qurt data
sets, therevasachil drepresentati ve appoi ntedi n 13%of cases,
a though| ess t han 10%0f LACcasesincl udedachil drepresentati ve.
The Famly Gurt dat a al so showed vari at i ons bet ween Regi stri es,
wthardaivdyh ghproportionof chil drepresentati ves appoi nted
inBisbane, andared ativelyl owvproporti oninMi bourre.

Other party’s representation and unrepresented parties

441 Theather partyvaswad |y or partially unrepresentedi nar ound 40%
of LACand Q. Ccases (Wthsignificant variati ons between of fi ces
adlegd catres), bu inoly 12 3% privatesdicitars cases(wth
al oner percentagei nproperty cases). Inthe Fanly @urt det aset,
15%of appl i cant's and 34%of respondents werewhol [y or partially
urereserted, wthvariati ons bet ween Regi st ri es and bet wveen Form
7 and Form12A cases. There was no gender di f f er ence bet ween
unrepresent ed respondent s i nthe Fanil y Gurt, but unr epresent ed
applicatsvwerenmrelike ytobenal e
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442 Theprivatesdicitors’ adFamly @urt detaind catedthet aparty' s

fund ngadreresentationstatusisnost likd ytomrror thet of the
ot her party. Thus, asd f-fudedpartyisnast likdytohaveasd f-
funded gpponent, al egdl | y-al dedpartyisnast |ikd ytohaveal egd | y-
ai ded opponent, andan urrepresented party i snost |i kel ytohave an
u epresented opponent. Theprivatesdicitors dataal sosuggested
that casesarenmrelikel ytoresd vewherebothparties aresel f-
fundedthanvinerebothpartiesarel egd | y-ai ded

Fund ngandreresentai onsta us d sohadani npect oncaseresd uti on
andd spositiontines. Rivatesdicitas casesinwichbathperties
verelegal | y-ai dedtooktheshortest tinetoresd ve, wilecasesin
wi chbathparti esvere se f-fundedt ook the | ongest tine, and cases
withnxed pai rsfell i nbetween. The presence of an urr epresent ed
opponent reduced LACcaseresol utiontineandsimlarly, the
presence of an urr epresent ed respondent reduced Fannl y Qurt case
dspositionting bathindl casesandincasesthat vent tohearing.
Thelatter, hovever, incl udedahighproporti onof defaul t j udgnents
and undef ended heari ngs. These observati ons nay beinterpretedas
denarstrati ngd sadvantage/ | ack of poser onthepart of ureoresent ed
respondents, or sinplyacha cetoreachanearlyresd uti onrat her
thenfigt thecase

Summary

444

Insummary, | egal ai dwork nade up around aquarter of thefamly
lawork of thesdicitorsworespondedtothesurvey. Thengj ority
o legd addietspadolytheconpu sory cortribution, adprivate
sdidtas dietsverelesslikdythenlACd ietstohavethar | ed
adgat termreted Rrtlyincosequece, pivatesdidtas diets
werelesslikdytol eavetheservi ce-provi der thanvere LACand Q.C
clients. Inasubstantial mnority of LACand Q. Ccases the servi ce
provi der ceasedtoact for theclient beforethe casevas resa ved.
LACand @ Cclientswerea sonorel i kel y toface an unrepresent ed

opponent, al thoughingenerd, parties’ fundingandrepresentati on
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statustendedtonirror eachather. Ingenerd, too, anurepresented
party nade a case shorter (duetoearly settl enent or defaul t or
undef ended j udgnent ), whi | e cases wthtwo sel f-funded parti es t ook
thel ongest ned antinetoresad ve.

@ncl usi on

445 The purpose of theprofilingstudywastolay the groundwork for

47

subsequent conpari sons of thelegal services providedtosel f-
fund ngand| egdl | y-ai dedfannl y | awcl i ents. Vi@ neededtoi dentify
areas of conmonal i ty betweenthe servi ces provi dedtodi fferent
cientsbydfferent providers, inorder toemsurethat vevou dnat be

conpari ng “appl es and oranges”.

¢ have found that the fanil y | awcasewor k servi ces of f ered by
AGat thetineof thesurvey weresubstantially different from
thosedfferedby ather providersinthefid d QGverenorelikdy
torestrict therangedf clientsandtypesof nattersdedt wth, in
perticd ar targetingd i etswisecasesfe | atsiceled addighlity
gui del i nes, but who were al sounabl eto afford private | egal

rgresataion AGdsodtenrestrictedass stacetoperti cd ar types
of d sputeresd uti onprocesses. Thus, @G provi ded aspeci a i sed
serviceainedat fillinggapsrather than‘conpeting wthother

nai nstreamservi ce provi dersinfamly |l aw

Inrd aiontotheaher provi ders (LAG adprivatesdictas), there
i sadegree of coomon ground, althoughthisisrestrictedbythe
parangtersd legd adfund ng Inessence, LAG, privatesdicitors
foled daddietsadpivaesdidtasfa sdf-fudngdietsdl
deal wthchildren snatters, of wi chresi denceandcotact arethe
nost conmon. The naj ority of chil dren’' s casesinvo veat | east a
Form7 appli cati on, andfocusi ngoncasesinvwii chaForm7isfiled
asodeal swththeissuethat legd adislikdytobegrantedfor
proceed ngsrat her thannegati ati ons. Suichafocus, hovever, | eaves
asi de ar ound 40%of sel f - f unded cases vihi ch concernproperty onl'y.
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449

Withinthiscomonfie d, wewoul dstill expect tofinddifferences
bet ween LACcases, privatesdicitors |egal adcasesandprivate
sdicitors sdf-fudedcases, interns of client denaggphi cs, a her
nattersinva vedinthecase (particu arly propertyissuesinse f-
funded cases), level sof vid enced | egeti ons, resd uti onprocesses,
and opponent’ s fundi ng/ representationstat us. I nadd tion, vewvou d
expect tofindl ocd veriaias, catredaraund Faml y Gurt Reg stries,
andthisfactor needstobebuilt intotheresearchdesignfor the
secondstage of theprg ect (and shou dbetakeni ntoaccount inather
faml y | awresearch).

Ve woul dal sohopetoreplicate (or a |east test further) other
find ngsaf theprofilingstudy, suchasthat thecasesof legd aid
dientsareresd vednarequi ckl ythanthose df sd f-fud ngd i ents,
thet firnsinh ghinconearess gpear todfer their dietsageaer
qatityd servicesthenahers, adthet the“ord neril y prudent sd -
fudnglitigant” seens preparedtospendquiteasubstatia anaunt
of hi s/her scarceresources onfamly | awproceed ngs.

Beyonditsoriginal aim theprofilingstudy has al so yi el ded
consi derabl edetai | edinfornati onabout famly | awcl i ents, cases,
and di sput e resal uti on processes vwhi chwe hopew || be of useto
pal i cy nakers, acadenncs andserviceproviders. Thereisverylittle
equi val ent det aavai | abl efromot her sources. The study sheds | ght
onissuesasd verseastheusedf FCRinfamlylaw thewvay famly
vid enceinpacts onfanml y | awcases, del aysinthe Famly Qurt,
adtheeffect onthe@ut of ureresetedlitigats. Assnatedinthe
introduction, thisisthenast extensi ve and conprehensi ve prafiling
study of famly | awcases undert aken amywhere. As such, it nakes a
substatia cotribuiontotheliteraawreonfamlylawadlegd ad
SEViOss.
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CASE ID
(JRC use only)

JUSTICE RESEARCH CENTRE

LEGAL AID SERVICES IN FAMILY LAW

PART 1 SURVEY - SOLICITORS’ FILES

The following survey is designed to collect information about family law files. To allow us to construct an
accurate representation of the cases dealt with by different service providers it is vital that we are able to
collect the most accurate information possible. Could you please assist us by completing this form and
providing all information that you have recorded in your files.

FILE IDENTIFIER

(Please give us some way of identifying this file that will allow us to contact you and ask further questions
about it if necessary — eg. if you miss a question, or an answer is unclear — but which also preserves client
confidentiality. For instance, you may provide your firm’s file reference number so long as the client’s
name is not disclosed, or you may prefer to keep your own record of the files included in this survey, with a
separate means of identification. This information will not be recorded in any data base or reported in any
of the results of the survey.)

A) CLIENT DEMOGRAPHICS

1. WHAT WAS THE CLIENT’S SEX? I:l Male I:' Female
(tick one)

2. WHAT WAS THE CLIENT’S YEAR OF BIRTH? 19

3. AT THE BEGINNING OF THE CASE WHAT WAS THE D:l:']
CLIENT’S POSTCODE?

4. WAS THE CLIENT BORN IN AUSTRALIA? yes I:I no

L gotoQ.5

IF NO:

a) WHAT WAS THE CLIENT’S COUNTRY OF BIRTH?

(please print)

b) WHICH YEAR DID S/HE ARRIVE IN AUSTRALIA?
(fill in one; give the most recent date if client entered Australia more than once)

19 OR I:l unknown

5. DID THE CLIENT REQUIRE THE ASSISTANCE OF AN INTERPRETER?
(tick one)

(] L]

I'f you have any problens fillingout thisform please cal | ROBEMARY HNTERon (02) 9221 3900 1
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6. WAS THE CLIENT OF ABORIGINAL OR TORRES STRAIT ISLANDER DESCENT?
(tick one)
yes I:l no I:l unknown
7. WHAT WAS THE CLIENT’S OCCUPATION?
(please print)
8. AT THE BEGINNING OF THE CASE DID THE CLIENT
(tick one)
mainly depend on his/her own income? £ go to Q. 9
mainly depend on social security benefits? £ go to Q. 10
mainly depend on the financial support of a spouse/partner/other relative? £ go to Q. 10
mainly depend on some other income source? [specify. 1
t gotoQ.9
have no income? £ go to Q. 10
9. AT THE BEGINNING OF THE CASE, WHAT WAS THE CLIENT’S APPROXIMATE
GROSS INCOME? (fill in one)
$ /per week  OR $ / per annum OR I:l unknown
10. AT THE BEGINNING OF THE CASE WAS THE CLIENT LIVING IN
(tick one)
I:l his/her own home — owned outright I:l his/her own home — with mortgage
I:l private rental accommodation I:l public housing
I:l a caravan park I:l a parent’s or relative’s home
I:l temporary/emergency accommodation I:l a boarding house
I:l other accommodation [specify 1
11. DID THE CLIENT HAVE ANY VERIFIED PHYSICAL, INTELLECTUAL OR

PSYCHIATRIC DISABILITIES? (tick one)

I:l no I:l yes I:l unknown

I'f you have any probl ens fillingout thisform please cal | ROBEMMRY HNTERon (02) 9221 3900
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B) MATTERS INVOLVED IN THE CASE AND COMPLEXITY OF THE CASE

12. DID THE CASE CONCERN (tick one and fill in appropriate details)
a marriage? Number of years
a de facto relationship? ~ Number of years

other relationship? [Specify ]

13. HOW MANY PARTIES OTHER THAN THE CLIENT (not including a child
representative) WERE INVOLVED IN THE CASE?

14. WHAT MATTERS WERE INVOLVED IN THE CASE?
(tick all that apply and fill in details if appropriate)
Decree
|:| (1) DISSOLUTION |:| (2) ANNULMENT

Children
|:| (3) RESIDENCE/CUSTODY |:| (4) CONTACT/ACCESS

|:| (5) CARE, WELFARE, DEVELOPMENT/GUARDIANSHIP

[ ] spECIFIC ISSUES
[specify 1

|:| (7) PARENTING PLAN

Property
|:| (8) PROPERTY DIVISION |:| (9) SOLE USE & OCCUPATION

Maintenance/Child Support
I:l (10) SPOUSE/DEFACTO MAINTENANCE I:l (11) CHILD MAINTENANCE

|:| (12) CHILD SUPPORT |:| (13) PARENTAGE TESTING
Enforcement
|:| (14) INJUNCTIONS/RESTRAINING ORDERS

[specify. ]
|:| (15) BREACH OF ORDER (s112AD) |:| (16) CONTEMPT

|:| (17) LOCATION/RECOVERY ORDERS

Other
|:| (18) CROSS-VESTED MATTERS

[specify 1
|:| (19) OTHER [specify 1

I'f you have any problens fillingout thisform please cal | ROBEMARY HNTERon (02) 9221 3900 3
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15. WHAT WERE THE YEARS OF BIRTH OF THE CHILD OR CHILDREN WHO WERE
THE SUBJECT OF THE CASE?

.19 2219 319 4. 19 5. 19 6. 19

OR I:l the case did not concern children

16. WHAT FORMS OF PROPERTY WERE THE SUBJECT OF THE CASE?
(tick all that apply)
matrimonial home family car/s household possessions
other real estate business superannuation
other property OR the case did not
[specify ] concern property

17. WERE THERE ANY ALLEGATIONS OF DOMESTIC VIOLENCE BETWEEN THE
PARTIES? (including physical, emotional, sexual violence, threats, economic abuse — whether or
not they were formally raised in proceedings) (fick all that apply)

no unknown
L goto Q.18 t goto Q.18

I:l yes — allegations that the client was subjected to violence

I:l yes — allegations that the client perpetrated violence

IF YES:

a) WAS THERE A HISTORY OF VIOLENCE IN THE RELATIONSHIP?

I:' yes I:' no I:' unknown

b) DID EITHER PARTY OBTAIN A STATE DOMESTIC VIOLENCE ORDER? (count both
interim and final orders) (tick one and fill in details if appropriate)

I:' yes [number 1 I:' no I:' unknown

c) IF EITHER PARTY OBTAINED A STATE DOMESTIC VIOLENCE ORDER, WAS IT
ALLEGEDLY BREACHED?

I:l yes I:l no I:l unknown

d) WERE ANY CRIMINAL CHARGES BROUGHT IN RELATION TO THE VIOLENCE?

I:l yes I:l no I:l unknown

I'f you have any probl ens fillingout thisform please cal | ROBEMMRY HNTERon (02) 9221 3900 4
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18. WERE THERE ANY ALLEGATIONS OF CHILD ABUSE IN THE CASE?

(including sexual abuse, physical abuse and neglect — whether or not they were formally raised in

the proceedings) (tick one)

yes no unknown
£ gotoQ.19 £ goto Q.19

IF YES:

WERE ANY ALLEGATIONS SUBSTANTIATED BY COMMUNITY SERVICES?

I:l yes I:l no I:l unknown

C) DISPUTE RESOLUTION

19. TIME TAKEN TO RESOLVE THE CASE

a) What was the date of the first consultation with the client? I:I:I:I

d m y
b) What was the date of the first application for legal aid ? (fill in one)

| | | OR I:l no application made
d

m y
¢) What was the date of final resolution? | | | | OR unknown/
(fill in one) d m y not resolved

d) What was the date the file was closed?

20. COURTS DEALT WITH
(fill in appropriate spaces; use “not applicable” if relevant)

a) Which Family Court registries dealt with the case?

b) Which State Courts dealt with the case?

(excluding any state domestic violence applications)

OR I:l no courts involved

21. HOW MANY COURT ATTENDANCES WERE SCHEDULED

a) in the Family Court? t length of any hearings
b) in a State Court? t length of any hearings
¢) for Family Court counselling? OR I:I no court dates set

days

days

I'f you have any problens fillingout thisform please cal | ROBEMARY HNTERon (02) 9221 3900
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22. WHAT FORMS OF DISPUTE RESOLUTION WERE ATTEMPTED AND HOW WERE
MATTERS ACTUALLY RESOLVED?
(This question deals with processes which were attempted and successfully employed to resolve
matters in the case.)

a) IN THE ‘ATTEMPT’ COLUMN, PLEASE PLACE A TICK NEXT TO ALL THE METHODS
OF DISPUTE RESOLUTION ATTEMPTED IN THE CASE.

b) IN THE ‘RESOLUTION’ COLUMN, PLEASE INDICATE WHICH OF THE LISTED DISPUTE
RESOLUTION METHODS FINALLY RESOLVED EACH SEPARATE MATTER IN THE CASE.
In specifying each matter, please use the following code numbers:

(1) dissolution; (2) annulment; (3) residence/custody;
(4) contact/access; (5) care, welfare, development/guardianship; (6) specific issues;
(7) parenting plan; (8) property division; (9) sole use and occupation;
(10) spouse/de facto maintenance; (11) child maintenance; (12) child support;
(13) parentage testing; (14) injunctions/restraining orders; (15) breach of an order —s.112AD;
(16) contempt; (17) location/recovery orders; (18) cross-vested matters;
(19) other
Attempted Resolved
(tick all that (fill in matter numbers
apply) for how each matter

was finally resolved;
if no resolution, leave blank)

|:| PRIVATE RESOLUTION

|:| PRIVATE MEDIATION

|:| LEGAL AID CONFERENCE

|:| FAMILY COURT COUNSELLING

|:| FAMILY COURT MEDIATION

; NEGOTIATIONS BETWEEN SOLICITORS
L SOLICITOR NEGOTIATIONS WITH AN UNREPRESENTED PARTY.
[ | APPLICATION FOR CONSENT ORDERS (FORM 12A)
|| APPLICATION FOR FINAL ORDERS

[ | DIRECTIONS HEARING/S

|| CONCILIATION CONFERENCE

[ | PRE-HEARING CONFERENCE

INTERIM ORDERS in ___Family/___State court
CONSENT ORDERS in ___Family/___State court
|~ | UNDEFENDED ORDERS in ___Family/__State court
: FINAL ORDERS/DECREE in ___Family/___State court
[ ] APPELLATE DECISION

|:| OTHER [specify ]
[ ] uNKNOWN

I'f you have any probl ens fillingout thisform please cal | ROBEMMRY HNTERon (02) 9221 3900
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23. WERE ANY ORDERS FOR COSTS MADE?
(tick all that apply)

I:l no orders for costs OR
I:l order/s in favour of the client l:l orders against the client

D) FUNDING and REPRESENTATION DETAILS

24. WAS THE OTHER PARTY (or principal other party if more than one) REPRESENTED
BY (tick all that apply — eg. if representation changed during the course of the case)

I:l a private law firm £ funded by: |:| legalaid OR |:| self OR
|:| probono OR |:| unknown

I:l a Legal Aid Office, in-house |:| a Community Legal Centre
I:l self-representing I:'

25. WAS THERE A CHILD REPRESENTATIVE APPOINTED?

(]~
I:l yes L |:| Legal Aid Office, in-house OR |:| private lawyer, legally aided
OR |:| not legally aided

26. HOW WAS THE CLIENT’S LEGAL REPRESENTATION FUNDED?
(tick EITHER all that apply in the first column OR one in the second column)

unknown

IN PART IN FULL

I:l I:l Self-funded

Legal aid — compulsory payment waived

Legal aid — compulsory payment only

Legal aid — additional client contribution (cash or charge over house)

Community Legal Centre

Pro bono

No legal representation

HRn N
HEn N

I'f you have any problens fillingout thisform please cal | ROBEMARY HNTERon (02) 9221 3900 7
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27. DID ANY OF THE FOLLOWING OCCUR AT ANY STAGE DURING THE CASE?
(tick all that apply)

The client was determined to be ineligible for legal aid

The client’s application for an extension of aid was rejected

The client’s legal aid grant was terminated

The client’s legal aid cap was reached

The terms of the client’s grant of aid limited the way the case could be handled

None of the above

28. DID THE CLIENT HAVE PREVIOUS LEGAL REPRESENTATION IN THIS CASE
BEFORE COMING TO THIS LEGAL SERVICE PROVIDER?
(tick one; if more than one previous representative, specify most recent)

I:I no previous representation

I:I yes b I:l private lawyer — legally aided I:l private lawyer — self funded

I:l Community Legal Centre I:l Legal Aid Office, in-house

29. DID THIS LEGAL SERVICE PROVIDER CEASE TO ACT FOR THE CLIENT?

[ »

yes L client moved to [other] private solicitor — self-funded
(tick one)
D client moved to [other] private solicitor — legally-aided

I:l client moved to other legal representation — in-house Legal Aid Office
or Community Legal Centre

|:| client moved to [other] private solicitor — pro bono
|:| client moved to other legal representation — unknown funding status
|:| client became self-representing by choice

client became self-representing due to exhaustion of funds
(legal aid or other)

|:| client lost contact/no further instructions

I:l other reason [specify. ]

THIS IS THE END OF THE SURVEY. THANK YOU FOR YOUR TIME AND CO-OPERATION

I'f you have any probl ens fillingout thisform please cal | ROBEMMRY HNTERon (02) 9221 3900
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Summary of Commonwealth Legal Aid
Guidelines

Appl i cations nust neet —
. the neans t est

e thequdines, ad

. thereritstest.

If anatter satisfiesal thesetests, there evant Legal A dQnmassi on
Oetermnesinaccordancewththeguiddinesthenatureandextent o |egd
assi stancetobegranted, if any (applications neetingthetests and
guideinesnaystill bergected, havingregardto“avail abl e funds and
copeti ngpriarities’).

Theneanstest isthetest usedbythere evant Legal A dQ@nmassi onas at
thedated gdicaionfar assi stace

Theneritstest consists of —

* thelegd adfactud neritstest: thegodicationor resposefar wi ch
assi stancei s sought nust have “reasonabl e prospect s of success”;

e the"odnaryprudet sdf-fudnglitigat test”: agat of assi stace
nay only be nade whereit i s consideredthat anordinarily prudent
sdf-fud nglitigant wod driskhisa her fundsi nproceed ngs;

o the"ggrgriaeessdo sperd nglinmtedpudiclegd adfuds’ test: a
grant of assi stance nay onl y be nade when t he cost s i nvol ved are
varratedbythelikd ybenefit tothegodicat ar, i nsoned rcunst ances,
t he conmuni ty.

Theguidelinesrelatetoparticul ar types of Gmmonveal thfamly | aw
natters, for exanpl e —
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Parenting orders

Legal assi stance nay be granted where thereis adi spute about a
substartid issue, adtherehese ther beenarecat attenpt toresd vethe
di spute by prinary disputeresa ution, or prinary disputeresd utionis
inororiateor inracticd, eg Werethereisalikdihoodof videnceor
ase

Child maintenance/child support

Sagelnatters (pre-Child Support Act) shou dnornal |y bedealt wihby
achil dsupport serviceor i nfornationservice providedby thelLegal Ad
Gonmissi on or a Gomunity Legal Centre. Legal assi stance nay be
gatedif used suchaserviceisna goropriaeor inpractica because—

* thecaseisvery conpl ex

* theapdicant needs urgert orders

e theappicant haslanguageor literacy prodlens or aninte | ectua ,
psychiarica physicd dsaality

* led assistacehes beengatedfar o her proceed ngs and nai nt enance
cannat be separ at ed f romt hose proceed ngs

* thechildisover 18

 theapplicant isdefendinganapplicationfor childnai ntenance or
i ncreased nai nt enance i N ci rcunst ances werethe casei s conpl ex or
ugt, o

e paentyisindspueinacased goparet liadlityfo nai ntenance

For Sage2(post-CGi l dSuppart Act) natters, | egd assistacenay begated
inrelationtoanapplicationtodepart fromachi | dsupport assessnent
wher e Legal Al d Gonmissi on or Gonmuni ty Legal Gentre services are
unabl etoassist, andtheapd i cant wshestoopposetheapdication, or a
Depart ure fromAssessnent of fi cer has nade a departure deci sionwth
whi chtheapplicant isnot satisfied Gantswl | usual lybelintedto
assi stancefor Mg strates Gurt proceed ngs, unl ess such proceed ngs are
ot aealadde
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Divorce

Legal assi st ance nay be grant ed where —

e anapplicationfor disso uionisinperative(eg. if it wudend
cotinuedherassnent orill treatnent of thegodicat), or

* theapplicant suffers specia hardshipsuchas adisabilityor
d sadvatagewi chprevent s sel f-representation, o

o  asptsd thegyicationvarrat egd assistace(eg dfficutiesin
provingthenarriage, o needtod spensewthservi ce) andfor reasons
of conpl exity, it woul dnot bereasonabl etoexpect theapplicant to
conduct the proceed ngswithout | egal representati on.

Property

Legal assistance nay only begrantedinrelationtorea estate, the
preservationof assets, fundsfromwi chtheapdicant canonlyreceivea
deferredbenefit (eg. superamuati on), or wereassi stanceistobegranted
for other famly |l awnatters (ot her t han spouse nai ntenance). Wihreal
estae thegodicat nost belikd ytoretanthefamly hone, but unabl eto
borrowsuf fi ci ent funds bothto buy out the other party and pay t he
aticipaedl egd costsd theproceed ngs.

Legal assistancefor representationis|imtedto proceed ngs werethe
equityinthepropertyind sputeislessthan$20,000. Schassi stacew! |
usual lyonly befor Mg strates Gurt proceed ngs.

Weretheequityinthepropertyind sputeis|essthan$10, 000, assi stance
nay only begrantedfor negatiati onsor ather prinary d sputeresa ution
[or QOESSES.

Inadd tion, thegu odlines specifyanoverd | spend nglinnt i nany case of
$10,000for party professi ona costs (i ncl udi ngcounsel, expertsreports
anda her d shursenents). InsoneSaesthisisanasd uelint, wilein
othersthe Legal A dQ@mmssionretai ns sone di scretiontoextendthe
grant of aidby afurther $2,000i nexceptional circunstances. The
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guddinsinsoeSaesfuther specifythet if it gopearslikdythet the
cost of any casew || exceed $10, 000, t he case shoul d be hand ed by t he
Legal A d Gmmassi oni n-house vher ever possi bl e.

Rocedrestoenfarcefind ordersaretreatedas separatenatters, wtha
costslint of $2 000,
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