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Executive Summary

Unrepresented litigants have become an increasingly prominent
phenomenon in contested cases in the Family Court of Australia since the
mid-1990s. The research project on which this report is based set out to
answer the following questions about this group of litigants:

1

What were the numbers and proportions of unrepresented litigants
appearing in contested cases in the Family Court during the five
vears 1995-1999, at both trial and appellate levels?

What internal or external changes may have contributed to or been
associated with any increases?

Did unrepresented litigants at both trial and appeal levels display
any particular demographic patterns or differ in any significant
ways from litigants who were legally represented (for example in
terms of their sex, ethnicity, or income status)?

Did the cases involving unrepresented litigants at both trial and
appeal levels display any particular patterns or differ in any
significant ways from cases in which all litigants were represented
(for example in terms of the issues involved, or the stages at which
cases were finalised)?

What difficulties (if any) have unrepresented litigants experienced,
and what impact have they had on the Family Court’s processes at
appeal level?

To what extent and in what ways has the appearance of
unrepresented litigants at appeal level hindered the development of
the Family Court’s jurisprudence?

What model or models of intervention are most appropriate to
avoid any problems identified in relation to the appearance of
unrepresented litigants at appeal level?
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The first four questions were investigated via a quantitative study of
Family Court files from the years 1995-99, the resulis of which are
reported in Part L. The last three questions were investigated via a
qualitative study of Family Court appeal files from the year 1998-99, the
results of which are reported in Part 1L

Part I: The Dimensions of Self-Representation

The quantitative study involved a sample of first instance and appeal files
taken from each of the five years of the study, from three Registties of the
Family Court: Sydney, Parramatta and Adelaide. Data on litigant and case
characteristics were extracted from the files and statistically analysed.

Unrepresenied Litigants

In response to the first research question, the data showed that
approximately 31 per cent of litigants at first instance, and 18 per cent of
litigants on appeal were unrepresented at some siage during their case, At
first instance, unrepresented litigants were more likely to be partially
represented rather than fully unrepresented, while the opposite was true on
appeal.

In response to the second research question, there was a steady increase in
the proportion of fully unrepresented litigants at first instance between
1995 and 1999, beginning at 4.6 per cent and doubling to 9.0 per cent by
the end of the period. Since there was an increase in applications to the
Court over the same period, the increase in the proportion of fully
unrepresented litigants meant an increase in the actual numbers of fully
unrepresented litigants appearing in the Court,

The propottion of pattially represented litigants peaked in cases in which
an application was filed in 1996. This peak comesponded with the
introduction of Simplified Procedures in the Family Coust in Januvary
1996, together with background economic factors that may have made
legal representation more difficult to afford. Neither the introduction of the
Family Law Reform Act in mid-1996, nor cuts to family law legal aid in
July 1997, had a significant impact on the proportion of unrepresented
litigants in the registries studied. The effect of the legal aid cuts may have
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been mitigated by background economic factors (particularly falling
unemployment), plus the fact that in NSW, where two of our three
registries were located, the impact of the cuts was somewhat delayed,

There was no significant change in the proportion of unrepresented
litigants in appeal cases across the five years of the study.,

In response to the third research question, fully unrepresented litigants at
both first instance and on appeal were more likely than fully represented
litigants to be male, and more likely to be reliant on welfare payments.
They were also somewhat more likely to have been born in a non-English
speaking country (especially fully unrepresented respondents at first
instance).

Partially represented litigants fell quite literally between the fully
represented and fully wnrepresented groups. In relation to sex, they were
more like fully unrepresented litigants, In relation to country of origin and
income status on appeal, they were more like fully represented litigants. In
relation to income status at first instance, they shared characteristics with
both other groups: more likely than fully represented litigants to have
welfare payments as their main source of income, but when this was not
the case, likely to have incomes similar to those of fully represented
litigants.

Regression modelling indicated that the significant predictors of
representation status at first instance were registry, sex and income source.
The odds of being fully unrepresented rather than fully represented were
twice as high for litigants from the Adelaide Registry as for those from the
Sydney Registry, three times as high for men as for women, and almost
three times as high for those for whom welfare benefits were their main
source of income. The odds of being partially represented rather than fully
represented were 1.5 times higher for litigants from the Adelaide and
Patramatta Registry than for litigants from the Sydney Registry, almost
twice as high for men as for women, and 1.7 times higher for those whose
main source of income was welfare benefits.

In appeal cases, the significant predictors of representation status were



ix

litigant role, sex and income source. The odds of being fully unrepresented
rather than fully represented were neatly eight and a half times greater for
appellants than for respondents, nearly 12 times higher for men than for
womer, and over 21 times higher for those whose main source of income
was welfare benefits. The odds of being partially represented rather than
fully represented were over six times higher for appellants than for
respondents.

Cases Involving Unrepresented Litigants

Almost half of the cases at first instance and 30 per cent of appeal cases
involved at least one litigant who was unrepresented at some stage during
their case. In Adelaide more than 50 per cent of cases involved a partially
or fully unrepresented litigant throughout the entire survey period. While
the proportion of cases involving a partially represented litigant fluctuated,
the proportion of cases involving a fully unrepresented litigant doubled
from 7.5 per cent in 1995 to 15.0 per cent in 1999,

In response to the fourth research question, cases involving unrepresented

litigants at both trial and appeal levels did differ in significant ways from

cases in which all litigants were represented. At both first instance and on

appeal, cases involving a fully unrepresented litigant were much more

likely to involve only children’s matters, to be of shorter than average

duration, to finalise in the early stages of the case, and to be resolved by

withdrawal, abandonment, default judgment or dismissal, rather than by

agreement between the parties or by judgment following a trial or appeal -
hearing.

Cases involving a partially represented litigant at both first instance and on
appeal were also more likely than cases involving only fully represented
litigants to concern children’s matters. By contrast to cases involving a
fully unrepresented litigant however, cases involving a partially
represented litigant at both first instance and on appeal were of longer than
average duration, and correspondingly more likely to finalise at or close to
final hearing or appeal judgment. At first instance this pattern was
associated with a greater likelihood that these cases would include
evidence of family violence and child abuse, the appointment of a child



representative, and enforcement proceedings.

These findings suggest that fully unrepresented litigants may be
disadvantaged by their inability to negotiate with the other party and to
understand and comply with court processes. At the other end of the
spectrum, children’s maiters at first instance, which are particularly
difficnit, and involve allegations of family violence and the appointment
of a child representative, may be most likely to generate partially
represented litigants, who doggedly pursue their cases beyond their ability
or their willingness to pay for a lawyer, or beyond any legal aid assessment
of the merits of their case.

Further exploration of the nature of partial representation suggested that
patterns of partial representation are varied and complex. Some partially
represented litigants may be making use of ‘unbundled’ legal services,
under which they take some responsibility for the preparation and/or
presentation of their case. Different kinds of partial representation over
time were also identified, including litigants beginning their cases
unrepresented and subsequently gaining representation, litigants
beginning their cases represented but their solicitor ceasing to act for them,
litigants experiencing a hiatus in their case after which they lost or rejected
representation, and one-off changes of representation status. These
patterns frequently overlapped, and appeared to apply equally to litigants
who could afford to pay for legal representation and to litigants whose only
access to a lawyer would be through a grant of legal aid. The different
patterns of partial representation do, however, suggest possible
interventions that the Court might adopt {0 encourage parties to obtain and
retain legal representation.
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Part I1: The Impact and Experiences of Unrepresented
Litigants on Appeal

The qualitative study involved an in-depth analysis of all available appeal
and application for leave to appeal files opened in the 1998-99 financial
year. Documentation examined as part of the study included grounds for
appeal, outlines of argument, appeal books, correspondence with Appeals
Registrars, transcripts of the hearing at first instance, and judgments of the
trial judge and the Full Court.

The appeal materials yielded three categories of unrepresented litigants on
appeal, defined by their experiences of and behaviour within the appeal
process. ‘Vanquished” litigants were those who could not afford legal
representation, were not eligible to receive legal aid, and were in general
overwhelmed by the family faw system itself. Several were from a non-
English speaking background, or suffered from a psychiairic or intelectual
disability. The particular difficulties experienced by this group in fulfilling
procedural requirements prior to hearing resulted in a relatively iugh rate
of abandoned appeals. ‘Serial appellants’ were parties who brought
multiple appeal applications before the Court. They created significant
difficulties for the Court, as they had a tendency to appeal every decision
(including interim orders and procedural directions), abused the assistance
of Appeals Registrars, and often based their multiple grounds for appeal on
a belief that their personal rights had been infringed. ‘Procedurally
challenged’ litigants in person fell between these two extremes. Litigants
in this group were not as enmeshed in the process of lifigation as ‘serial
appellants’, and exhibited a wide array of characteristics, but were clearly
identifiable as having suffered because of procedural difficulties and lack
of procedural knowledge and experience in their time at the Family Court.

In response to the fifth research question ‘vanquished’ and ‘precedurally
challenged’ litigants were disadvantaged by their inability to comply with
appeal procedures, particularly the preparation of appeal books. Serial
appellants, on the other hand, created problems for the Court with lengthy,
unfocused and legally irrelevant grounds for appeal and outlines of
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argument, and created considerable work for Appeals Registrars in
responding to their requests and demands for assistance.

In tesponse to the sixth research question, our analysis of appeal files
suggests that the appearance of vnrepresented litigants at appeal level has
not hindered the development of the Family Court’s jurisprudence. This is
primarily because, in a discretionary jurisdiction, the majority of appeals
concern factual matters in the exercise of the trial judge’s discretion, and
the Full Court most often upholds the trial judge’s exercise of discretion.
Secondly, the Court does identify cases for the development of legal
principles, but it tends to do so regardless of how the case has been
presented by the parties: it may ignore parties’ invitation fo develop or
clarify the law on a particular point, or it may find jurisprudential merit in
a case that the parties have not presented as such, Unrepresented litigants,
have, however, had an impact on the development of a new strand of
jurisprudence dealing specifically with the way in which trial judges
should ensure a fair trial for litigants appearing in person.

In response o the last research question, we suggest that in order to assist
potentially ‘vanquished’ and ‘procedurally challenged’ litigants in pessen,
and to ease the burden now carried by Appeals Registrars, attention should
be focused on the appeal process prior to hearing. There could be a greater
level of educative support given to unrepresented appellants to assist them
in understanding what the appeal process entails. Arrangements could be
made for the provision of duty solicitors or pro bono legal assistance for
unrepresented appellants in framing grounds for appeal, and/or at the
settlement of the Appeal Book index. Steps could be taken to reduce the
cost of obtaining the transcript of first instance proceedings, which
represents a considerable stumbling block for many unrepresented
appellants. Guidelines for the treatment of unrepresented parties at trial
could be extended and applied to the appeal process.

Serial appellants, by contrast, create distinet problems for the Couxt which
may not be alleviated by assistance at pre-hearing. There would be some
benefit in dealing with this group distinctly, for example by requiring that
parties seek leave to appeal for any but the first appeal ariging from the
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same first instance proceedings or associated appeal process, or by the
Court more aggressively imposing s 118 orders. As with unrepresented
litigants at first instance, the diversity of unrepresented litiganis on appeai
suggests targeted strategies and a balancing of objectives rather than any
simple or singular approach.






Introduction

Background to the Research

The Family Court has experienced a noticeable influx of unrepresented
litigants in fhe past few years, While self-representation in divorce
proceedings is very common, and is a logical consequence of the fact that
modem divorce is a largely administrative procedure, the presence of
unrepresented parties in uncontested divorce cases has not been secen as a
problem. Rather, discussions of untepresented litigants in the Family
Court tend to concentrate on litigants appearing in person in contested
proceedings conceming the residence and welfare of children, and/or the
division of marital property after divorce. This is the group of litigants on
which this report will focus,

A survey conducted within the Family Court found that in a two week
period during 1998, 34.6 per cent of cases coming before a registrar,
judicial registrar or judge had at least one party unrepresented.! The
Australian Law Reform Commission (ALRC) conducted a study of
Family Court files finalised in May-June 1998 as part of its reference on
the federal civil justice system, and found that 41 per cent of the cases
involved at least one party who was unrepresented or partially
represented.” Moreover, the Full Court of the Family Court has also seen a
growth in unrepresented appellants, who for several years have appeared
in similar proportions to the level of unrepresented litigants at trial level®

1 Family Court of Auvstralia (1998b), table 8.3.
2 Australian Law Reform Commission (1999), 375.

Family Court of Australia (1958a), 40 (36% of appellants and 37% of applicants for leave io
appeal during 1997-98 were in person).
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In 1999, the Chief Justice raised concerns about the implications of this
trend for the development of family law jurisprudence.* In February 2002,
ABC Television screened a documentary as part of its series on ‘DIY
Law’, which dramatised the difficulties faced as a result of lack of legal
representation in Family Court trials, for everyone concerned: the
untepresenied party, the judge, and the opposing party and their lawyer.

There are 2 number of factors which may have contributed to the increase
of unrepresented litigants in the Family Cowrt, Most notably, the
Commonwealth government made significant cuts to the legal aid budget
for family law from July 1997, Prior to that date, the Commonwealth and
State and Territory governments shared a funding pattnership in which the
Commonwealth provided approximately 55 per cent of legal aid funding,
and the States and Territories 45 per cent. The State and Territory Legal
Aid Commissions then determined their own funding priorities and the
distribution of legal aid funds between criminal, civil and family law.
From 1 July 1997, the Commonwealth withdrew from the funding
partnership, and instead assumed cxclusive responsibility for funding
matters under Commonwealth law, primarily family law. At the same
time, it reduced its total legal aid budget by around 20 per cent. It also
introduced a set of guidelines for the disbursement of family law legal aid
funds, which included a more stringent merits test, restrictions on the types
of matters that would be funded, and a cap on funding for any individnal
case.S These changes are thought to have led to a significant escalation in
the pumber of litigants compeled to represent themselves because they do
not qualify for legal aid, or because their legal aid funding has run out,

The legal aid sitnation may not be the only operative factor, however. For
example, in Janvary 1996, the Family Court introduced Simplified
Procedures governing applications for orders relating to children and
property. These procedures were implemented as a resuit of
recommendations for change to provide access to the Family Court with as

4 Nicholson (1999), 3. Set also Johngon and Johnson (1998) Fam LR 21.

Reality Bites - Do-Ii-Yourself Law, Episode One: Private Lives, Hilton Cordell Productions
for the Australian Broadeasting Corporation, ABC TV, 26 February 2002,

6 Sec Hunter et al. (2000), 6-7; Fleming (2000); Woone {2001).
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little cost and complexity as possible. The reform recognised that the great
majority of applications filed in the Family Court result in agreement
between the parties and consent orders, rather than a full trial before a
judge. Thus, it did not make sense to require all applications to comply
with procedures designed to prepare cases for trial, when most of them
would never go to frial.” It was consequently made simpler to file an
application and to move through the early stages of Family Court
proceedings. Initiating applications only have to contain minimal
information, such as the parties’ details and the orders sought. In turn, this
made it easier for litiganfs to bring their cases in person rather than
requiring a lawyer to negotiate complex court processes. This reform may
also have had some impact on the number of unrepresented litigants
appearing in the Court.

Thirdly, amendments o the Family Law Act 1975 contained in the Family
Law Reform Act 1995 came into force in July 1996. Among other things,
the Reform Act introduced principles into the patt of the Act dealing with
child welfare, which state that children have a right of contact on a regular
basis with both their parents and with other people significant to their care,
welfare and development, unless such contact would be contrary to the
children’s best interests.® The Family Court’s statistics show that there was
a steep rise in the number of residence/contact applications made to the
Court following the introduction of the Family Law Reform Act,® which
subsequently increased pressure on the shrinking legal aid budget. A
further issue intersecting with the Family Law Reform Act has been the
rise of the organised fathers” rights movement, which has placed reliance
on the Reform Act’s principle of shared parenting,'® has criticised both the

7 See for example Apsiralian Law Reform Commission (1997), paras 8,11-8.12; Aunstralian
Law Reform Commission (1999), 337-57; Brown (1998), 4-5.

Family Law Act 1975 {Cth), s 60B(2).

9 Family Court of Austcalia (1998a), figures 3.5, 3.6 (files opened and applications 1989-90 to
1997-98, orders sought 1989-90 to 1997-98); Family Law Council (1997), 45-46; Women’s
Legal Service (1998), 10-11.

10 Family Law Act 3.60B. Popular interpretations of this section are at least s impartant in this

context as the actual words used and the Court’s expressed views on the section. See in
particalar Rhoades et al. (1999); Dewar et al. (1999b); Rhoades et al. (2000).
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Family Court and legal aid for failing to support fathers’ claims in this
respect, and in some cases encourages men to self-represent in pursuing
their claims.!? It is notable that of the unrepresented family law litigants
surveyed by the ALRC, 17 per cent responded that they either did not
obtain or ceased to have legal representation because they did not want a
lawyer. In the Family Court’s study, 31 per cent of unrepresented parties
who responded to the survey said they did not need legal representation.'?
For at least some of these, lack of representation may have been a strategic
choice,

A considerable amount of research has now been undertaken in response to
the emerging phenomenon of unrepresented litigants in the Family Court.
This research has focused on three main issues. First, the Court’s research
noted above, and some other studies, have been concerned specifically
with the impact of legal aid cuts.”® Secondly, some studies have been
concerned to document the experiences of unrepresented litigants in the
Court, and of the Court and opposing lawyers with unrepresented
litigants.'* Thirdly, research has examined the ways in which the Court
might better accommodate unrepresented litigants.'> Among the latter is
the Family Court’s current “Self representing litigants project’, which,
among othet things, is holding consultation meetings with self-represented
litigants in the Court, in order to better understand and respond to their
suppott needs. The aim of the project is ‘to develop a coordinated national
approach: to provide services that are fair, open, consistent and

11 See for example Kaye and Tolmie (1998); Springvale Legal Service (1996), 16; Wonten's
Legal Service (1998), 55-56. ' ’

12 Family Court of Australia (1998b), 10.

13 For example Family Court of Australia (1998b) (the Family Count also conducted a similar

survey in 1996 in order to generate data for its submission to the Senate Inquiry into the
Australian Legal Aid System); Springvale Legal Service (1998); Dewar et al. (1998}

14 For example Dewsr et al. (1998); Matruglio (1999), 35-53, 97-100; Family Law Council
(2000); Dewar et al. (2000).

15 In particular Australian Law Reform Commission (1999}, 375-80; Amstralian Law Reform

Commission {2000), 359-64. See also Coleman (1998); Hunter (1998); Dewar et al. (2000);
Australian Institute of Judicial Administration (2001}, Fanlks {2001).
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understandable to all and conscious of the needs of self-represented
litigants.’16

In addition, some data on the characteristics of unrepresented litigants, the
characteristics of cases involving unrepresented litigants, and dispuie
resolution in those cases, is available from the ALRC’s study,”” and from
the Justice Research Centre’s research into the profiles of family law
cases.'® However, this data provides only a snapshot of the position as at
mid-1998. It does not identify any changes over time or any trends in the
profile of cases involving unrepresented litigants. Neither have changes
over time in the level of unrepresented litigants been able to be identified
using the Family Court’s record system, Blackstone, since this contains
only limited historical data on the filing of applications, and has onky
relatively recently begun to record the representation status of litigants in
the Court.

The research reported here, therefore, was designed to gatber information
on the dimensions of the increase in unrepresenied litigants over time, and
to gain a better understanding of the possible influences on that increase. It
was also designed to test the comcerns raised about the impact of
unrepresented appellants at appeal level in the Family Court. It began with
the premise drawn from previous studies,'® that unrepresenied litigants are
not a homogeneous group, that there are a range of reasons why parties
might appear in the Family Comt without a lawyer, and that policy
responses to unrepresented litigants should therefore be differentiated to
take account of these differences.

16 Self represented litigants project website:  <hitp:/fwww.familycourt.gov.awlitigants-
{Accessed 30 October 2001).

17 Matruglio and McAllister (1999), part 10,
18 Hunter (1999), 53-54, 99-100, 133, 171-72, 206-207.
19 Hunter (1998); Austratian Law Reform Commission (1999); Dewar et al. (2000),
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Research Questions

The questions the research sought to address were as follows:

1

What were the numbers and proportions of unrepresented
litigants appearing in contested cases in the Family Court during
the five years 1995-1999, at both trial and appellate levels?

What intetnal or external changes may have contributed to or
been associated with any increases?

Did unrepresented litigants at both trial and appeal levels display
any particular demographic patterns or differ in any significant
ways from litigants who were legally represented (for example in
terms of their sex, ethnicity, or income status)?

Did the cases involving unrepresented litigants at both trial and
appeal levels display any particular patterns or differ in any
significant ways from cases in which all litigants were
represented (for example in terms of the issues involved, or the
stages at which cases were finalised)?

What difficulties (if any) have unrepresented litigants
experienced, and what impact have they had on the Family
Court’s processes at appeal fevel?

To what extent and in what ways has the appearance of
unrepresented litigants at appeal level hindered the development
of the Family Court’s jurisprudence?

What model or models of intervention are most appropriate to
avoid any problems identified in relation to the appearance of
unrepresented litigants at appeal level?

The methodologics employed to address these research questions are
described in chapters 2 and 8 of this report. The report is divided into two
main parts. Part I (the quantitative study) deals with questions 1-4, while
Part II (the qualitative study) deals with questions 5-7.
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Terminology

The terms ‘litigant in person’, ‘self represented litigant” and
‘unrepresented litigant’ are generally treated as synonymous in the
literature,® and in this report are used interchangeably to refer to a party to
a contested case who conducts their case on their own behalf, without legal
representation. However there are subtle differences of meaning between
the three terms. ‘Self-represented litigant’ implies some element of choice
or activity on the part of the litigant in representing themselves.
“Unrepresented litigant’ focuses on the fact that the person is Jacking legal
representation, and implies that this is a disadvantage. “Litigant in person’
is more neutral, simply describing the fact that the party is appearing in
person. The report also uses these terms to collectively describe both fully
unrepresented litigants and partially represented litigants.

As will be explained in the following chapters, many litigants in fact do not
spend the whole of their case either represented by a lawyer or
unrepresenied, but rather might be represented at some stages, but
unrepresented at others. For example, a person might commence theit case
unrepresented, but then obtain a lawyer in the course of the proceedings.
Conversely, a person might commence their case with a lawyer, but their
lawyer might cease to act for them at some stage in the case, and they may
then continue on their own. Alternatively, a party might make the
occasional court appearance in pexson, but be otherwise represented.
There are a number of different patterns of partial representation (as
discussed in Chapter 6), but the common feature is that the litigant is
neither fully unrepresented, nor legally represented throughont. As just
noted, partially represented litigants are discussed in this report alongside
fully unrepresented litigants, although differences between the two groups
are also observed.

20 In the United States, the term used is ‘pro se litigant’.



The report uses a number of specialist terms which will be familiar to
family lawyers and academics, but may not be familiar to other readers.
Definitions of these terms are provided in Appendix 1. Terms defined in
Appendix 1 are indicated in bold type the first time they appear in the text
of the report.



PART 1

The Dimensions of Self-Representation
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2

Methodology

As noted in the previous chapter, the quantitative questions the research
sought to address were as follows: :

1 What were the numbers and proportions of unrepresented
litigants appearing in contested cases in the Family Court during
the five years 1995-1999, at both trial and appellate levels?

2 What internal or external changes may have contributed to or
been associated with any increases?

3 Did unrepresented litigants at both trial and appeal levels display
any particular demographic patterns or differ in any significant
ways from litigants who were legally represented (for example in
terms of their sex, ethnicity, or income status)?

4 Did the cases involving unrepresented litigants at both trial and
appeal levels display any particular patterns or differ in any
significant ways from cases in which all litigants were
represented (for example in terms of the issues involved, or the
stages at which cases were finalised)?

In relation to question 2, we were particularly concerned to assess the
impact on the level of unrepresented litigants of:

» the infroduction of Simplified Procedures in the Family Court, on
8 January 1996

» the introdunction of the Fan.ljly Law Reform Act, on 11 June 1996,
and

* cufs in legal aid for family law, and the introduction of new
Commonwealth legal aid guidelines affecting family law, on 1
July 1997.
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Each of these changes was discussed in the previous chapter.

The methodology uwsed to answer the quantitative questions was an
examination of Family Court files from the five years 1995-1999,

Sampling

Rather than taking cases from only one registry, or from all registries of the
Family Court, it was decided to focus on three, namely, Sydney,
Parramatta and Adelaide. Taking cases from only one registty may have
given misleading results, becanse we knew from previous research that
there are substantial variations in the demographics of parties appearing in
different regisiries, the types of cases handled by different registries, and
the resolution patterns in different registries.? On the other hand, it would
have been impractical to gather case files from each of the 11 registries of
the Family Court of Auvstralia.

The Sydney, Parramatta and Adelaide Registries were chosen because
they each handle sizeable caseloads, and, from previous snapshot data
collected by the Family Court and the ALRC, they appeared to represent a
range of experience with unrepresented litigants. For example, the Sydney
Registry generally deals with wealthier parties and a high proportion of
property matters.”” The existing data suggested that it would have a
relatively low proportion of unrepresented litigants. By contrast, the
Parramatta Registry generally deals with patties of lower socio-economic
status, with a high proportion from non-English speaking backgrounds,
and a high proportion of children’s matters.”? The data suggested that
Parramatta would have a relatively high proportion of unrepresented
litigants, Adelaide has a similar profile to Parramatta, although its clientele
are much more likely to be from English speaking backgrounds.* The data
suggested that Adelaide might fall into the mid-range in the level of

21 Hunter (1999), chap 5.
22 Hunter (1999), 145, 148,
23 ibid, 19, 26, 141, 148,
24 ibid.



Methodology 13

unrepresented litigants. The Melbourne and Dandenong Registries were
not included because cuts to legal aid occurred earlier in Victoria than in
other States, in anticipation of the Commonwealth’s cutbacks from July
1997, therefore making it difficult to isolate the effect of legal aid cuis
from other potentially influencing factors,

First Instance Cases

A random sample was taken from each of the selected registries, of files in
which a Form 7 application for children or property orders, or a Form 12
application for maintenance orders was filed, in the years 1994-95, 1995-
96, 1996-97, 1997-98 and 1998-99. The total mumber of Forms 7 and 12
applications filed in the three registries in each of those years is shown in
the following graph (the corresponding figures can be found in Table 2.1 in
Appendix 3). It can be seen that the number of applications filed increased
between 1994-95 and 1997-98, before falling slightly in 1998-99.

Figure 2.1: Total number of Form 7 and Form 12 applications filed in
the three registries
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The sample consisted of a consecutive, two week run of files in which a
relevant form was filed in the month of May in each year. The sample
therefore consisted of numerical sequences of files, to assist the task of file
retrieval. The month of May was chosen in order to be able to isolate the
effects of the various changes outlined above. Thus, the May 1995 cases
would have commenced before any of the changes occurred. May 1996
cases would have felt the effect of Simplified Procedures, but preceded the
introduction of the Family Law Reform Act. May 1997 cases would have
been affected by the Family Law Reform Act, but not by the legal aid cuts.
May 1998 cases would have experienced the effect of the legal 2id cuts,
while May 1999 cases would give some indication of continuing trends.

The IT Unit of the Family Court provided us with a comprehensive list of
file numbers that met our sampling specifications in the three registries,
that is, cases in which either a Form 7 or a Form 12 (the ‘identifying
document”) was filed during the two week sample period in each year. It
should be noted that although in most of the cases the identifying
document was the first (initiating) document on the file, in some cases, the
file had already been open for a petiod of time, and the identifying
document had been filed by one of the parties subsequent to previous
proceedings in the case.

Based on the full year figures from the Family Court’s Annual Reports for
the number of Forms 7 and 12 filed in each registty in each of the sample
years, it was estimated that the sample would yield total numbers of 550
files from Sydney, 500 files from Parramatta, and 600 files from Adelaide.
However, some of the files on the list provided were unable to be located or
viewed, or could not be coded since the identifying document was missing
from the file. In addition, due to the cost and time required to retrieve files
older than 1995, the list was culled to exclude files that had been opened
more than two years prior to the filing of the identifying document.
Although this tended to reduce the number of very long running cases in
the sample, it did not impact on the number of files from any particular
year, and there was no reason to believe that any other group of files was
underrepresented in the sample. It also became clear that the list provided
by the Court included cases in which a Form 7A (response to a Form 7)
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had been filed during the sample period, and we included these in the
sample as well,

In all, 1470 cases wete included in the final sample: 495 from the Sydney
Registry, 497 from Parramatta, and 478 from Adelaide — roughly an equal
distribution of cases from each of the three registries. The distribution of
cases broken down by year and registry is shown in Table 2.2 in
Appendix 3.

Overall, 106 (7.2 per cent) of the files were recorded as being still active at
the time the coding was conducted, the majority dating from the later years
of the sample, The remaining 1364 cases were finalised, including 27
cases in which the matter appeared to have been finalised but there was no
record of it being removed from the active pending cases list.

A total of 3027 individual parties appeared in the cases in the sample: 50.6
per cent were women (n=1531), 49.3 per cent wete men (n=1492), and
four were organisations such as banks or government agencies. The
propottions of men and women appearing as applicants and respondents in
the cases are shown in Table 2.3 in Appendix 3.

Appeal Cases

For the appeal file analysis our aim was to obtain all files originating in the
Parramatta, Sydney or Adelaide Registries in which a Form 42 Notice of
Appeal or Form 67 Application for Leave to Appeal was lodged in the five
year period 1995-1999. For appeal purposes, the various regisiries of the
Family Court are grouped into three Appeals Registries: Northern (based
in Brisbane), Eastern (based in Sydney), and Sounthern (based in
Melboume). The Parramatta and Sydney files were therefore located in the
Eastern Appeals Registry, while the Adelaide files were located in the
Southern Appeals Registry,

While the Court keeps electronic records of first instance cases, for appeal
files, only manual registers are available, comtaining only limited
information. Based on the manual appeal registers, we expected fo view
526 files from the Eastern Appeals Registry, and 107 files from the
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Southern Appeals Registry. In both registries (and also in the Northern
Registry, as discussed in relation to the qualitative study), the file retrieval
process was hindered by the Court’s filing systems. Generally the appeal
files were kept in 2 common area. However in all registries some files were
missing and wete net able to be located, particularly within the time
constraints that we had. In particular, appeal books and files had
sometimes become separated, so that one was available but not the other,

For the Eastern Appeals Registry in particular, appeal files from the earlier
years (especially 1995 and 1996) were not easily accessible as most had
already been archived, and retrieval was expensive and difficult, so only
those files that were available in the Court were coded. Furthermore, as
the appeal register is not centrally computerised, there were found to be a
number of inconsistencies in file management between registties, and
even within registries, for example in the allocation of file numbers to
cross-appeals and to fresh appeals by the same appellant, and in the
numbering and handling of applications for leave to appeal.

One consequence was that in coding the files, it became obvious that in
some instances there were multiple files relating to the same litigants,
which (in most instances) the Court had dealt with together. We therefore
decided to classify multiple files relating to the same parties as an
individual ‘case’, and to examine representation status primarily at that
level, This also has the effect of not over-inflating the number of
unrepresented Litigants appearing in appeals, which would tend to occur if
the figures for files alone were examined, when one unrepresented litigant
may have filed several related Notices of Appeal and Applications for
Leave to Appeal.

On the other hand, where files that involved the same parties had been
dealt with by the Court at separate times, and were not related directly to
each other (for instance where there was an appeal on one matter in 1997,
and then a subsequent appeal on a separate issue in 1999), we have treated
these files as separate cases.

In total we were able to examine 473 individual appeal files, relating to 409
separate appeal cases: 216 from Sydney, 105 from Parramatta, and 88
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from Adelaide. The samples from the Eastern Appeals Registry (Sydney
and Parramatta) were skewed towards the later years of the sample period,
due to the difficulties of retrieving files from the earlier years. The figures
from each registry by year are shown in Table 2.4 in Appendix 3.

Overall, 394 of the appeal cases examined (96.3 per cent) were recorded as
being finalised, with only 13 cases still active at the time the coding was .
conducted, and two cases in which it was unclear whether the case had
been finalised.

In total there were 896 individual parties appearing in the appeals
examined: 791 were former sponses or de factos, 93 were other parties
(including other individuals and family members, child representatives,
companies, and government departments), while 12 were unknown.
Among the former spouses or de factos, the majotity of appellants (60.9
per cent) were male. The breakdown of former spousal parties by sex and
role is shown in Table 2.5 in Appendix 3.

Measures
Information from each file wasrecorded on a coding sheet (see Appendix 2).
The information recorded for each case included:

* parties’ representation status at various stages, and dates at which

those stages occurred

* pasties’ sex, country of origin, occupation, source of income and
level of income where available, and whether they were the
applicant/appellant or respondent

« the matier/s involved in the case

» how and at what stage the case was disposed of (or what stage had
been reached in cases not yet finalised), and the date of
finalisation,

Information on parties’ representation status at various stages enabled us
to determine whether parties should be classified overall as ‘fully
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tepresented’, ‘partially represented’, or ‘fully unrepresented’. Thus, for
instance, a litigant represented at one coust appearance but not at another
was noted as being partially represented. This information came from
documents filed by the parties, and court records concerning appearances
at various kinds of hearings. If a party was represented at the time a
particular document was filed by them, the document should have
included the name of the party’s solicitor, If a party was represented for a
particular hearing, the court record should have noted who appeared on the
patty’s behalf. The indications of representation for hearings clearly
depended upon accurate recarding by court staff, and may not always have
provided a {rue record, but overall they may be considered quite reliable.
Since our definition of representation was based solely on what could be
observed from the court file, we were unable to discern whether, for
example, an apparently unrepresented litigant had received advice or
assistance in preparing their case, such as from a community legal centre.

We also observed that in the Parramatta Registry, litigants at first instance
were required to attend a Case Conference in the initial stages of the case,
and they usually attended this conference on their own. Since this was such
a common occurrence, it has been discounted from the determination of
litigants’ overall representation status,

Some demographic information was more readily available than others.
For example, the party’s sex, and whether they were the applicant or
respondent, were always recorded. However information on country of
origin, occupation and income was not always availabie. Information on
country of origin and occupation might be included on court forms, or in
affidavits (written evidence) submitted by the parties. Information on
income was most often available in cases concerning property matters, in
which parties were required to provide detailed information about their
income and expenditures, but was often missing in cases concetning
children only,

The demographic information was gathered in order to be able fo
determine whether unrepresented or partially represented litigants had a
different profile from fully represented litigants, For example, were
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unrepresented litigants more likely to be male than female? Were they
more likely fo come from English speaking backgrounds, or to have low
incomes?

Information on the matters involved in the case, and how and when the
case was finalised were readily available from the court files. So too was
case duration, calculated as the period between the date of the first and last
documents on the file. At first instance, this included cases in which the
substantive issues on Form 7 or Form 12 may have been dealt with
relatively quickly, but there may have been an earlier, or subsequent,
divorce application (e.g. divorced 1995, but filed Form 7 in 1997). It is
therefore important to note that our calculation of the length of cases is
longer on average than that shown by previous ALRC and Justice
Research Centre studies, which considered only the time taken in relation
to the substantive issues.? This difference had no impact on our measures
of representation status, however. Since a substantial majority of people
now handle their own divorce without legal representation,® the inclusion
of parties’ representation for their divorce application as part of their
overall representation status would have given a skewed picture of the
level of unrepresented litigants in contested proceedings in the Family
Court, Accordingly parties’ representation status for their divorce
application was not included in the assessment of their overall
representation status.

The information on matters involved, duration and resolution enabled us to
determine whether cases involving fully unrepresented or partially
represented litigants had a different profile from cases involving fully
represented litigants. For example, were unrepresented litigants more
likely to appear in children’s matters than in property matters? Did cases
involving fully unrepresented litigants take longer or shorter to finalise
than the average?

25 Australian Law Reform Commission (1999), 325; Hunter {1999}, 162.

26 For example in the year 1998-99, of the 47,996 divorce applications filed in the Family Court
of Australia, 33,378 (69.5%) were filed in person: Family Court of Australia (1999), 73,



20  Unrepresemted Litigants in the Family Court of Australia

Analysis

The coded data was entered into a database and subjected to statistical tests
to determine whether there were any associations between representation
status and the date of the inittating document (and hence the various
changes to the family law system mentioned earlier), demographic factors,
or case characteristics. It should be noted that the study design provides the
ability to detect statistical associations, but not to determine the direction
of the associations. Thus it is not possible to say that certain factors are
either a cause or an effect of representation status, although we do
speculate as to the reasons why particular associations might occur. Where
several factors proved to be statistically associated with representation
status, we then underfook a multivariate (logistic regression) analysis to
determine the relative size of the associations between variables, and the
nature of the association with the variables in combination,
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3

The Incidence of Unrepresented Litigants

The research questions addressed in this chapter are:

1 What were the numbers and proportions of unrepresented
litigants appearing in contested cases in the Family Court during
the five years 1995-1999, at both trial and appellate levels? and

2 What internal or external changes may have contributed tc or
been associated with any increases?

We were interested to determine, first of all, the overall level of
unrepresented litigants appearing in the Court at first instance and on
appeal during the study period. Previous studies also suggested that
respondents were motre likely than applicants to appeat unrepresented, and
that there would be variations in the proportion of unrepresented litigants
between registries, and we sought to determine whether our figures were
consistent with these previous observations.

Second, we were interested in whether there had been any increase in the
propdrtion of unrepresented litigants appearing at trial level and appeal
level during the study period, and if so, the size of the increase. We were
also parficularly interested to determine the impact, if any, that the July
1997 legal aid cuts had had on the proportion of unrepresented litigants in
the Family Court. ' :

Overall Incidence of Unrepresented Litigants

Of the 3027 litigants involved in the study at first instance, 66.4 pet cent
were fully represented for the entire duration of their case, 23.4 per cent
{(n=708) were unrepresented at some point in the matter but represented
for other parts of the case, and 6.9 per cent (n=208) were fully
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unrepresented for the entire duration of their case, The remaining 3.3 per
cent of litigants (n=101) did not appear (usually respondents who did not
bother to defend against their former pariner’s application), or their
representation status was unable to be determined. For the remainder of
this section, these ‘unknown’ litigants have been excluded.

It is notable, then, that the majority of ‘unrepresented’ litigants at first
instance (77.3 per cent) wetre partially rather than fully unrepresented
throughout the course of their case.”

Figure 3.1: Raepresentation status of litigants at first instance and in

appeal
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Of the 896 litigants involved in the appeal study, 69.6 per cent (n=624)
were fully represented throughont the entire duration of the appeal, 9.2 per
cent (n=82}) wetre fully unrepresented throughout the appeal, and 5.5 per
cent (n=49) were partially represented during the appeal proceedings. The
remaining 141 litigants (15.7 per cent) — mostly respondents — either did

27 In a conference paper delivered in March 2001, Justice Faulks adverted to the difficulty in
counting the number of litigants in person in the Family Court because they could be
represenied at one time and not at another: Faulks (2001). Ouors is the first report to quantify
the numbers and relative proportions of fully and partially unrepresented litiganis,
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not appear, or their representation status was unable to be determined. For
the remainder of this chapter, these ‘unknown’ litigants have also been
exclnded from the analysis.

Of the 755 litigants in the appeal study for whom representation details
were available, the percentages can therefore be adjusted fo 82.5 per cent
fully represented, 10.9 per cent fully unrepresented, and 6.6 per cent
partially represented. Compared to litigants at first instance then, litigants
on appeal were more likely to be fully represented, but also more likely to
be fully unrepresented, with partial representation not the prominent
feature on appeal that it was at first instance.

Incidence of Unrepresented Litigants by Role

The earlier findings of the ALRC and the Justice Research Centre
suggested that there are more unrepresented respondents than applicants.?
The findings of the cument study in relation to litigants at first instance
were consistent with these results. Twenty-six per cent of applicants and
37 per cent of respondents wete unrepresented at some point in time during
their matter (ie. combining partially represented and fully unrepresented
litigants). For litigants who were unrepresented for the entire duration of
their case, the proportions were reduced to 4.7 per cent of applicants and
9.7 per cent of respondents. Respondents were significantly more likely
than applicants to be unrepresented.?

On appeal, however, the opposite patiern occurred. It was found that
appellants were significantly more likely than respondents to be fully
unrepresented or partially represented, and less likely than respondents to
be fully represented.®® While over one quarter of appellants were fully or
partially unrepresented, less than 10 per cent of respondents were in this
position.

28 Matruglio and McAllister (1999), 10,1; Hunter (£999), 171.
29 «2=48,699, df=2, n=2926, p=0.000,
30 ¥?=53.936, df=2, n=755, p=0.000.
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The contrast between the position at first instance and on appeal is shown
in the following two graphs. The accompanying Tables 3.1 and 3.2 may be
found in Appendix 3.

Figure 3.2: Representation status at first instance by litigant role
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Figure 3.3: Representation status on appeal by litigant role
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One of the reasons for the reversal between first instance and appeals may
be that unsuccessful unrepresented or partially represented respondents at
first instance become unrepresented appellants on appeal. We were unabie
to test this hypothesis since our coding form did not record the role of
appellants and respondents at first instance, but such a pattern was
certainly evident in a number of the appeal files we analysed for the
qualitative study discussed in Part II of this report.

Incidence of Unrepresented Litigants by Registry

We expected on the basis of previous data that there would be a lower
proportion of unrepresented litigants in the Sydney Registry, and higher
proportions in the Parramatta and Adelaide Registries. These expectations
were also borne out in the cutrent study; there was indeed found to be a
significant difference in the distribution of representation status across the
three registries considered. In the Sydney Registry, over 77.6 per cent of
litigants were fully represented, with significantly fewer partially and fully
unrepresented litigants than in the other two registrics, The overall
experiences of Parramatta and Adelaide were similar, however litigants in
Adelaide were slightlty more likely to be fully unrepresented.’? The
following graph displays these results (see also Table 3.3 in Appendix 3).

31 y2=57.972, di=4, n=2926, p=0.000.
3z See Hunter (1999), chap 5, in relation to the various differences between registries.
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Figure 3.4: Representation status at firet instance by registry
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When broken down'by litigant role, the significant difference between
registries was maintained for both applicants® and respondents,* however
the distributions changed. In Sydney, both applicants and respondents
were still more likely to be fully represented than in the other two
regisirics, At the Parramatta Registry, however, significantly more
applicants than average were partially or fully unrepresented, whilst in
Adelaide, significanfly more respondents than average were partially or

Parramatia

Adelaids

fully unrepresented. The following graphs display these resvlis,

33 +43=26.884, df=4, n=1502, p=0.000.
34 42=43815, dfi=d, n=1424, p=0.000.
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Figure 3.5: Representation status of applicants at first instance by

registry
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Figure 3.6: Representation status of respondents at first instance by
registry :
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Representation patterns on appeal were also related to regisiry.” In
particular, litigants in appeal cases originating in Adelaide were
significantly more likely to be fully unrepresented than were litigants in
cases originating in Parramatta or Sydney. The following graph illustrates
this point (see also Table 3.4 in Appendix 3).

Figure 3.7: Representation status on appeal by originating registry
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Logistic regression enables us to determine the combined effects of factors
found to be associated with representation status, and to quantify the odds
of being fully unrepresented or partially represented as opposed to fully
represented by reference to those factors. In a logistic regression model
involving litigant role and registry, both factors remained significant
predictors of representation status at first instance, as did the model
combining the two factors (see Table 3.5 in Appendix 3). The odds of
being fully unrepresented rather than fully represented were almost three
times higher for litigants from the Adelaide Registry than for litigants from
the Sydney Registry, two and a half times higher for litigants from the
Parramatta Registry than for litigants from the Sydney Registry, and two
and a half times higher for respondents than for applicants. The odds of

35 ¥*=12.028, df=4, n=753, p=0.017.



The Incidence of Unrepresented Litigants 28

being partially represented were almost twice as high for litigants from the
Adelaide and Parramatta Registries as for litigants from the Sydney
Registry, and one and a half times higher for respondents than for
applicants. However, the model combining these two factors left much of
the variance in representation status unexplained, indicating that other
factors as well as registry and litigant role are significanily involved in
predicting representation status at first instance.

For appeal cases, however, the logistic regression model involving litigant
role and registry was both significant and reasonably predictive (see Table
3.6 in Appendix 3). The odds of being fully unrepresented rather than fully
represented were almost two and a half times higher for litigants from the
Adelaide Registry than for litigants from the Sydney Regisiry, and more
than four and a half times higher for appellants than fot respondents. The
odds of being partially represented were over seven times higher for
appellants than for respondents.

The Incidence of Unrepresented Litigants over Time

The task of understanding representation status by time was a difficult
one. The information available from the court files did not enable us to
determine each litigant’s representation status at fixed points in time.
Rather, we were dependent on when documents had been filed and court
appearances held,

First Instance Cases

The only fixed point commeon to all first instance cases was the date of the
identifying document in May of one of the five years of the study. From
that date, each case streftched forward (and sometimes backward) for a
variable length of time. The following graph plots litigants’ overall
representation status by the year of the identifying document (for the
precise figures, see Table 3.7 in Appendix 3). It gives a simplified, but
nonetheless indicative, picture of changes over time in levels of
representation at first instance in the Family Court.
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Figure 3.8: Representation status at first instance by year of

identifying document
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There was a statistically significant relationship between representation
status and the year in which the identifying document was filed.*s The
notable trends were a steady increase in the proportion of fully
unrepresented litigants, and a peak in the proportion of partially
represented litigants in cases in which the identifying document was fiied
in May 1996. The steady increase in fully unrepresented litigants occurred
in the context, as noted in Chapter 2; of increasing numbers of Form 7 and
12 applications filed in the Family Court, resulting in an estimated
increase in the real numbers of fully unrepresented litigants appearing in
the Court in each year of the study.

The different levels and curves for partially and fully unrepresented
litigants suggest that these two groups may differ substantially from each
other. The similarities and differences between them, and between these
groups and the group of fully represented litigants, will be explored further
in Chapter 4.

As indicated above, however, the time when the identifying document was
filed does not precisely reflect the time that the file was opened. Neither

36 ¥’=20.873, df=8, n=2926, p=0.007.
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does it precisely reflect the litigant’s representation status during the
relevant year. For example, a litigant classified as ‘pattially represented” in
a case in which the identifying document was filed in May 1996 may not in
fact have lost their legal representation until some time after May 1997, In
order to control for these factors, we looked at the proportion of applicants
who commenced their cases without representation in each of the yeats of
the study. The following graph, therefore, excludes respondents, and
includes only applicants who filed their first document (which was also the
identifying document) in person. (The corresponding Table 3.8 can be
found in Appendix 3).

Figure 3.9: Percentage of applicants at first instance filing
identifying document unrepresented by year
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Again, there was a statistically significant relationship between
representation status for the first document and year,” with a clear peak in
the proportion of applicants filing without representation in May 1996, and
the lowest proportion occurting in May 1998. '

The same analysis was also undertaken in relation to respondents who had
filed their response to the application (Form 7A) as their first document,
and had done so unrepresented, in each of the years covered by the study.

37 y%=10.559, di=4, n=1008, p=0.032,
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In accordance with the Family Court rules, a response should be filed
within at most five weeks of the application,® so the date of the
respondent’s response would have been reasonably close to the original
May filing date. The analysis excludes cases in which the respondent did
not file a Form 7A (see Table 3.10 in Appendix 3)

Flgure 3.10: Percentage of respondents at first instance fillng
response to identifying document unrepresentad by year
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The relationship between year of filing and representation status for
response to identifying document was significant,” and again shows that a
considerably higher proportion of respondents filed responses to the
identifying document unrepresented in May 1996 than in any other year.
The figures also show that overall, the percentage of respondents filing
their inifial response without representation increased over time. There
was 3 small increase in May 1998, and a larger increase in May 1999.

The peak in partially represented litigants, and in both applicants and
respondents filing unrepresented, occurred in 1996, as did the largest
increase in the proportion of fully unrepresented litigants (1.9 per cent).
This date corresponds with the introduction of Simplified Procedures in
the Family Court. It appears that litigants may have been encouraged by

38 Order 8 rule 9: first hearing date should be set within six weeks of the date of filing the
application; Order 8 rule 16: response should be filed at least seven days before first hearing
date.

39 32=10.925, df=4, =649, p=0.027.
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the publicity surrounding the introduction of Simplified Procedures to
attempt fo run their own cases without legal representation. Some of these
litigants wenld have remained unrepresented throughout their case, but
others perhaps discovered that self-representation was too difficult, and
subsequently obtained legal representation, thus rendeting them partially
represented overall. (The various patterns of partial representation are
discussed further in Chapter 6 below.)

On the other hand, the July 1997 legal aid cuts appear to have had little
impact on the levels of fully and partially unrepresented litigants in the
Family Court. Although we do not have the precise figures, it may be
assumed that the legal aid cuts resulted in both fewer new grants of aid, and
mote terminations of existing grants, after 1 July 1997.0 All other things
being equal, we would thus expect to see a reduction in the number of
Form 7 and Form 12 applications to the Family Court, and/or an increase
in the proportion of fully unrepresented litigants filing cases after 1 July
1997, together with an increase in the proportion of partially represented
litigants in cases commenced before 1 July 1997.

In fact, none of these changes are observed in the data. In the three
registries included in the siudy, as noted earlier, there was an increase
rather than a reduction in the number of applications to the Family Court
between 1996-97 and 1997-98.% The lowest proportion of applicants filing
without representation occurred in May 1998, following the legal aid cuts,
and the proportion of respondents filing unrepresented in May 1998 was
only slighily higher than the low point reached in May 1997. The period
between May 1997 and May 1998 also saw the lowest increase in the
praportion of fully unrepresented litigants (0.4 per cent). And the May
1997 cases, in which the identifying document was filed just prior to 1 July
1997, included a relatively low proportion of partially represented
litiganis.

40 See e.g. Huanter ef al. (2000}, 209-48.

41 There was actually a small reduction in the number of Forms 7 and 12 applications to the
Family Court of Australia as a whole between these two years, from 25086 to 24281 (a
decrease of 3.2%), but not in the three regisiries from which the sample was drawn,
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Several factors may help to explain the apparently limited impact of the
legal aid cuts. First, although the cuts took immediate effect in South
Australia, their full effect was somewhat delayed in NSW. The NSW
Legal Aid Commission exceeded its budgeted expenditure for family law
in 1997-98, but began to rein in its family law spending in 1998-99, before
imposing severe restrictions from the beginning of 1999-2000 (after the
period of our study). Since NSW cases constituted a substantial proportion
of our sample, we might, in fact, expect to see some delayed effect of legal
aid cuts, such as the larger increase in the proportion of fully unrepresented
litigants and the increase in the proportion of partially represented litigants
in the May 1999 cases, and the rise in both applicants and respondents
filing without representation in May 1999.

Variation between registries was also evident in the time series data. The
Sydney and Parramatta curves reflect the same overall trends, with
increases in both partially represented and fully unrepresented litigants in
1999 rather than 1998, while the trend in Adelaide was quite different (see
also Tables 3.13, 3.14 and 3,15 in Appendix 3). The Adelaide curves do not
show a clear impact of the legal aid cuts, however. The proportion of fully
unrepresented litigants in the Adelaide Registry actually fell slightly in
1998, and fell further in 1999, while there was a slight rise in the
proportion of pattially represented litigants in those two years.
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Figure 3.11: Representation status in the Sydney Reglstry at first
instance by year of identifying document
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Figure 3.12: Representation status in the Parramatta Registry at first
instance by year of identifying document
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Flgure 3.13: Representation status in the Adelaide Registry at first
instance by year of identlfying document
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The second set of factors that may have confounded the impact of legal aid
cuts, and which may provide a better explanation for the Adelaide data, are
background economic changes. In the year 1995-96, unemployment was
tising, and there was also a sharp increase in the consumer price index.*
These factors may have combined or interacted with the introduction of
Simplified Procedures to produce the peaks in partial representation and
filing without representation, and the relatively large increase in the
proportion of fully unrepresented litigants, in that year. In 1997-98 and
1998-99, by contrast, the vnemployment rate was falling.** This may help
to account for the reduction in the proportion of fully unrepresented
litigants in Adelaide despite the legal aid cuts, and may more generally
have mitigated the impact of legal aid cufs by reducing the number of
people excluded from legal aid but unable to afford legal representation.

42 Australian Burean of Stafistics (2002a); Avstralian Burcan of Statistics (2002b).
43 Australian Bureau of Statistics (20026).
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Taking these factors into account enables vs to speculate on possible
changes in the proportion of unrepresented litigants in the Family Court
after the period of the study. On the one hand, the legal aid cuts impacted
most severely in NSW in the year 1999-2000. On the other hand,
unemployment continued to fall until September 2000, and the
Commonwealth injected additional funding into legal aid from July 2000.
At the same fime, the Family Court, Legal Aid Commissions and other
service providers have introduced a range of measures to assist self-
representing litigants, which are publicised through websites and other
information sources, and which may have had the effect of encouraging
people to represent themselves. There is some overseas research evidence
to suggest that assistance programs may facilitate an increase in self-
representing litigants.** These sets of countervailing factors make
prediction difficunlt, but suggest at most a continuing gradual rise in the
proportion of unrepresented litigants rather than any dramatic changes.
Any changes in the proportion of unrepresented litigants post-1999 are
alse likely to have varied between registries.

Further, as with the overall incidence of unrepresenied litigants, the
incidence of unrepresented litigants by time was also influenced by litigant
role. The same pattern of a steady rise for fully unrepresented litigants and
a 1996 peak for partially represented litigants held true for both applicants
and respondents, but in the case of respondents, the increase in fully
unrepresented litigants was steeper, and there appeared to be a transfer
between fully represented and fully unrepresenied respondents (rather
than between fully and partially represented respondents) towards the end
of the time series (see Figures 3.14 and 3.15, and Tables 3.11 and 3.12 in
Appendix 3).

44 Sales et al. (1993), 594-57. ' The Maricopa County (Phoenix Arizona) Superior Court
infroduced & range of initiatives te assist self-representing Litigants after 1985. The
proportion of divorce cases involving at least one self-represented litigant had increased from
24% in 1980 to 47% in 19835, prior to the introduction of the program, but the proportion
subsequentily increased to 88% in 1990,
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Figure 3.14: Applicants' representation status at first instance by
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Figure 3.15: Respondents' reprasentation status at first instance by
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When yeat of identifying document was added to the logistic regression
model discussed in the previous section, the resulting model incorporating
role of litigant, registry and year was significant, and each of the individual
factors remained significant {see Table 3.16 in Appendix 3). In addition to
the effects mentioned previously, the odds of being fully unrepresented
rather than fully represented were twice as high for litigants in 1999 cases
than for those in 1995 cases, while the odds of being partially represented
were almost one and a half times higher for litigants in 1996 cases than for
those in 1999 cases.

Appeal Cases

The ALRC reported an increase in the proportion of unrepresented parties
in appeals over recent years, from 19 per cent in 1995-96 to 26 per cent in
1996-97 and to 36 per cent in 1997-98. Similarly, the proportion of
unrepresented parties in applications for Ieave to appeal increased from 17
per cent in 1995-96 to 40 per cent in 1996-97.% In our data, however, we
found no significant relationship between year of filing the appeal or
application for leave to appeal and litigants’ representation status. This
discrepancy may possibly be due to the fact that we have counted ‘cases’
rather than individual files. If there was an increase in the number of
notices of appeal and applications for leave to appeal filed in a short space
of time by serial unrepresented appeilants, this would appear in the ALRC
data as an increase in the proportion of unrepresented parties. Our
definition of a ‘case’, however, would remove the effect of individual
appellants appeating several times in the figures for a single year by
counting multiple related applications as only one.

‘The following graph plots litigants’ representation status over the course
of their appeal case by the year the appeal or application for leave to appeal

45 Avstralian Law Reform Commission [1999), 389,
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was filed (see Table 3.17 in Appendix 3). Again, it gives a simplified, but
nonetheless indicative, picture of the limited changes over time in levels of
representation on appeal in the Family Court.

Figure 3.16: Representation status by year appeal filed
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It is possible that the higher proportion of unrepresented litigants at the
beginning of the time series is an effect of the higher proportion of
Adelaide cases in the 1995 data (since few Sydney or Parramatta cases
were available for that year), recalling that Adelaide litigants were more
likely than those from Sydney and Parramatta to be unrepresented on

appeal.
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Incidence of Cases Involving Unrepresented Litigants

Previous ‘snapshot’ data on unrepresented litigants has tended to report
the proportion of cases involving an unrepresented litigant, rather than the
proportion of unrepresented litigants appearing in the cases.* For the sake
of comparison, this section therefore presents information on the
proportions of cases in the first instance and appeal samples that involved
an unrepresented litigant, The comparison is not exact, however, since out
data represents cases in which an application was filed over a five year
period, whereas previous studies have looked at cases that were current or
finalised at a particular point in time.

Overall

At first instance, 47.1 per cent (n=692) — almost half — of the cases in our
sample involved a litigant who was unrepresented at some stage during
their case. This is much higher than the previous Family Court and ALRC
‘snapshot’ figures taken in mid-1998, which showed 33 per cent and 41 per
cent of cases involved an unrepresented litigant respectively. In general,
measures of representation status over the entire course of a case (as in our
own and the ALRC studies) will produce a higher proportion of
vnrepresented litigants than measutes of representation on a particular day
or week in court (as in the Family Court study), because people who would
be classified as partially represented overall may have appeared in court
with a legal representative on any given day. This helps to explain why the
Family Court figure is lower than the ALRC or our own figure. The fact
that our figure is higher than the ALRC’s may be explained by the fact that
our cases were open over a different time period, and relate only to three
registries of the Court rather than all registries.

Because the majority of cases in our sample involving an unrepresented
litigant included only one rather than two unrepresented parties, the
proportion of cases involving an unrepresented litigant was considerably

46 e.p. Family Court of Australia (1998b); Australian Law Reform Commission (1999},
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higher than the overall proportion of unrepresented litigants. However,
fully unrepresented litigants appeared in only 11.7 per cent of our cases
(n=172), and only 1.3 per cent of cases in the entire sample (n=19) had
both applicant(s) and respondent(s) fully unrepresented.

Of the 409 appeal cases analysed, 29.8 per cent (n=122) involved an
unrepresented litigant at some point in the case, with 18.8 per cent (n=77)
involving at least one fully unrepresented litigant. Thus, as would be
expected from the individual litigant figures, the proportion of appeal
cases involving a partially or unrepresented litigant was much lower than
the proportion of first instance cases, but the proportion of appeal cases
involving fully unrepresented litigants was higher than the proportion of
first instance cases.

Cher Time

The following graph displays the percentage of first instance cases
involving an unrepresented litigant in each of the five years considered
(see Table 3.18 in Appendix 3). Because cases involve at least two parties,
the representation status of a case cannot be attributed in the same way as
the representation status of an individual litigant. Cases have therefore
been divided into three representation categories: those that involved at
least one fully unrepresented litigant (where the other party may have been
fully unrepresented oz partially or fully represented); cases that involved at
least one partially represented litigant (but no fully unrepresented litigant,
the other party may have been partially or fully represented); and cases that
involved only fully represented litigants. Again, there was a significant
relationship between case representation category and the year in which
the identifying document was filed.” The dotted line also shows the
overall percentage of cases inveolving an unrepresented litigant at some
point in the case (i.e. the sum of cases involving either a fully or partially
unrepresented litigant, and the inverse of cases involving only fully
represented litigants).

47 y2=18261, df=8, p=0.019.
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The dotted line reflects the overall trend line for unrepresented lifigants
examined previously, with again the highest proportion of cases involving
unrepresented litigants occurring in 1996, following the introduction of

Figure 3.17: Case representation category at first instance by year of
Identiying document
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Simplified Procedures. It is notable that more than half of the cases in
which the identifying document was filed in May 1996 involved a litigant
who was unrepresented at some stage. The May 1999 data point is also
approaching 50 per cent of cases involving an unrepresented litigant. The
bottom line of the graph reflects the steady, and significant,”® increase in
the proportion of fully unrepresented litigants across the survey period,
with the proportion of cases invelving a fully unrepresented litigant
doubling from 7.5 per cent in 1995 to 15.0 per cent in 1999,

The following graph displays the percentage of first instance cases in each
of the three registries that involved an unrepresented litigant at some point
in the case, across each of the five years considered (see Table 3.19 in
Appendix 3).

48 Lincar-by-Linear x* =7.455, df=1, p=0.006; Pearsons correlation coefficient: r=0.071,
n=1470, p=0.006.
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Figure 3.18: Cases involving an unrepresented litigant at first
instance by registry and year of identifying document

00

1985 1996 1987 1808 1980

] s Sudney =ii#=Parramatta smle=2\dalalde

In Sydney, there was a comnsiderable drop in the proportion of cases
involving a partially or fully unrepresented litigant between May 1996 and
May 1998, followed by a sharp increase in May 1999, In Parramatta, on
the other hand, after a drop between May 1996 and May 1997, the
praportion of cases involving a partially or fully unrepresented litigant
remained relatively stable. In Adelaide it is notable that more than 50 per
cent of cases involved a pattially or fully unrepresented litigant throughout
the entire survey period, although the increase in May 1998, to a point
slightly higher than that in May 1996, does appear to refiect the impact of
legal aid cuts.

The new Commonwealth guidelines for family law matters introduced in
July 1997 made legal aid effectively available only for children’s matters
and not for property matters. It might be expected, then, that the impact of
the legal aid cuts would be particularly evident in cases involving children
rather than property. When we isolated children’s matters, however, no
such picture emerged. Rather, the same overall pattern was observed of a
gradual rise in cases involving a fully uarepresented litigant, and a peak in
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1996 of cases involving a partially represented litigant (sece Tables 3.20
and 3.21 in Appendix 3).%

The following graph displays the overall percentage of appeal cases
involving a fully unrepresented litigant, a partially represented litigant
(with no fully unrepresented litigant) and only fully represented litigants
over cach of the five years considered (see Table 3.22 in Appendix 3). The
dotted line shows the overall percentage of appeal cases involving an
unrepresented litigant at some point.

Figure 3.19: Case representation category by year appsal filed
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49 In children-only cases, there was no statistically sigmificant relationship between case
representation category aud year, but in children-only and childrent+property cases
{excluding property-only cases) there was a significant relationship, with the sipnificant
effects being a low proportion of cases Involving a fully unrepresented litigant in 1995, and
a high proportion of cases involving a partially represented litigant in 1996: %? =16.569,
=8, p=0.035,
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Once again, there was no statistically significant relationship between case
representation category at appellate level and time, with the percentage of
cases involving unrepresented litigants not varying considerably across
the five year period. The same held true in appeal cases relating only to
children’s matters.

The breakdown of appeal cases by registry mirrored that of litigants. Forty
two per cent of cases originating in the Adelaide Registry involved an
unrepresented litigant, and 27.3 per cent involved a fully unrepresented
litigant. By contrast, 33.3 per cent of cases originating in Parramatia and
23.1 per cent of cases originating in Sydney involved an unrepresented
litigant, with 21.0 per cent and 14.4 per cent respectively involving a fully
unrepresented litigant.

Conclusions

In response to the first research gquestion, the data shows that
approximately 31 per cent of litigants at first instance, and 18 per cent of
litigants on appeal were unrepresented at some stage during their case.
Partially represented litigants outweighed fully unrepresented litigants at
first instance, while the opposite was true on appeal. Almost half of the
cases at first instance and 30 per cent of appeal cases involved at least one
litigant who was unrepresented at some stage during their case.

In response to the second research question, there was a steady increase in
the proportion of fully vnrepresented litigants in first instance cases
between May 1995 and May 1999, beginning at 4.6 per cent and doubling
‘0 9.0 per cent by the end of the period. Since there was an increase in Form
7 and Form 12 applications to the Court over the same period, the increase
in the proportion of fully unrepresented litigants represented an increase in
the actual mumbers of fully unrepresented litigants appeating in the Court.
There was also a peak in the proportion of partially represented litigants in
cases in which the identifying document was filed in May 1996,
corresponding with the introduction of Simplified Procedures in the
Family Court, at the same time as both unemployment and the cost of
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living were rising. Neither the introduction of the Family Law Reform Act
nor the cuts to family law legal aid had a significant impact on the
proportion of unrepresented litigants in the registries studied. In the case of
the legal aid cuts, the limited impact may have been due to the delayed
effect of the cuts in NSW, together with the confounding effect of
employment growth. In appeal cases, there was no significant change in
the proportion of unrepresented litigants during the period of the study.

The data also confirms that representation status varies by role and by
registry. Respondents at first instance were more likely to be
unrepresented than applicants, but the opposite was true on appeal. Both
first instance and appeal cases showed a consistent pattern of fewer
unrepresented litigants in Sydney and Parramatta, and more in Adelaide.
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4

Characteristics of Unrepresented
Litigants

The rescarch question addressed in this chapter is:

3 Did unrepresented litigants at both trial and appeal levels display
any particular demographic patterns or differ in any significant
ways from litigants who were legally represented (for example in
terms of their sex, ethnicity, or income status)?

Previous research suggested that unrepresented litigants are more likely to
be male than female 3" and we were interested to see whether our data
would confirm this pattetn. We were also interested to test arguments
about the socio-economic status of unrepresented litigants. One of the
major reasons given by commentators for self-representation is that the
litigants cannot afford legal representation. However, it has also been
nofed that there are a number of litigants who choose to be self-
represented, whether because they feel they do not need legal
representation, or because they do not want to be represented by a lawyer.!
Is it the case, then, that unrepresented litigants would generally be unable
to afford a lawyer? Are they people who would pass the legal aid means
test, but are now excluded from legal aid funding because of tighter
‘merits’ puidelines?

The previous chapter also raised the issne of the demographic
charactetistics of partially represented litigants, Do partially represented
litigants largely resemble fully represented litigants, or are they more like
their fully unrepresented counterparts?

50 Hunter {1999}, 172; Dewar ¢t al. (2000), 29.

51 Coleman (1998), 41; Australian Law Reform Commission (1995}, 376; Dewar et al. (2000),
25; Amstralian Institute of Judicial Administration {2001) (pont made by Victorian
Community Legal Centres).
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Sex

As the following graph demonstrates, fully represented litigants at first
instance were significantly more likely to be female, while partially
represented and fully unrepresented litigants were significantly more
likely to be male (see also Table 4.1 in Appendix 3).

Figure 4.1: Representation status at first instance hy sex
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There was no difference in the ratio of women to men in the three groups
across the five years considered, or across the three registries. However, as
applicants are. significantly more likely to be fully represented than
tespondents, and applicants are significantly more likely to be women, and
respondents more likely to be men, we considered the data for applicants
and respondents scparately. [t emerged that the relationship was the same
for both applicants™ and respondents,™ with significantly more fully
unrepresented or partially represented applicants and respondents being
men (see Table 4.2 im Appendix 3).

52 x3=42.908, dfe2, 1=2923, p=0.000.
53 y2=20092, df=2, n=1500, p=0.000.
54 y=10.671, df=2, o=1423, p=0.000,
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Figure 4.2: Applicants' representation status at flrst instance by sex
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Figure4.3: Respondents' representation status at first instance by
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The same pattern of fully unrepresented and partially represented litigants
being more likely to be male, and fully represented litigants being more
likely to be female occurred on appeal (see also Table 4.3 in Appendix 3),”
and was consistent between appellants and respondents on appeal.

Figure 4.4: Representation status on appeal by sex
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In relation to sex, then, it is clear that unrepresented litigants are more
likely to be male than female, and in this respect, partially represented
litigants resemble fully unrepresented litigants more than fully represented
litigants.

55 3*=27.440, di=2, 0=682, p=0.000. This analysis includes only parties who were the mother/
wife or husband/father at first instance, and excludes other parties to the appeals, whose sex
was not recorded on the coding form,
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Country of Origin

In first instance cases, information on country of origin was available for
around three quarters of fully represented and partially worepresented
litigants, but only two thirds of fully unrepresented litigants. There was a
trend towards fully unrepresented litigants (respondents in particular)
being from non-English speaking countries, although the difference failed
to reach statistical significance (see Table 4.4 in Appendix 3). Ii is possible
that with less missing data on fully unrepresented litigants, the difference
may have become significant.

Figure 4.5: Representation status at first instance by country of
origin
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The same patiern occurred in appeal cases (see Table 4.5 in Appendix 3).
In relation to country of origin, then, partially unrepresented litigants
resembled fully represented litigants more than fully unrepresented
litigants.
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Socio-Economic Status

We attempted to record information about litigants’ occupation, source of
income, and amount of weekly income, however many files did not
contain the full set of information. For example, information on
occupation was unavailable for over 20 per cent of litigants at first
instance, and a considerable proportion of these were partially represented
or fully vnrepresented. In appeal cases, information on litigants’
occupations was only available, if at all, from the appeal bock, and hence
was missing in a substantial number of cases. Further, weekly income
details were available for only 32 of the 208 fully unrepresented litigants at
first instance. Information on source of income was also missing in 2
substantial proportion of cases, particularly for fully unrepresented
litigants at first instance. In first instance cases however, information on
source of income was available for twice as many fully unrepresented
litigants as was information on amount of income. And in appeal cases,
information on source of income was available for around half of the
litigants in all three groups. Accordingly, source of income proved to be
the most reliable indicator of socic-economic status.

The sources of income recorded were: employer; self employed; welfare
payments (pension, unemployment benefits, youth allowance);
superannuation/investments; maintenance/child support; other; and no
income. Litigants may have had more than one source of income, in which
case the main source of income was recorded. The distribution of income
sources among the three categories of litigants at first instance is shown in
the following graph.
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Figure 4.6: Representation status at first instance by main source of
income
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It can be seen that fully represented litigants were significantly more likely
to be employed, while litigants who were fully unrepresented were
significantly more likely to have welfare payments as their main source of
income.® Those who were partially represented fell in between. The
proportion of self-employed in each group was roughly the same.

The prominence of welfare income in the fully unrepresented group is
highlighted by the following graph, which simply contrasts welfare
income with any other source of income (including no income). Both fully
unrepresented litigants and partially represented litigants were
significantly more likely to be reliant on welfare income than were fully
represented litigants (seec also Table 4.6 in Appendix 3).57

56 ¥*=21.558, df=8, n=1880, p=0.006. This calculation excludes litigants with no income or
with an ‘other’ source of income, duc to small numbers.

57  Kruskal Wallis x*=17.809, df=2, n=1886, p=0.000.

M Pansioner! Unemployad/
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Figure 4.7: Representation status at first instance by welfare/other
source of Income
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The same pattern was evident on appeal. Fully represented litiganis were
significantly more likely to have employment or some other source as their
main source of income, while fully unrepresented litigants were
signiﬁéantiy more likely to be reliant on welfare payments. However,
partially represented litigants on appeal were more likely to have a source
of income other than welfare payments (see Tables 4.7 and 4.8 in
Appendix 3).%8

58 Three way (employer, sclf employed/investments/other, pension/welfare benefit):
x?=55.780, di=4, n=373, p=0.000; two way: (pension/welfare benefit, other): 2=55.325,
df=2, n=373, p=0.000. Analysis excludes non-individual and nen-spousal/parental litiganis,
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Figure 4.8: Representation status on appeal by welfare/other source
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It is evident, then, that fully unrepresented litigants on appeal, and both
fully unrepresented and pattially represented litigants at first instance are
far more likely than other litiganis to be reliant on welfare payments,
which may be taken as a proxy for low income, At both first instance and
on appeal, the majority of fully unrepresented litigants had pension or
benefit payments as their main source of income. It would appear that in
the case of fully unrepresented litigants at least, the majority would meet
the legal aid means test, but either have not applied for legal aid, or have
been excluded on merits grounds, They then come to court in person
because they cannot afford legal representation.

Partially represented litigants at first instance present a more complex
picture. They were equally likely to be reliant on employment as on
welfare income. The income information available enabled a comparison
between the average weekly income of fully and partially represented
litigants who were employed, which revealed no significant difference in
income levels between the two groups. This suggests that while a
substantial minority of partially represented litigants are reliant on welfare
and therefore presumably unable to afford a lawyer, an equally substantial
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minority have similar incomes to fully represented litigants who are also in
employment, and therefore may be unrepresented for some reason other

than poverty.

Multivariate Analysis

Since sex and source of income were the only demographic factors
significantly associated with representation status, logistic regression
models incorporating these two factors were fitted for both first instance
and appeal cases, with source of income represented by the dichotomous
variable welfare/other. In both models the individual factors remained
significant and the model combining the two was significant (see Tables
4.9 and 4.10 in Appendix 3).%

At first instance, the odds of being fully unrepresented rather than fully
represented were over three times higher for men than for women, and
three times higher for those whose main source of income was welfare
benefits than for those who had some other main source of income. The
odds of being partially represented rather tham fully represented were
twice as high for men than for women, and over one and a half times as
high for welfare recipients than for those reliant on other income sources.

On appeal, the odds of being fully unrepresented rather than fully
represented were over nine times higher for men than for women, and the
odds of being partially rather than fully represented were almost three
times higher for men than for women.

Further regression models were then fitted incorporating the variables
‘discussed in the previous chapter - registry, litigant role, and year the
identifying document was filed — together with the two factots found
significant in this chapter. At first instance, the overall model was
significant, but only three of the variables — registry, sex and income

59 It must be noted, however, that the high level of missing data concerning income source,
particularty on appeal, limited the groups of cases o which the models were applied.
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source — remained sigmificant. Litigant role and year of identifying
document did not make a significant contribution, Nevertheless, the model
incorporating all five variables fitted the data better than the model
incorporating oply the three variables of registry, sex and income source.
(See Table 4.11 in Appendix 3.)

Once the effects of all variables were taken together, the odds of being
fully unrepresented rather than fully represented were twice as high for
litigants from the Adelaide Registry as for those from the Sydney Registry,
three times as high for men than for women, and almost three times as high
for those for whom welfare benefits were their main source of income,
The odds of being partiaily represented rather than fully represented were
1.5 times higher for litigants from the Adelaide and Parramatia Registry
than for litigants from the Sydney Registry, 1.3 times higher for
respondents than for applicants, almost twice as high for men than for
women, and 1.7 times higher for those whose main source of income was
welfare benefits.

A similar result occurred in appeal cases. The overall model incorporating
the four variables sex, welfare/other source of income, litigant role, and
originating registry (minus year of identifying document, which was not
associated with representation status on appeal) was significant, however
the originating registry variable by itself was not significant. Nevertheless,
the model including all four variables fitted the data better than the model
excluding the registry variable. (See Table 4.12 in Appendix 3.) In this
final model, the odds of being fully unrepresented rather than fully
represented were nearly eight and a half times greater for appellants than
for respondents, nearly 12 times higher for men than for women, and over
21 times higher for those whose mair source of income was welfare
benefits. The odds of being partially represented rather than fully
represented were over six times higher for appellants than for respondents.
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Conclusion

In respomse to the research question posed in this chapter, fully
unrepresented litigants differed significantly from fully represented
litigants at both first instance and on appeal by sex, and main source of
income. Fully unrepresented litigants were more likely to be male, and
more likely to be reliant on welfare payments. They were also somewhat
more likely to have been born in a non-English speaking country
(especially fully unrepresented respondents at first instance).

Partially represented litigants fell quite literally between the fully
represented and fully unrepresented groups. In relation to sex, they were
more like fully unrepresented litigants. In relation to country of origin and
income status on appeal, they were more like fully represented litigants, In
telation to income status at first instance, they shared characteristics with
both other groups: more likely than fully represented litigants to have
. welfare payments as their main source of income, but when this was not
the case, likely to have incomes similar to those of fully represented
litigants. This points to the complexity of the phenomenon of partial
representation, which will be explored further in Chapter 6.

Regression modelling indicated that sex and income status were highly
predictive of representation status. In first instance cases, registry was also
a prominent predictor of representation status, while in appeal cases,
litigant role (appellant/respondent) was also a strong predictor of
representation status.
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5

Characteristics of Cases Involving
Unrepresented Litigants

The research question addressed in this chapter is:

4 Did the cases involving unrepresented litigants at both trial and
appeal levels display any particular patterns or differ in any
significantf ways from cases in which all litiganis were
represented (for example in terms of the issues involved, or the
stages at which cases were finalised)?

Previous research indicated that unrepresented litigants were more likely
to appear in children’s matters than in property matters, and we wanted to
test whether this observation held true for our data.

There has also been some contradiction between quantitative data and
anecdotal claims in previous studies as to whether cases involving
unrepresented litigants take a longer or shorter time to finalise than those
involving represented parties.® Some have argued that umrepresented
litigants are less capable of settling their cases by negotiation and are
therefore more likely to remain in the court system for a longer period, or
that unrepresented litigants sometimes choose to prolong their cases,
which they can do without incurring legal costs, in order to harass their
former partners. On the other hand, unrepresented litiganis may be less
capable of looking affer their own interests, and more easily overborne by
an opposing lawyer, and hence may settle their cases earlier. Or they may
be less able to comply with court procedures and more likely to have their
cases struck out or dismissed on technical grounds. We were interested to
test these competing claims in our analysis of file data.

60 Auvstralian Law Reform Commission (1999}, 328; Hunter (1999), 163, 167, 207; Dewar et al.
{2000), 37-39; Hunter et al. (2000), 149.
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For the purposes of analysis, this chapter uses the three case representation
categoties introduced in Chapter 3.

Issues in Dispute

Cases involving a fully unrepresented litigant or a partially represented
litigant at first instance were significantly more likely to concern
children only, while cases involving a fully represented litigant were
significantly more likely to concern either property only, or both
children and property (see Table 5.1 in Appendix 3).%

Figure 5.1: Case representation category at first instance by issues
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61  y=131.026, df=4, n=1461, p=0.000.
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Dewar et al. propose several possible explanations for this tendency for
unrepresented litigants to appear in children’s maiters and for represenied
parties to appear in property matters. They argue that ‘litigants may more
readily employ a lawyer in property matters because the benefits of doing
so are more obviously apparent when money is at stake. It may also be
possible to fund the cost from the procecds of an eventual settlement.
Alternatively, parties who cannot afford a lawyer may more readily settle
or abandon property claims than applications relating to children,’s? Some
combination of the last two explanations seems most likely. Litigants in
property matters were more likely to have a source of income other than
welfare payments, and therefore may be more likely to have accumulated
property during the marriage. On the other hand, Litigants in children-only
matters were more likely to be reliant on welfare, and therefore are both
less likely to have accumulated matrimonial property to be divided, and
less likely to be able to afford a lawyer.® (See also Tables 5.2 and 5.3 in
Appendix 3.)

The same patiern of association between cases involving a fully
unrepresented or partially represented litigant and children’s matters, and
cases involving a fully represented litigant and property matters, was
evident on appeal (see Table 5.4 in Appendix 3).

The association between cases involving fully unrepresented or partialty
represented litigants at first instance and children-only matters leads to the
question of whether a child representative is more likely to be appointed in
cases involving an unrepresented litigant. The Court might have a
tendency te appoint child representatives in such cases on the basis that the
material put to the Court by an unrepresented party or parties may not be
adequate to enable it to determine the best interests of the child,
Accordingly the relationship between case representation category and the

62 Dewar et al. (20000, 31.

63 Income scurce by types of matiers - applicanis: x*=62.648, df=2, n=1045, p=0.000;
respondents: ¢’=140.780, df=2, n=852, p=0.000.
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appointment of a child representative was explored. It emerged that cases
involving a fully unrepresented litigant were significantly less likely to
include a child represemiative, but cases imvolving a pattially
unrepresented litigant were significantly more likely to include a child
representative (see Table 5.5 in Appendix 3).5

Figure 5.2: Case representation category at first Instance by
presence of a chilld representative
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Sim.i.!arly; cases involving a partially represented litigant were
significantly more likely to include evidence of a family violence order, or
a notification of child abuse, while cases involving fully unrepresented and
fully represented litigants were significantly less likely to contain such
evidence.5 In turn, child representatives are highly likely to be appointed
in cases involving family violence or a notification of child abuse. Cases
involving a partially represented litigant were also significantly more
likely than cases involving either a fully unrepresented or fully represented
litigants to involve enforcement proceedings.®

64 *=34.399, df=2, n=990, p=0.000.

65 Family Violence Order: x’=24.421, df=2, n=1470, p= 0.000. Notification of child abuse:
%*=12,575, df=2, n=1470, p=0.002,

66 = 47.105, df=2, n=1470, p=0.000.
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One hypothesis that may explain the association beiween these case
features and partial representation is that cases involving family violence
orders, notifications of child abuse, child representatives and enforcement
proceedings are likely to be cases of longer duration than average. It is
possible that partial representation is associated with case duration, in that
some litigants may find it difficult to conmtinue to pay for legal
representation in longer cases, or a grant of legal aid may terminate at -
some point and the litigant may continue unrepresented. For example,
legal aid is not available for enforcement proceedings, so a litigant may
have a grant of aid for the initial proceedings, and then run the enforcement
action unrepresented, rendering them partially represented overall.

A logistic regression model was fitted incorporating registry, issne(s) in
dispute, presence of a child representative, presence of a notification of
child abuse, and presence of a family vielence order. In combination, all of
the variables remained significant other than notification of child abuse. A
new model excluding the notification of child abuse variable remained
significant, although did not account for much of the variance in the data,
indicating that other factors are affecting the case representation
categories (see Table 5.6 in Appendix 3).

The main effects observed in the final model were that: the odds of a case
involving a fully unrepresented litigant rather than fully represented
litigants were almost seven times higher for children-only cases than for
property-only cases, six times higher for children-only cases than for
children and property cases, around two and a half times higher for cases in
the Adelaide and Parramatta Registries than for cases in the Sydney
Registry, and almost four times lower for cases involving a child
representative than for cases with no child representative. The odds of a
case involving a partially represented litigant rather than fully represented
litigants were lower but in the same direction for children-only cases and
for registry. However, the odds were also one and a half times higher for
children and property cases than for property-only cases, one and a half
times higher for cases involving a child representative than for cases
without a child representative, and almost one and a half times higher for
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cases involving a family violence order than for cases without such an
arder on the file.

Case Duration

As noted in Chapter 2, the duration of cases in the file samples was
calculated by determining the time in months from the date of the first
document or file note on the file, to the date of the last document or file
note on the file.

The median duration of all cases in the first instance sample was 13.5
months {mean 16.7 months). However this figure includes cases that were
still active or had not clearly been finalised. Excluding those cases, the
median duration of first instance cases was 12.7 months (mean 15.9
months).

The analysis by representation category showed a significant difference in
average duration of cases, with cases: involving a fully unrepresented
litigant finalising more quickly, and cases involving a partially represented
litigant taking longer to finalise than cases involving fully represented
litigants.5” Standard deviation figures also showed that cases involving a
partially represented litigant had the greatest variation in duration, while
cases involving fully unrepresented and fully represented litigants had
similar, lower degrees of variation (see Table 5.7 in Appendix 3).

67 Kruskal Wallis *=91.097, df=2, 0=1337, p=0.000.
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Figure 5.3: Case representation category at first instance by median
duration (In months)
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Although the overall time involved was compressed, the same pattern of
significant difference in case duration by representation category was
evident in appeal cases (see Table 5.8 in Appendix 3).6

Figure 5.4: Case representation category on appeal by median
duration (in months)
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68  Kruskal Wallis o?= 9.104, df=2, n=394, p=0.011.
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These figures indicate that arguments in both directions about
unrepresented litigants and case duration are correct. Litigants who are
fuily unrepresented resolve their cases more quickly, perhaps because they
have chosen to self-represent because their case was never seriously in
dispute, or perhaps because they tend to be rapidly ‘vanquished’ by the
litigation process. By contrast, litigants who are partially represented take
longer to resolve their cases. As suggested above, cases of longer duration
may produce partial representation because of the exhaustion of private
funds or the termination of legal aid funds. Alternatively, partial
representation may produce cases of longer duration as litigants who
commence their cases without representation waste considerable time
seeking adjournments and making little progress while trying to negotiate
the court’s processes on their own, before giving up the attempt and
obtaining legal representation.

Stage of Resolution

Cases may be resolved or finalised at any number of poinis along the
continuum of Family Court proceedings from the initial filing of the
application for final orders, to a decision on appeal. For ease of analysis,
the continmum at fitst instance was broken down into the following,
sequential stages: Initial court stage; directions hearing or interim hearing;
conciliation conference; status hearing, pre-hearing or compliance
conference; in chambers with registrar or before judge; at, during or
following final hearing; and review or appeal process.

The breakdown of case categories by stage of resolution at first instance
showed a significant relationship,® with cases involving a fully
unrepresented litigant more likely to be finalised in the earlier stages, cases
involving fully represented litigants more likely to be finalised at or after a
conciliation conference (conferences held only in property matters), and

69 ¥W=00.981, df=10, n=1456, p=0.000 (1 cell with expecied count < 5, and cases taken on
appeal excluded due o smalf numbers),
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cases involving partially represented litigants more likely to finalise in the
later stages, including at, during or after final hearing (see Table 5.9 in

Appendix 3).

Figure 5.5: Case representation category at first instance by stage
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The longer duration of cases involving a partially represented litigant is
thus explained by the fact that such cases are more likely to reach a final
heating. By contrast, cases involving a fully unrepresented litigant are
least likely to reach a final hearing,

The three major stages used for the purposes of the analysis of appeal cases
were: initial court stage; settling of the Appeal Book index or filing of a
key document; and at, during or following the Appeal Hearing. Unlike the
situation at first instance, the majority of appeal cases were finalised at,
during or following the appeal hearing (56.4 per cent), although a
considerable proportion were also finalised at the initial filing stage (31.4
per cent). In line with the pattern at first instance, however, appeal cases
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involving fully unrepresented litigants were significantly more likely to
settle (or be abandoned) at an earlier stage, while cases involving fully and
partially represented litigants were more likely to proceed to the appeal
hearing (see Table 5.10 in Appendix 3).7

Figure 5.6: Case representatiion category on appeal by stage of
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Recalling that unrepresented parties on appeal were most likely to be
appellants, this pattern of finalisation suggests that fully unrepresented
appellants were to an extent defeated by the process, finding it more
difficult than partially or fully represented parties to progress beyond the
stage of filing a notice of appeal or application for leave to appeal, to the
preparation of appeal books and on to hearing. This point is explored in
more detail in Part II of this report.

70 y2=18.749, n=388, df=4, p=0001.
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Nature of Resolution

The ALRC found that “unrepresented or partially represented parties were
less likely to resolve their case by negotiation, and more likely to have
their case dismissed by defanlt or resolved by judgment, than parties with
full representation’.” Dewar et al. suggested that unrepresented litigants
do not have a feel for the reasonable settlement range of their case, with the
result that they settle too easily, or refuse to settle at all out of suspicion of
being taken for a ride.” Accordingly, in addition to examining the stage at
which cases in the different representation categories were resolved, we
also examined the way in which they were resolved.

The major resclution types coded for the purposes of analysis were:
agreement between the parties; withdrawn; directions or interim orders;
default judgment, struck out or dismissed; and judgment following trial.
There was also a small proportion of cases resolved through an appeal
judgment or enforcement proceedings, but these have been excluded from
the analysis, as have cases that were still active at the time of coding.

There was a significant relationship between case category and nature of
resolution.™ Cases involving a fully unrepresented litigant, were less
likely to be resolved by agreement or to receive a judgment following trial,
and more likely to be withdrawn, or resolved by directions or interim
orders, default judgment or dismissal. Cases involving a partially
represented litigant were also less likely to be resolved by agreement and
more likely to receive a default judgment or be dismissed, but consistent
with the findings on stage of resolution, they were also more likely to
receive a judgment following trial. Cases involving only fully represented
litigants were more likely to resolve by agreement, and less likely to
receive a default judgment or be dismissed. (See Table 5.11 in
Appendix 3.)

71 Australian Law Reform Commission (19993, 377,
72 Dewar et al. (1999a).
73 %3=42.202, df=8, n=1355, p=0,000 (I ccll expected count < 5).
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Figure 5.7: Case representation category at first instance by nature
of resolution
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These figures support the ALRC’s finding that litigants without legal
representation are less likely to settle their cases by negotiation. Instead,
the high rate of default judgments against and withdrawals by fully
unrepresented litigants suggests that they find the litigation process too
difficult to navigate, and are defeated by their incapacity to conform to the
Court’s rules and procedures.

Similarly, on appeal, cases involving a fully unrepresented litigant were
significanily less likely to be resolved by appeal judgment and
significantly more likely to be abandoned, struck out or dismissed at an
earlier stage (see Table 5.12 in Appendix 3).”* The category of
‘abandoned’ is included with struck out and dismissed in the case of
appeals, since an appellant’s failure to file the appeal book within time

74 ¥=34.780, df=4, n=355, p=0.000 {one cell with expected count <5).
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would result in the case being deemed abandoned by the Court, as distinet
from the appellant formally withdrawing their appeal.

Conclusion

In response to the research question addressed in this chapter, cases -
involving unrepresented litigants at both trial and appeal levels did differ
in significant ways from cases in which all litigants were represented.

At both first instance and on appeal, cases involving a fully unrepresented
litigant were much more likely to involve only children’s matters, to be of
shorter than average duration, to finalise in the early stages of the case, and
to be resolved by withdrawal, abandonment, default judgment or
dismissal, rather than by agreement between the parties or by judgment
following a trial or appeal hearing.

Cases involving a partially represented litigant at both first instance and on
appeal were also more likely than cases involving only fully represented
litigants to concern children’s matters. By contrast to cases involving a
fully unrepresented litigant however, cases involving a partially
represented litigant at both first instance and on appeal were of longer than
average duration, and correspondingly more likely to finalise at or close fo
final hearing or appeal judgment. At first instance this pattern was
associated with a greater likelihood that these cases would include
evidence of family violence and child abuse, the appointment of a child
reptesentative, and enforcement proceedings.

These findings suggest that fully unrepresented litigants may be
disadvantaged by their inability to negotiate with the other party and to
understand and comply with court processes. At the other end of the
spectrum, parficularly difficult children’s matters at first instance,
involving allegations of family violence and the appointment of a child
representative, may be most likely to generate partially represented
litigants, who doggedly pursue their cases beyond their ability or
willingness to pay for a lawyer, or beyond any legal aid assessment of the
. metits of their case.
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.

The Nature of Partial Representation

This chapter does not directly respond to one of the research questions, but
addresses an issue that emerged in the course of the data analysis, that is,
the dimensions and dynamics of partial representation at first instance. As
noted earlier, of the 3027 litigants examined in the first instance study, 708
(234 per ceat) were unrepresented at some stage of their case, but
represented at other stages. By contrast, partially represented litigants
were not prominent in appeal cases, and so are not further investigated in
this chapter.

The analysis of first instance litigants’ representation status by year of
identifying docnment suggested omne possible pattern of partial
representation: litigants commenced their cases unrepresenied under
simplified procedures, but subsequently obtained legal representation
after discovering that self-representation remains a difficult task. The
analysis of case characteristics snggested a second possible pattern of
parfial representation: litigants continued to run their cases unrepresented,
to the fullest possible extent, after their private or legal aid funds were
exhausted, or they dispensed with legal representation. A third pattern of
pariial representation was suggested by the ALRC: lifigants, in order to
conserve their limited private or legal aid funds, make use of ‘unbundled’
legal services, that is, have their lawyer handle some aspects of their case,
but handle other aspects on theit own. In particular, the ALRC suggested
that litipants might prepare and file their own documents, but be
represented for court proceedings, of vice versa,”

The following discussion explores the kinds of patterns of partial
representation found in the data and individual court files. One crucial

75 Australian Law Reform Commission (2000), 364-82. See also Hunter et al, {2000), 200-204.
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limitation on the information available should be noted. That is, Family
Court files do not reliably indicate whether a litigant was legally aided or
not. Thus, while we can speculate on the role of legal aid in partial
representation, we cannot be definitive about it,

Representation for Documents and Court Appearances

After our first round of coding at the Parramatta Registry, when the
relatively high proportion of partially represented litigants became
evident, we amended the coding form to record three additional details:
representation for consent orders, overall representation for documents,
and overall representation for court appearances. Information on these
three variables was thus only gathered from the Sydney and Adelaide
Registries. Recording litigants’ overall representation for documents and
for court appearances enabled us to test the ALRC’s suggestion that
‘unbundling’ of legal services between documents and court appearances
might be occurring.

Representation for Documents

The group of partially represented litigants from all registries was
examined in order to determine each litigant’s representation status for the
identifying document or response to that document, and for the last
document they filed (litigants who filed no response to the identifying
document were excluded from this analysis). Almost half of the partially
represented litigants were represented for both their first and last
docoment (n=274, 48 per cent), indicating either that they filed a document
or documents unrepresented at some point between their first and last
documents, or that they were wholly represented for documents but only
partially represented or wholly unrepresented for court appearances. Vety
few of the remaining partialky represented litigants were unrepresented for
both their first and last documents. Rather, they were more likely to have
been represented for one but not for the other (44 per cent). Members of
this group were equally likely to begin unrepresented and end represented
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as to begin represented and end unrepresented. (Sce Table 6.1 in
Appendix 3).

In the Adelaide and Sydney Registries, the majority of the 350 partially
represented litigants who filed consent orders did so with representation
(257, 73 per cent), consistent with the fact that a substantial majority of
partially represented litigants overall were represented for their last .
document (see Table 6.1 in Appendix 3).

Finally, and once again, only for the Adelaide and Sydney Registries, the
overall representation status of partially represented litigants for
documents was examined. As is evident in the following graph, partially
represented litigants were most likely to be partially represented for
documents, and least likely to be fully unrepresented for documents (see
also Table 6.2 in Appendix 3}. In combination with the figures for first and
last documents, this suggests that partially represented litigants are not
receiving systematically unbundled setvices involving the preparation and
filing of all of their own documents. Rather, they may either file some of
their own documents during the case, or receive unbundled services
involving the preparation of documents by the solicitor and court
appearances by the litigant in person.

Figure 6.1: Partially represented litigants’ overall representation for
documents at first instance: Sydney and Adelaide
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Representation for Court Appearances

The following graph snmmarises the representation status of all partially
represented litigants at each of the court stages recorded on the coding
form. It should be noted that the figures exclude all litigants who did not
reach the relevant stage, or whose representation status was unknown at a
given stage (see also Table 6.3 in Appendix 3).

Figure 6.2: Partially represented litigants' representation for court
stages at first Instance
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The graph shows that the level of representation was highest in
conciliation conferences, compliance conferences, and pre-hearing
conferences. Although not many cases involving partially represemted
ljtigants included the first two of these stages, a substantial oumber did
involve a pre-hearing conference. There was a decline in representation
from the first to the last directions hearing, however the lowest level of
representation occurred at the point of final hearing. These figures lend
support to two of the possible explanations for partial representation. First,
the relatively low level of representation eatly compared to the middle-
later stages of the case suggesis a pattern of ‘began unrepresented and
subsequently obtained representation’. On the other hand, the relatively
low levels of represenfation at last directions hearing and hearing
compared to the middle stages of the case and pre-hearing conferences
suggests a pattern of ‘exhaustion of funds or otherwise ceased legal
representation’.”

There was considerable attrition during the course of final hearing, with 45
of the partially represented litigants seftling or otherwise finalising thefr
case before reaching the end of the hearing. The drop out rate was the
same, however, for those who began the hearing unrepresented and those
who began with a legal representative. Thus it cannot be inferred that lack
of representation per se caused litigants to settle or withdraw during the
hearing,

Moreover, of the 74 partially represented litigants going through to the end
of the final hearing, only one changed representation status during the
course of the hearing. This litigant was unrepresented at the beginning of
the hearing, but was represented by the end. No litigants in the sample
commenced the hearing represented but ended being unrepresented.

As noted above, for the Adelaide and Sydney Registries we also recorded
the overall representation status of partially represented itigants for all
court appearances, with the results set out in the following graph (see also

76 A similar pattiern was evident on appeal with 51% of partially represented litigants
unrepresented a¢ filing and 55% unrepresented during the appeal hearing, but 77%
represented for filing the cutline of submission, and 62% represented at the settling of the
appeal book index. S¢e Table 6.4 in Appeadix 3.
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Table 6.5 in Appendix 3). The pattern in relation to documents was largely
repeated, although it was even more likely that litigants would be partially
represented for court appearances, rather than fully represented or fully
unrepresented for this aspect of their case.

Figure 6.3: Partially represented litigants' overall representation for
court appearances: Sydney and Adelaide Registries
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Finally, for the Sydney and Adelaide Registries, we cross-tabulated
partially represented lLitigants’ overall representation for documents with
their overall representation for court appearances (see also Table 6.6 in
Appendix 3). The largest group of partially represented litigants (157)
were fully represented for all documents, but only partly represented for
court appearances. The second largest group (134 litigants) were partially
represented for both documents and court appearances, followed by 88
litigants who were fully represented in court, but only partially represented
for documents. While it thus appears that litigants are more likely to be
fully represented for documents than for court, the overall picture is not
one of systematic unbundling as between documents and court
appearances.”” The data suggests that unbundling may well be occurring,

77 The same was true for appeal cases. See Table 6.7 in Appcudix 3.
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but on a less systematic basis, involving partial representation for court, or
partial representation for both documents and court. Alternatively, the
figures are consistent with partially represented litigants moving into and
out of representation for both documents and court, at different times.

Notice of Ceasing to Act

Where a solicitor believes that they can no longer continee to represent a
litigant, they must give the litigant a Notice of Ceasing to Act (Form 54).
This might occur, for example, if the solicitor is no longer prepared to act
on the litigant’s instructions, believing them to be unethical, unreasonable,
or unachievable, or is no longer prepared to act on the litigant’s behalf for
financial reasons —because of the cessation of legal aid, the client’s failure
or inability to pay the solicitor’s bill, or the solicitor’s uawillingness to
continue to run the case ‘on spec’. The solicitor must then file with the
Court a Notice of Ceasing to Act (Form 55).® The presence of a Form 55
on the court file provides some indication of a change of representation
status, although litigants may subsequently obtain alternative representation
rather than continuing uarepresented.”

Of the 708 partially represented litigants at first instance, only 157 litigants
(22.2 per cent) had a solicitor file a Notice of Ceasing to Act for them ¥
This suggests that loss of legal representation initiated by the solicitor is
only a minotity explanation for partial representation.

Family Law Rules, Order 37, rule 1(5).

Allematively, it is possible for litigants themselves to file 2 new notice of address for service,
indicating that they are now represented by a different solicitor, or are s¢lftepresented, bat
the presence of these forms on the file was not recorded on the coding sheet.

80 Stmilarly, on appeal, only 10 of the 49 partially represented litipants (20.4%) bad their
solicitor file a Notice of Ceasing to Act.

3 3
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Case Studies

In order to gain a better understanding of the patterns of partial
representation, we randomly selected 24 cases involving a partially
represented litigant to consider in detail, selecting four from each registry,
representing both male and female applicants and respondents. In 16 of the
cases, the relevant litigant was partially represented for both documents
and for court; in the remaining cight cases, the relevant litigant was
partially represented in some way: either for documents, or for court, of
overall. The 24 cases contained a total of 31 partially represented litigants.

The case studies did not present any simple, obvious or typical pattern of
partial representation. There were some recurring (and to some extent
overlapping) features of the cases, however, which seem to reveal four
main reasons for partial representation.

Firstly and most straightforwardly, just over half of the litigants (16) began
proceedings (whether as the applicant or respondent) unrepresented,
perhaps in ignorance of what the Family Court process involved, or in the
belief that they could manage on their own, and then fairly soon afterwards
obtained legal representation. However, in only one quarter {4) of these
cases — all involving female litigants who were welfare recipients — was
this the only operative factor in the litigant’s partial representation. In
these four cases, it appears that the litigant began their case unrepresented
without realising what would be involved, but was subsequently able to
obtain legal aid to continue, '

Secondly, solicitors for 10 of the litigants filed a Form 55 Notice of
Ceasing to Act. Two of these litigants (both male) commenced
unrepresented, then obtained legal representation, and then became
unrepresented again when their solicitor ceased to act for them, Three
other litigants each had Form 55s filed by two difierent solicitors,
suggesting that these were particularly difficult clients to represent, either
due to their expectations about what could be achieved in their family law
proceedings, or due to their financial circumstances. One of these cases
involved a family violence order, one involved a notice of child abuse, and
two involved a child representative.
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Thirdly, in seven cases, Notices of Ceasing to Act were associated with a
lengthy hiatus in the middle of the case. In five other cases, the litigant also
“appears to have lost their legal representation after a lengthy gap in
proceedings, even though a Form 55 was not filed. In two of these cases,
employed male respondents filed fresh Form 7s in person, after a gap in the
case priot to which they had been represented. It is possible that in these
cases, the litigants’ solicitors had closed the files because they appeared
resolved, or the litiganis had decided to launch new applications for final
orders against their solicitors’ advice. In a third case, involving a female
litigant who was a student, the case became bogged down, with four pre-
bearing conferences accurring over the course of nearly four years. The
litigant appeared in person at the fourth pre-hearing conference, and
remained unrepresented for the rest of the case. It is possible that in this
case, the litigant may have had a grant of legal aid which was terminated.

A fourth pattern involved 10 litigants who were mostly represented
throughout, but made one court appearance (or less often) filed one
document, in person. In three of these cases, minuies of consent orders had
been prepared by the litigant’s solicitor, but the litigant appeared in person
at the directions heating fo hand up the minutes of orders to the Court.
Interestingly, in half of these cases (5), the litigant had commenced their
case unrepresented, and then made one court appearance (4) or filed one
document (1) on their own afier they obtained legal representation,
Perhaps these litigants were more willing or felt more confident to
undertake an occasional self-representation task having had the initial
experience of appearing or filing documents in person. Four of these
litigants were welfare recipients rathert than in paid employment.

Finally, one litigant in the case study sample was unrepresented
throughout, other than obtaining the assistance of a solicitor to file one
document (the fairly complicated Form 17, which requires details of the
person’s financial affairs), and ome litigant’s representation status
fluctuated throughout for no obvious reason. Both of these litigants were
male and employed. '
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Thus, the four main patterns of partial representation found in the case
studies may be identified as:

began unrepresented, then gained representation

solicitor ceased to act

hiatus in case, then lost or rejected representation, and

IR

one-off change of status (either mostly represented with one
action unrepresented or, less frequently, mostly unrepresented
with one action represented).

There appear to be frequent overlaps between the first and second, the first
and fourth, and the second and third of these patterns. Where the first and
second and the first and fourth patterns overlap, there appears to be some
element of the litigémt asserting their autonomy. In the third pattern,
however, the loss of representation may be less within the litigant’s
control, All four patterns may involve either litigants who can afford to pay
for legal representation, or litigants whose only access to a lawyer would
be through a grant of legal aid.

It was not an objective of the quantitative study to draw conclusions as to
the types of assistance sclf-represented litigants might need in order to
cnable them successfully to negotiate the Family Court. The kind of
qualitative research required to meet this objective has already been
undertaken by other researchers,® and by the Family Court itself as part of
its Self Represented Litigants project. Our data on partially represented
litigants does, however, suggest strategies that the Court could adopt
alongside its provision of assistance to uarepresented litigants, to
maximise litigants’ use of legal representation and prevent them becoming
or temaining unrepresented.

First, litigants who appear unrepresented in the early stages of their case
may not have chosen or been forced to do se. They may simply be unaware
that legal representation is available, or that it may assist them in the
resolution of their case. One strategy, then, would be to refer litigants who

81 Dewar et al. (2000).
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do appear unrepresented in the early stages of their case to sources of legal
assistance, or even to encourage them to seek legal representation.®? Many
will subsequently obtain representation, including through successful
legal aid applications.

Secondly, if seems clear that loss of legal representation in the later stages -
of a case is associated with long periods of inactivity followed by the
revival of the case, when the litigant’s circumstances or attitude to
proceedings may have changed. Another sirategy, therefore, would be to
minimise delay and particularly to eliminate long gaps im court
proceedings (say, gaps longer than nine months) as far as possible.
Identification of and intervention in these cases through the case
management system could help to resolve or otherwise finalise matters
with the aid of legal representation, and thus reduce the number of final
hearings involving a partially represented litigant.

32 Similarly, the AITA has recommended that courts sheuld not assume that litigants in person
are aware of available suppert services, and that courts can usefully provide refemrals 1o legat
as well as non-legal advisers. It has also argoed that information provided to litigants in
person should be realistic and not make court processes seem easier than they actually are.
Ausiralian Institute of Tudicial Administration {2001), 14-15,
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Conclusion

The quantitative study provides a clear indication of the dimensions of the
phenomenon of unrepresented litigants in the Family Court of Australia.
Across the five years covered by the study, almost half of the contested
cases filed in the Court included a litigant who was untepresented at some
stage of the proceedings, and 30 per cent of appeal cases inclnded a litigant
who was unrepresented at some stage. The study also showed significant
differences between regisiries, with cases filed in the Adelaide and
Parramatta Registries being more fikely to include an unrepresented
litigant than cases filed in the Sydney Registry. It is likely that registries
other than the ones included in the study have also experienced variations
in the level of unrepresented litigants.

One of the major findings of the study is the distinction between fully and
partially unrepresented litigants in first instance cases. Over the five years
of the study, there was a steady increase in the proportion of fully
unrepresented litigants at first instance, particularly among respondents,
who were more likely to be unrepresented than applicants at first instance,
Still, fully unrepresented litigants constituted under 10 per cent of afl
litigants in the last year of the study. Fully unrepresented litigants were
more likely than fully represented litigants to be male and to be reliant on
welfare payments, and somewhat more likely to be from a non-English
speaking background. Their cases were more likely to concern children’s
issues alone rather than property issues alone or in combination with
children’s issues. Given the demographic profile of and issues disputed by
fully untepresented litigants, it would appear that this group may welf have
been excluded from eligibility for legal aid by operation of the merits test.
However, there was no evidence to link this result specifically with the
cuts to legal aid commencing in July 1997.



88  Unrepresented Litiganis in the Family Court of Ausiralia

Fully unrepresented litigants do appear to have experienced disadvantages
in the family law system. Their cases tended to finalise more quickly than
others’, and involved relatively high proportions of withdrawals and
default judgments, indicating problems in defending cases and/or
complying with court procedures. Information and procedural assistance
from the Court is likely to be of benefit to this group of litigants.

The majority of unrepresented litigants at first instance, however, were
unrepresented for part rather than all of their case. The proportion of
partially represented litigants at first instance peaked following the
introduction of Simplified Procedures by the Court in January 1996, and
then declined to previons levels in subsequent years. Simplified
procedures do, therefore, appear to have increased the proportion of
litigants attempting to represent themselves, although many found this
effort unsustainable and subsequently obtained legal representation.

Like fully unrepresented litigants, partially unrepresented litigants were
more likely than fully represented litigants to be male, respondents to
cascs involving children’s issues alone, and reliant on welfare payments,
although those earning an income had a similar income level to fully
represented litigants, Unlike cases involving fully unrepresented litigants
however, cases involving partially represented litigants took longer to
finalise, were more likely to reach the later stages of Family Court
proceedings, including final hearing, and were more likely to involve
issues of family violence and a child representative.

Further exploration of the patterns of partial representation resulted in a
complex picture of choices to commence unrepresenied, choices to
continue unrepresented, loss of legal aid, and/or one-off changes of
representation. Again, there was no specific impact evident from the 1997
legal aid cuts, although the limited availability of legal aid clearly
contributed to these patterns. The complexity identified makes it difficult
to devise clear proposals to address partial representation. It would appear,
however, that encouraging litiganis who commence their cases
unrepresented to obtain legal representation, and providing appropriate
referrals, can help at least to turn potentially fully unrepresented litigants
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into partially represented ones. And potentialty fully represented litigants
may be prevented from becoming partially unrepresented by avoiding
delays and long periods of inactivity in family law proceedings,

The features of unrepresented litigants differed between first instance and
appeal cases. On appeal, fully unrepresented litigants were more common
than partially unrepresented litigants, unrepresented appellants were more
common than unrepresented respondents, and there were no significant
increases or decreases in the proportion of nnrepresented litigants on
appeal across the five years of the study. As at first instance, however, fully
unrepresented litigants were more likely to be male, reliant on welfare
payments, and to have their cases withdrawn or struck out prior to the
appeal hearing. The difficulties experienced by unrepresented litigants on
appeal, and the difficulties some of those litigants create for the Court,
wete the subject of the qualitative study,






PART I
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Methodology

Chief Justice Nicholson raised concerns publicly about the impact
unrepresented litigants may be having on the jurisprudence of the Family
Court in 19998 He identified the fact that alongside the tensions between
impartiality and fairness unrepresented litigants present at trial level,
unrepresented appellants pose a further set of problems. The Chief Justice
argued that the increasing incidence of unrepresented parties at appeal had
serious implications for the development of family law, because:

... it is the appellate decisions in all jurisdictions...which shape
the lnw and are binding on all judges at first instance, as well
as Magistrates applying the Act. It has been a fundamental of
our system of law that such cases require counsel to ensure
that all relevant matters of law are considered by the Court.
What we are now secing is a serious breakdown of this
expectation.

Such concerns gave rise to the research questions to be addressed in this
part of the report:

5 What difficulties (if any) have unrepresented litigants
experienced, and what impact have they had on the Family
Court’s processes at appeal level?

6 To what extent and in what ways has the appearance of
nnrepresented litigants at appeal level hindered the development
of the Family Court’s jurisprudence?

83 Nicholson (1999), 3.
84  ibid, See also Johnson & Joknson (1997) FLC 92-764,



94  Unrepresented Litigants in the Family Court of Australia

7 What model or models of intervention are most appropriate to
avoid any problems identified in relation to the appearance of
unrepresented litigants at appeal level?

Clearly, these questions could not be answered by the statistical analysis of
summary file data. Rather, the methodology adopted to answer these
questions was an in-depth, textual analysis of Family Court appeal files.
The qualitative study focused on appeal cases both because, as noted
previously, there has been a substantial amount of other qualitative work
done on litigants in person at first instance, and because appeal cases form
the basis for the development of the Family Court’s jurisprudence, hence it
is those cases which reveal the impact of unrepresented litigants on that
development.

The Appeal Process in the Family Court

The appeal process commences when an appellant files a Notice of Appeal
(Form 42), which includes the grounds for appeal and an outline of
argument, There is an automatic right to appeal in all cases concerning
issues of child welfare or property distribution,® but special leave to
appeal (Form 67) is requited for appeals against interim orders,
procedural directions, and certain other types of decisions.®¢ If the Form
67 is heard by the Court and allowed, the appellant must then proceed with
filing a Form 42, and follow the usual procedural steps.

After the appellant has filed their Form 42, the respondent must file a
response {or may sometimes file a cross appeal), which includes their
outline of argument. ‘The Appeals Registrar will then arrange a meeting in
chambers involving all of the parties to discuss the content of the materials
to be brought before the Court, which are to be collated and presented in
the form of the Appeal Book. This meeting is known as the settling of the
appeal book index.

85 Family Law Act gs 94, 94AA.
86 Family Law Act 5 9AA,
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Following this meeting, there is an onus on the parties to file the required
materials by dates specified under the Family Law Rules. If these
procedural steps are not complied with, the appeal can be deemed
abandoned by the Registrar, and will not proceed to an appeal hearing, If
an appellant wishes to include additional evidence after the appeal book
has been finalised, they must request the leave of the Court, and file a
specific application, known as a Form 42A.

If the appeal does proceed to final determination by the Full Court, the
hearing in most cases will take one day or less. During the appeal hearing,
presentation of argument can only be based on the evidence included in the
appeal book and any evidence allowed by a successful Form 42A
application, and legal rules and precedent. There can sometimes be a short
delay between the hearing and the handing down of the appeal judgment.

Sampling

The files we sought to review were all appeal and application for leave to
appeal files initiated during the 1998-99 financial year in cach of the
Northern (Brisbane), Eastern (Sydney) and Southern (Melbourne) Appeal
Registries. In the Northern and Southern Registries we were able to access
all files initiated during the period, whatever the originating regisiry. In the
Bastern Registry, however, we were confined to viewing files originating -
from Parramatta or Sydney, and were unable to view those originating
from Canberra or Newcastle.

Since some parties had filed multiple initiating documents in the relevant
year, concerning Separate issues within the same proceedings, we
amalgamated these related files into single ‘cases’. There were a variety of
reasons for multiple applications in the same proceedings. First,
appellants joined leave to appeal applications with notices of appeal in the
hope that the leave to appeal application would be successful. Secondly,
there might be a cross appeal or a fresh notice of appeal citing new appeal
grounds in a single case, Thirdly, some appellants filed numerous appeals
relating to every step in the proceedings, including interim decisions and
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procedural directions. These serial appellanis also fended to be
unrepresented.

We viewed a total of 279 files yielding 225 cases. Some of these cases,
however, contained nothing or little more than an initiating document and
notice of withdrawal. These cases were discarded from the analysis, as we
could only obtain information relevant to the research questions from files
containing substantive information. The ‘gualitative sample’ ultimately
consisted of 152 cases. The breakdown of files and cases by registry is
shown in Table 8.1 in Appendix 3.

Qverall, there were 337 individual [itigants in the 152 cases considered in
the qualitative study. Of these, 265 (78.6 per cent) were fully represented
throughout the appeal, 63 (18.7 per cent) were either fully unrepresented or
partially represented, and nine litigants (2.7 per cent) either did not appear,
or their representation status was unabie to be determined.

Fifty-seven of the 152 cases (37.5 per cent) involved at least ome
unrepresented party, including five cases in which bath parties were
unrepresented, Consistent with the quantitative study, cases from the
Southern Appeals Registry were significantly more likely than those from
the Eastern and Northern Appeals Registries fo involve an unrepresented
litigant, while cases from the Eastern Appeals Registry were least likely fo
do so.%

Since we viewed the files at least a year after the appeals had been initiated,
most of the cases in the qualitative sample had been finalised by the Full
Court. Only seven of the 152 cases were still active at the time of viewing
the files, although in a further two instances we were unable {o determine
whether the case was in fact finalised. Given our interest in files containing
substantive information, rather than those that had been closed without
much activity, it was not surprising that three quarters of the 152 cases had
gone all the way to the appeal hearing.® The detailed breakdown of the
stages reached in the 152 cases is shown in Table 8.2 in Appendix 3.

87 #*=17.800, df=2, n=152, p=0.000.
88 For ail appeal cases filed in the 1998-99 financial year, 55.3% reached the appeal heering.
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Measures

Quantitative data was exiracted from the appeal files using the same
coding form as was used for appeal cases in the quantitative study. There
was littie scope for statistical analysis of this data, however, due to the
small number of cases involved.

In order to illuminate fully the question of whether the presence of a legal
representative impacted upon the presentation of issues for legal
determination and the building of precedent, we examined in each case all
documented aspects of the appeal process, where available. These
included: grounds for appeal, summaries of arguments and submissions,
correspondence with the Court regarding production of the Appeal Book,
content of the Appeal Book, and the judgment itself,

In order to achieve consistency over the collection of the gualitative data,
we devised a checklist of factors to be recorded from each file, with some
variation as to the detail to be covered dependent on representation status,
We developed our checklist after reviewing a pilot sample of appeal files,
and after a review of recent decisions by the Full Court. The purpose of the
checklist was to ensure that we recorded information systematically, in a
way that would enable us to compare and contrast cases fairly using the
same variables.

For all cases, we recorded the file number, the nature of the parties’
representation status (including a comment on partially represented
appellants and at what stages they chose to appear unrepresented through
the appeal process), the relationship of the parties, the issue on appeal, and
the outcome. To guarantee that we had a full picture of the matier,
including the basis for the appeal grounds, we also examined the trial
judgment, recording in each case a brief summary of the prior histary of
litigation, the main basis for the Court’s decision at trial and any comment
by the trial judge on the impact the representation status of the pames had
on the process of determining the case.



9B  Unrepresented Litigants in the Family Court of Australin

In reviewing appeal judgments, we recorded how the Court referred to and
dealt with the parties’ submissions, if the Court introduced its own
authorities and argument at any point, if the Court extended the law or
departed from precedent or its previous approach, the main basis for the
Court’s decision, and any reasons for the awarding of costs.

In cases involving an unrepresented party, or a represented party whose
lack of representation at first instance was cited as a ground for appeal, we
also looked at the evidence and argument presented at first instance and on
appeal. In these cases we recorded the unrepresented party’s contributions
to the Appeal Book, the arguments they raised, the authorities and
evidence they relied upon, and any references (from available transcript)
of their attitude to the Court at first instance, their understanding of legal
and procedural issues, and their concepts of and claims to justice in the
Family Court.

Analysis

The systemafic recording and organisation of this qualitative data enabled
us, in the first stage of our analysis, to compate and contrast the nature of
the documents included in appeal cases involving unrepresented and
represenied parties, the progress of represented and unrepresented
appellants through the appeal process, and the comments made by judges
about the arguments presented to them by represented and unrepresented
parties. These comparisons in turn enabled us to identify the points at
which an absence of legal advice may have caused problems for the Court
in the determination of the appeal, and to look for patterns and themes
across the different stages of the appeal process. These patterns and themes
were then developed with reference to the existing body of literature on the
appellate process, unrepresented litigants, the relationship between family
lawyers and their clienis, and the jurisprudence of the Family Court. We
also examined the various characteristics, motivations, and skill levels of
unrepresented appellants, in order to provide a basis for a potentially
differentiated response to unrepresented litigants.
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While clear differences between unrepresented appellants did emerge
from the data, we found that the patterns and themes we identified were not
unique to any aspect of the appeal process, but were present throughout all
of them. Accordingly, we have structured our analysis around the various
stages of the appeal process, and traced the identified themes through each
of the sections.

Chapter 9 discusses the characteristics of unrepresented litigants on
appeal. These characteristics were identified from the information
recorded abount each party’s representation status, in conjunction with an
assessment of the entire matter. The section primarily reinforces the
importance of recognising the diversity of unrepresented litigants.

Chapter 10 discusses categories of appeal. This section is based on data
concerning the issues that were the subject of appeals, and discusses the
differences between represented and unrepresented patties in the types of
procedural and substantive issues presented on appeal.

Chapter 11, on the nature of the appeal application, focuses on appellants’
grounds of appeal and summaries of argument. This section argues that,
without the mediating influence of legal persomnel, unrepresented
appellants seem to be experiencing a range of problems with the appeal
process, based in part on their inability to understand the purpose of
appeals, and their inability to separate their emotional issues, and feelings
of grievance, from the legal and substantive issues relevant to the Court.

Chapter 12 discusses the procedural aspects involved in making an appeal
application. It relies primarily on information about the settlement of the
appeal book index, and comespondence between appellants (or their
representatives) and Appeals Registrars on the complex process of
pteparing appeal books. Unsurprisingly, the representation status of
appellants appeared to have a direct impact on their ability to navigate the
practice and procedure of appeals, and therefore appeared to also have an
impact on the issues subsequently brought before the Court. '

Chapter 13 specifically discusses the jurisprudence of appeals, from an
analysis in particular of the judgments in the files. It examines the two
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primary aspects of the Court’s jurisprudential approach — the primacy of
judicial discretion and the need to develop case law. From this analysis it
appears that the representation status of the parties does not affect the
operation of these central jurisprudential elements. We note in this section,
however, that there is an emerging body of principles on unrepresented
litigants, based on an vnderstanding and application of the Full Court’s
decisions in Johnson v Johnson,® and more recently in Re F: Litigants in
Person Guidelines.*™®

Chapter 14 addresses the question of appropriate models of intervention to
mitigate or avoid procedural problems identified in the foregoing chapters
in relation to the appearance of unrepresented litigants at appeal level.

89  Joknson & Johnson (1997) FLC 92-764,
90 Re F: Litigants in Person Guidelines [2001] FamCA 348.
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Characteristics and Categories of
Unrepresented Litigants

Characteristics of Unrepresented Litigants in the Qualitative
Sample

As noted in the previous chapter, there was a total of 63 unrepresented
litigants in the qualitative sample. As might have been expecied from the
quantitative data, the majority of these (54) were appellants. Also in line
with the quantitative data, the majority (39) were fully unrepresented
rather than partially represented. And the majority of fully unrepresented
appellanis had also been fully unrepresented at first instance.

Unrepresented litigants were more likely to be male (44) than female (19).
Two thirds of unrepresented litigants in the sample were male appellants.
Although occupational data was missing in a number of cases, the largest
occupational groups among the unrepresented litigants were professionals,
tradespersons and related workers, and retired persons, suggesting that
lack of resources was by no means the only reason for these litigants to be
self-representing.

The forms of partial representation in the qualitative sample ranged from
the withdrawal of legal aid funding resulting in initially represented parties
contimning unrepresented (3 cases), to the use of a solicitor to provide
legal, procedural or tactical advice, assistance with the preparation of
documents, or assistance with in-court representation at certain points of
the proceedings (18 cases). It was often difficult to determine the reasons
why the latter group of litigants chose to conduct their cases in this way.
Eight used partial representation to good effect, and with no apparent
adverse procedural consequences, One appellant, for example, instructed
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counsel only for a pre-appeal hearing conference, where arguably
professional and objective negotiating skills were required, which resulted
in a settlement of the matter. However, ten of those who prepared their
initial appeal documents unrepresented ran into difficulties and found that
they needed assistance with either submissions or advocacy. In some
cases, legal representatives instructed shortly before the appeal hearing
amended the grounds for appeal filed by the appellant in person. In
general, partial representation in these cases was more likely to involve
commencing unrepresented than losing representation in the course of the
appeal process.

Categorisation of Unrepresented Litigants on Appeal

As noted earlier, there has been a great deal of discussion of the |
characteristics of the Australian litigants in person population® This
literature identifies two main motivations as to why people are
unrepresented in courts, particularly im family law matters.* Parties
cannot afford a lawyer, and thus appear in petson; or they feel that they do
not need, or do not want, a lawyer, often because of prior negative
experiences with lawyers, or a general mistrust of the legal profession.”

The first group of litigants may have difficulties obtaining legal aid for the
entirety of their proceedings, or may not be able to afford a lawyer
“generally, but feel that they are capable of doing a good enough job
without the assistance of legal representation. The second group includes
litigants who are able to afford legal representation, but who have become
disenchanted with the legal profession because of previous poor service or

91 See for ¢xample Australian Law Reform Commission (1996); Barcley (1996); Coleman
(1998); Hunter (1998); Law Reform Commission of Wesiern Ausiralia (1998); Awstralizn
Law Reform Commission (1999), 375-76; Byme and Leggat {1999); Dewar et al. (2000);
Family Law Council (2000); Avstralian Tnstitute of Judicial Administration (2001}

92 As will be discussed later, there are & number of other motivations for self-represeniation, but
according to 2 majority of the literature, these two are the most significant and commonly
present.

93 Dewar et al. (2000), 1,
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because they are unrealistic in their expectations of the system, while
others seem only to want to use the Family Court to air grievances or get
some redress for actual or perceived wrongs. On the other hand, this group
includes those who may have been encouraged to file a matter in court
themselves because of the Family Court’s simplified procedures.
Members of eithet group may have sought information or advice from a
Community Legal Centre, or have made use of self-help information
available on various websites, from Legal Aid Commissions, or from the
Count itself.

Our reading of appeal files (together with the quantitative data discussed in
the previous Part) revealed particular patterns and important qualitative
differences between groups of unrepresented litigants in appeal cases,
from which we derived three categories of litigants in person: the
‘vanquished’ litigant, the ‘serial appellant’, and the ‘procedurally
challenged’ litigant. Bach group of litigants had a different kind of
experience of the appeal process, and created different kinds-of challenges
or problems for the Court. The categories are based on behaviour and
experience in the Family Court rather than motivations for appearing
unrepresented. They are intended to provide useful descriptions rather
than being terms of art. Nevertheless, we found that almost all
unrepresented litiganis in our appeal sample could be analysed by
reference to one or other of these three categories.

The ‘vanquished’ litigants were those unrepresented litigants who could
not afford legal representation, were not eligible to receive legal aid, and
were in general overwhelmed by the family law system itself.”* This was
the group who were found in the quantitative study to be more likely to
abandon their cases or have them struck ouf than to proceed to an appeal
hearing, In eight of the 57 cascs involving unrepresented litigants in our
sample, it was clear that the litigant in person had been “defeated’ by the
system, largely because they could not afford to take their matter further.
One particularly illustrative maiter was a Hague Convention Case filed in
the Eastern Registry. In this case, the appellant in person had little

94 See also Rubin (1989), 999-1000.
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understanding of the Australian legal process, having come from
Macedonia. Half of the ‘“vanquished’ litigants in person wete from a non-
English speaking background, or suffered from an inability to comprehend
the court process due to psychiatric or psychological problems or a
learning difficulty. Three of the cases were those mentioned above
involving partial representation arising from cessation of legal aid
funding, and two cases were run with the assistance of a lay advocate, one
specifically involving a ‘McKenzie friend’.

‘Serial appellants’ were parties who brought multiple appeal applications
before the Court. They created significant difficulties for the Court, as they
had a tendency to appeal every decision (including interim orders and
procedural directions), abused the assistance of Appeals Registrars, and
often based their multiple grounds for appeal on a belief that their personal
rights had been infringed (these issues are discussed further in subsequent
chapters). Nineteen of the unrepresented litigants in our appeal sample
could be classified as serial appellants, taking into account the mmmber of
applications they had, or had previously had, before the Court.

Section 118 of the Family Law Act gives the Court the power to act if it
deems proceedings to be vexations or frivolous. The Court can dismiss the
* matter, order costs against the offending party or most significantly, order
that the litigant cannot bring any more matters to the Family Court unless
they obiain the leave of the Court.” In general, the serial appellants we
identified were not subject to s 118 orders, There was one litigant in the
qualitative sample who was subject to a s 118 order, but who nevertheless
was granted leave to appear, and a number of cases in which the behaviour
of the litigant arguably should have attracted a s 118 order. It is not clear
why the Court did not deem these serial appellants vexatious: it could be
that the other party did not raise it as an issue, or that the Court was more
lenient towards the behaviour of these litigants in person than it would
have been had they had legal representation. One case involved a
untepresented appellant who had been problematic throughout the trial at

95 See generally Mueller (1984).
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first instance, to the point where the other party had requested that the trial
judge deem them a s 118 litigant. The judge refused to make the order, but
did comment that it seemed likely that this litigant would have their access
to the Family Court limited in the future through such an order,

The two most interesting serial appellants were both from the Southern
Registry. One appeared in three cases in the sample, appealed almost every
interlocutory or final order made against her, resulting in five applications
before the Court at one time, and subsequently attracted a s 118 order. The
other was serially involved with the Court in a different way: he brought
his own appeal to the Court, and then appeared later as a McKenzie friend
for another unrepresenied litigant.

There were three other cases in which a litigant in person, although not a
serial appellant, could have been described as vexatious. These litigants
appeared o display a flagrant disregard for the Family Court as the arbiter
of family law disputes. In one case, for example, the nnrepresented
appellant argued that he should not be subject to the jurisdiction of the
Court as he had “seceded’ from the Commonwealth of Australia.

The ‘procedurally challenged’ category of litigants in person fell between
the two extremes of ‘vanquished’ litigants and ‘serial appellants’.
Litigants in this group were not as enmeshed in the process of litigation as
‘serial appellants’, and exhibited a wide array of characteristics, but were
clearly identifiable as having suffered because of procedural difficulties
and lack of procedural knowledge and experience in their time at the
Family Court. Twenty-seven cases in the appeal sample included an
unrepresented litigant falling into this category. The group included five
litigants in person who had disputes with their solicifors, over costs or
alleged practitioner incompetence, and thus discontinued legal
representation, and those partially represented litigants who commenced
their cases unrepresented but then ran into difficultics and found they
needed legal assistance.
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The procedural complexity of the appeal process, as will be discussed in
Chapters 11 and 12, is an intentional policy of the Court.” The process
appears to be designed fo prevent appeals being viewed as simply a re-
hearing of the matters dealt with at first instance, by imposing rules that
direct parties to produce documents which focus on allowable appeal
issues with clarity and precision, and forcing appellants to honour strict
deadlines in the preparation of theit cases. As will be shown throughout
our analysis, these requirements are central to the difficulties faced by
many unrepresented litigants on appeal. Our discussion of the qualitative
data will draw attention to the specific difficulties at appeal level that
define this ‘procedurally challenged” group of unrepresented litigants.
This was also the point at which there was some overlap between the
categories of unrepresented litigants, as those who were ‘vanquished’ by
the system and ‘serial appellants’ might also experience procedural
difficulties,

Overall, the difference between groups of unrepresented litigants on
appeal, based on the nature of the difficulties they experience and/or
create, raises important questions abouf the nature of any policy or
procedural changes that may be required at appeal level to meet their
needs, while at the same time keeping the policy basis of the appeal
process intact,

96 Family Law Council {1996), paras 1.11, 5.26,
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10

Categories of Appeal

Appeals may be brought either in relation to substantive matters, or in
relation to procedural issues. In practice, the distinction is somewhat
artificial, as a number of matters are brought on both substantive and
procedural grounds. In this chapter, however, the two kinds of appeals are
discussed separately, in order to examine the particular characteristics of
each type of appeal.

Before doing so, it is worth noting that seven cases in the qualitative
sample did not include any real grounds of appeal, and five of these were
bronght by unrepresented appellants. An example of such ‘nen-grounds’
was the case in which a litigant in person only presented a list of what they
wanted, rather than stating the elements of the trial judge’s decision that
they were appealing against. In such a matter, it could be concluded that
the litigant was fundamentally seeking a new trial. On the other hand, in
one case in which all parties were tepreselited, the appeal was brdught
against the whole of the order made at first instance, but did not state the
errors of the trial judge in providing reasons for appeal, other than that
there was a denial of the rights of the appellant.

It should also be noted that in this chapter and the following chapter, the
focus is on unrepresented appellants (since it is they who are responsible
for initiating appeals and providing grounds for doing so), rather than on
unrepresented litigants more generally.
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Appeals On Substantive Matters

The family law jurisdiction is founded on equitable principles, and vests
very wide discretion in the trial judge to decide what the best interests of
the child require, or how marital property may most fairly be divided, on
the facts of the particular case before them. Unsurprisingly then, the most
common grounds for appeal to the Full Court were errors in the trial
judge’s exercise of his or her discretion, based on the weighting given by
the judge te particular factors in the case.”” Many cases included an appeal
against the trial judge’s decision on more than one issue (e.g. relocation,
residence and contact, or property division and procedural matters).

Of the 152 cases in the qualitative sample, 41 per cent (62) were brought in
relation to propetty issues, with a majority of the parties in these cases
being represented for the entirety of the proceedings. Appellants without
legal representation brought omly thirteen of these cases. Children’s
matters comprised approximately one third of the sample (51 cases), with
almost half of these cases (21) bronght by unrepresented appellants. Only
three of the cases involved both children and property, and one of these
was brought by a partially represented appellant. This was an appeal
against the distribution of property at first instance, as well as the alleged
failure of the trial judge to take the child’s wishes into account when
determining contact arrangements.

Other substantive issues brought to the Full Court included child
maintenance disputes (12 cases: half brought by wunrepresented
appellants), relocation matters (seven cases: two brought by unrepresented
appellants), and Hague Convention cases (five cases: one brought by an
unrepresented appellant). A small number of cases were also brought
appealing against the granting of a divorce, a decision concerning
domicile, and a decision in a solicitor/party dispute.

97 Sections 68F and 79(2) of the Family Law Act provide non-exhausiive lists of the factors o
be taken into account in determmmg the child’s best interests and the alieration of property
interests respectively.
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Appeals on costs

An important type of substantive appeal were appeals against costs orders
arising out of the tria! at first instance. Fifteen of the cases in the qualitative
sample (10 per cent) involved appeals on costs, approximately half of
which were brought by unrepresented appellants.

There were a variety of circumstances surrounding these costs appeals.
Some were appeals from costs orders made at first instance because of a
refusal to accept an offer of setflement, and others formed part of a general
appeal against the whole order at first instance (often brought by a litigant
in person). One such case involved costs orders against an unrepresented
litigant due to their interlocutory behaviour, and another seemed to be a
punitive order arising out of the general behaviour of the litigant in person
at first instance. On the rare occasions when the litigant in person appears
to have been successful in bringing a costs based appeal, they had applied
for leave to appeal against a costs order made on an indemnity basis, or
they were successful in a related property/children appeal. The Full
Court’s approach to costs orders and costs certificates is discussed further
in Chapter 13.

Appeals Based on Procedural Grounds

There was a substantial number of cases (n=72; 47 per cent of the appeal
sample) in which the appellant contended that the trial judge had erred in
the course of making procedural directions and decisions. More often than
not, these contentions co-existed with a substantive ground for appeal. It is
worth noting the claim of procedural error as a separate category of
appeals, however, as it illustrates the difficulties many litigants have with
the concept of discretionary jurisdictions per se. The fact that the basis for
a judge’s decision is discretionary means that many litigants do not
necessarily understand why an outcome was not in their favour. As a
result, they tend to focus on perceived procedural errors by the Court, and
identify these as the source of the negative outcome of their case. Cases in
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which procedural problems were caused by or during the appeal process
itself will be discussed separately in Chapter 12.

An inability of the appellant to understand, comply with or accept
the procedural decisions made at first instance

As a general proposition, the decision to appeal in family law should not be
seen as ‘a reflex response to an unpalatable result, or simply as a
continuation of the trial process’ *® The nature and number of appeals in
which appellants disputed the trial judge’s procedural decision making,
however, seriously challenges this assumption. It is one thing for a party
involved in Family Court proceedings to feel aggrieved by a trial judge’s
understanding or interpretation of the facts in their case, It is quite another
to dispute procedural decisions, and face the costs and difficult process
involved in mounting an appeal, often on quite technical grounds which
are usunally the province of highly qualified legal personnel.

In our sample, appeals confaining grounds alleging a procedural error
disproporticnatcly involved unrepresented appellants.®® The character of
these grounds for appeal from unrepresented parties was extremely varied, -
but taken as a whole these cases seem to provide a picture of litigants
unable to separate their emotional concerns and personalised disputes
from the general policy and machinery of the Family Court. For example,
many of the grounds were couched in the language of claims to a denial of
formal fairness or equality, such as procedural unfairness, natural justice,
judicial bias, ‘fairness’, and miscarriage of justice.

The majority of the unrepresented litigants making these claims were the
‘serial appellants’ who brought repeated appeals on both minor procedural
‘and factual matters, One case, for example, involved a litigant who was
inclined to appeal nearly all judicial and quasi-judicial interlocutory
decisions, regardless of the likely success of his efforts in legal terms. The
basis of the appeal caught by our sample was that he disputed the refusal by

98  Fogarty (1991), L.

99 Unrepresented appellants appeared in 35% of cases in the appeal sample (53/152), but
brought 43% of the appeals based on procedural grounds (31/72).
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the trial judge of an adjournment of all his pending appeals until his
application for special leave to appeal to the High Court had been heard.
He also included as a ground in this particular appeal a stay of his pending
appeals until there had been a ‘hearing of disciplinary charges’ against his
former wife’s solicitor. Two other cases in our sample exhibited this
charactetistic of appealing the minutiae of procedural machinery, with five
applications made by the same party. At least four others also involved
serial appellants.

There were, however, other cases in this category involving those
‘procedurally challenged’ by the family law systemn, whose inability to
meet procedural requirements was cited as one of the bases for their
appeal. The non-compliance characteristics were varied, but included such
difficulties as failing fo file documents in time. There were other
unrepresented appellants again whose appeal grounds revolved around the
procedural difficulties identified in the Johnson guidelines, and were
articulated in those terms. These cases will be discussed separately below.

The cases identified above formed part of a larger grouping of cases in
which the unrepresented status of either party (but usually the appellant) at
first instance formed the basis for the appeal in a more general sense.
Eleven of these cases involved appellants who subsequently obtained legal
tepresentation for their appeal.’® Appellants in this larger group,
regardless of whether they were represented or not at appeal, did not
necessarily articulate their appeal grounds as procedural errors by the trial
judge. It was evident from an examination of their cases, however, that an
inability to understand procedural directions and/or non-compliance with
those directions did in fact form the basis for their appeals.

Many of these cases involved parties who could be identified as
‘vanquished’ by the system, including parties from non-English speaking
backgrounds who had difficulty understanding what was procedurally
required of them, or could not access information, as a consequence of

100 = Data on whether an appellant was unrepresented at first instance, but represenied on appeal,
was not available in all cases examined for the qualitative study. Thus this figure of cleven
cases may not represent all cages in this category,
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their inability to speak English fluently, and as a result of lack of continuity
of interpreter services. For example, one litigant who was unrepresented at
first instance required a Croatian interpreter for all preliminary
proceedings. A directions hearing to have a court date vacated was heard in
the absence of this litigant, who had faxed the Court to indicate that he was
unable to attend as he had not yet had the 1000 pages of documents
relevant to the hearing translated. The trial judge, due fo the nom-
compliance of the fax as notice of failure to attend, made orders to the
party’s detriment, in his absence. Other litigants in this category included
a party with serious mental health problems, whose inability to attend at
Court and notify the Court appropriately resnited in orders made in her
absence to her detriment, and parties who misunderstood the meaning of
procedural outcomes at first instance (e.g. contesting the dismissal of
applications that were never dismissed, and misinterpreting responses to
applications as cross-applications).

Represented parties and appeals on procedural issues

In comparison fo the number of appeals on procedural issues involving
unrepresented parties, there were only a small number of cases based on
issues of fairness or natural justice involving represented appellants (five
cases). Other procedural issues raised by represented appellants included:
the disallowance of an application to adduce fresh evidence in a disputed
sexual abuse matter; a refusal to hear an out of time application; and the
trial judge’s refusal to gramt an adjournment to enable superannuation
issues to be resolved, amongst others, The small number of cases in this
group indicates that experienced family law counsel and solicitors may be
less inclined to find fault with procedural decisions taken by the Court that
operate to the detriment of their clients, unless there is a genuine chance |
that an error of law has been made in the process. For example, the
adjournment for a superannuation issues case was actually reported, and
costs certificates granted for both parties, indicating that the Court viewed
the appeal grounds as legally significant,'’

101 Carson & Carson [1999] FamCA 53,
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Jurisdictional problems

Four of the cases in the qualitative sample involved cross-vesting
difficulties cansed by the decision of the High Court in Re Wakim.'? Two
of these cases involved fully represented parties, while the other two cases
involved unrepresented appellants. There was also another jurisdictional
matter in which the appellants were unrepresented, and the issue in dispute
was whether a Family Court judge had jurisdiction ovet a child subject to
a State-based child protection order.

Conflict with legal representative

There were three cases in the sample in which a litigant’s dissatisfaction
with their solicitor’s handling of their matter at first instance was cited in
their grounds for appeal. Two of these litigants subsequently self-
represented at appeal as a consequence (one merely changed his
fepresentation). These cases, despite the small number in the category, are
worth reflection as they indicate the important role lawyers can play in the
management of their clients with regard to family law matters,

One of the litipants who chose fo self-represent at appeal cited
dissatisfaction with his solicitor’s approach to evidence (the litigant felt
that more evidence should have been presented to the Court regarding the
value of assets). This litigant included as one of his grounds for appeal that
his ‘legal representation was so bad that it was like no representation at
all’. From an ¢xamination of the judgment at first instance, it is arguable
that the litigant’s perception was a resuli of his dissatisfaction with the
outcome of the case, as opposed to any objective incompetence by his legal
representative. The trial judge even noted the disparity between evidence

102 Re Wakim; ex parte McNally; Re Wakim: ex parte Darvall; Re Brown; ex parte Amann;
Spinks and Ors v Premtice [1999] HCA. 27, Before the High Court decision in Re Wakim,
under cross-vesting legislation, the Family Court was able to hear State law matters relating
to family law issues (for example, de facto property disputes). The decision in Wakim,
however, rendered the scheme for cross-vesting State law matters into federal courts invalid.
The facts i Wakim weee to do with bankrupiey proceedings in the Federal Court, however,
the decision also affected the ability of other federal courts, like the Family Court, to hear
State law dispotes in conjunction with disputes covered by the Family Law Act.
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presented by the litigant’s counsel and evidence presented by the litigant
himself under cross-examination, regarding the significance of
contributions he had made to the marital property. The judge noted, for -
example, that the litigant at several stages of the trial voluntarily
contradicted his own case under cross-examination, ‘somewhat o the
surprise of his learned counsel in evidence in chief’.

The other litigant who chose to appeal as a comsequence of alleged
mishandling by his lawyer appeared to have similar difficulties in
accepting the cutcome at trial. The substantive issue at trial was residence
and contact. The appellant father’s representative had raised the mother’s
health (she suffered from epilepsy and diabetes) as a factor casting doubt
on her capacity to care for the children if she were to be awarded residence.
The trial judge noted that there had been ‘no real challenge” to the mother’s
medical witnesses, and went on to find her health problems posed no risk
to her capacity to provide care, The trial judge ultimately made a residence
order in favour of the mother, with defined contact for the father. He also
made a costs order against the father, after asking for submissions, on the
basis that the reliance on the wife’s medical history as a “platform’ for his
case for residence was wholly unsuccessful,

The appellant, after dispensing with the services of counsel, attempted to
mount an appeal against the costs order. Without legal assistance however,
he constructed a convoluted set of grounds based on his dissatisfaction
with the residence outcome, for which he blamed his lawyer. He argued
that the trial judge had erred in ‘not recognising the enormous
disadvantage the husband’s case suffered by having lead counsel who was
manifestly incompetent in handling the medical evidence’. The Full Court,
in dismissing the appeal by virtue of the fact that the argument presented
did not address the grounds for appeal, stated simply that the quality of the
legal representation of a party to proceedings and that party’s perceptions
of, and response to, that matter are not matters to which regard can be
shown by a trial judge or by an appellate court, except in exceptional
circumstances which are not shown or even suggested in this case’.

The first of these cases demonstrates the way that family lawyers attempt
to manage their clients by refocusing emotional issues as legal questions,
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and by presenting appropriate evidence and submissions before the Court.
It also demonstrates that this process of client management is not always
successful. In the second case, by contrast, the lawyer at first instance does
seem to have assisted his client fo proceed with an arguably unreasonable
case, with the result that costs were awarded against the client. Both of the
cases further demonstrate that some appellants’ inability to accept the
outcome at first instance results in blame directed toward their
representative, and a rejection of legal advice per se, evidenced both by
their largely misconceived grounds, and by their choice to mount an appeal
unrepresented 1%

The Johnson guidelines cases

As noted above, a number of unrepresented appellants cited the guidelines
in Jehnson v Johnson'* (‘the Johnsorn guidelines’) as evidence of
unfairness occasioned by the Family Court,

The Johnson guidelines were articulated by the Full Court of the Family
Court as dicta to assist judicial officers in theit management of trials
involving unrepresented parties, The guidelines noted the obligation of the
Court to ensure that unrepresented parties “are given every opportunity to
explore the rights which they may appear to have’,'® including explaining
to them the mormal procedures of trial, including rules of cross-
examination, the admissibility or otherwise of evidence, the clarification
for unrepresented parties of obfuscated substantive issues, and the
maintenance of a ‘level playing field’ with represented parties.'® The Full
Court, however, also noted the internal tension created by unrepresented
parties and their need for judicial assistance. Specifically, it was noted that
the guidelines exist under the umbrella of the Coutt’s obligation to apply
the provisions of the Family Law Act relating to children’s matters, as well

103 See generally Davis et al. (19%4); McEwen et &l (1994); Armytage (1996); Wade {1957);
Australian Law Reform Commission (1999), 380.

104 Johnson & Johnson (1997} FLC 92-To4.
105  From Dawson v Deputy Comnrissioner of Taxarion (1984) 56 ALR 367 at 378,
106  Johnson & Fahnson (1997) FLC 92-764, para 121
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as its obligations to ensure that proceedings are not unduly protracted,'”
and to have regard to the need to provide a prompt and inexpensive
resolution to matters in dispute between parties.)® In addition, the Full
Court noted inJohnson the undesirability of the Court providing assistance
to unrepresented parties if it would cause unfairness, or an impression of
unfairness, to the other (represented) party, and/or without full knowledge
of the facts in a particular case.'®

Despite these qualifications, and despite the need identified by the Court
for some clarity and equity in judicial treatment of unrepresented parties, it
is arguable that the Court did not envisage the extent to which many legally
autodidactic unrepresented appellants would appropriate the guidelines as
precedent, claiming that a judge’s non-compliance with the Johnson
guidelines was tantamount to an etror of law.

Qur quatitative sample included 14 cases in which the appeal was based
misguidedly on the Johnson guidelines. In these cases, the overwhelming
claim made by appellants was that the trial judge had failed to ‘maintain a
level playing field” on their behalf, which in context appeared to be a
general claim that they had been procedurally unfairly treated, and as a
result were not satisfied with their outcome at trial.

The Full Court has recently moved to address this phenomenon in the
decision Re F: Litigants in Person Guidelines.!™® At paragraph 230 of that
decision, the Court noted:

we have noticed that a number of litigants in person are
endeavouring to use the alleged breach of the guidelines as a
ground of appeal in itself. We do not think it is appropriate for
the guidelines to be used in this way as there may well be good
reason in particular cases to depart from some of the

107 Family Law Act s 97(3).

108  Family Law Rules Order 4(4).

109 Johason & Johuson (1997} FLC 92-764, para 122.
110 Re F: Litigants in Person Guldelines [2001] FCA 348,
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guidelines but always remembering the Court’s obligation to
provide procedural fairness and a fair irial, Thus, if in
circumstances of a particular case, a irial judge does not
follow guidelines, it does not follow that there has not been
procedural fairness and o fair trial.

The Court stressed that the guidelines were never intended to be a
precedent for unrepresented litigants as a class, especially in a jurisdiction
based on equitable principles, wide judicial discretion and case by case
factual resolution.”'! In an effort to contain this category of appeals, the
Court in Re F revised the guidelines and described a more subjective test
for their application, reinforcing the baseline jurisprudential framework of
the Family Court of a wide judicial discretion.!® The implications of Re F’
will be discussed further in Chapter 13.

111 ibid,, para 227.
112 1bid,, para 230.
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Nature of the Appeal Application

To initiate an appeal in the Family Cont of Australia, an appellant must
file 2 Notice of Appeal (Form 42), which should include a clear statement
of grounds for appeal. This pro forma document is usually accompanied by
a summary of argument, Together, the grounds for appeal and the
summary of argument should identify the issues from first instance that are
the subject of the appeal, the bases of the appeal argument, and the case
law and section(s) of the Family Law Act that support the appeal argument
or that are being distinguished. The premise behind the short statement of
grounds for appeal and summary of argument is that accurate and succinct
identification of the matters for appeal should shorten the hearing and
reduce the cost of litigation,'® pursuant to the policy of informal, prompt
and inexpensive resolution of matters in the Family Court in general.

Our qualitative analysis of appeal files included an examination of the
appeal application, including grounds for appeal and summaries of
argument. Overall, it was evident that represented parties had little
difficulty in fulfilling the objectives that lie behind the Notice of Appeal
process. By compatison, unrepresented appellants tended to have
difficulties with this aspect of the appeal process, the absence of legal
trepresentation resulting in often ill-conceived or ill-prepared documents.
The problems faced by unrepresented appellants included: difficulty in
limiting appeal grounds to appellable issues from trial, difficulty in
interpreting and applying case law and sections of the Act appropriately,
and problems associated with their tendency to view the appeal process as
a means of allowing their whole story to be re-heard in full.

113 Family Law Council (1996), para 5.26.
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This chapter discusses these difficulties, with reference to aspects of the .
language and intent behind unrepresented litigants® approaches to the
appeal process. In particular, it describes how for many unrepresented
parties, without the benefit of a legal ‘translator’,”** there was real
difficulty in understanding the ethos and policy of the Act and the Couxt,
and a reliance instead on a generalist rights discourse, and claims that their
rights as individuals were under threat,

Role of Legal Representatives in Appeal Preparation

In order to ground this discussion, it is important to consider the role legal
representatives actually play in the process of family law litigation.
Research conducted on the lawyer-client relationship in family law has
shown that lawyers tightly manage their clients, acting in a variety of ways
to re-construct their client’s emotional reactions and sense of injustice into
legal issues and language, and as a result enabling their client to participate
effectively in an adversarial justice systemn.'*®

This process can be problematic, with the lawyer’s professional role
effectively dominating the individual wishes of the litigants."¢ In general,
however, it is contended that constant and firm direction by the lawyer
does in fact lead to settlement of disputes, and a reduction overall of the
emational and legal cost to litigants by decreasing their involvement in
family law litigation, including appeals.’” Ingleby, for example, has
argued that solicitors have a significant role to play in advising a party
when they are being unrealistic, and what the likely ontcome of a
determination of the Court would be. Solicitors facilitate ‘bargaining in the
shadow of the law’,'® by making the parties aware of their rights and

114 Cain (1979),

115 Ingleby (1992), 195; McEwen et al. (1994); Mather et al. (1995); Sarat and Felstiner (1995);
Drewar and Parker (1999); Hunter et al, (2000).

116 Mather et al. (1995), 287.
117  See for example Ingleby (1992), 41; Kritzer (1998), 806-807.
118 Mnookin and Korahauser (1979).
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responsibilities under the law, and encouraging parties to resolve the
dispute once it has been reduced to an essentially legal argument. '™

There is a role then for family lawyers to play in translating difficult issues
of hurt, revenge and confusion into identifiable (and justiciable) legal
disputes. This role extends nof only to negotiation and/or litigation per se,
but also to the preparation of court documents according to the ethos and
language of the Act and rules, and according to the prevailing
jurisprudence.!®

In their study of litigants in person appearing in Small Claims Courts,
Conley and O’Barr noted that some unrepresented litigants are in fact rule-
oriented in their approach to the law, understand the importance of
deductive reasoning that is a necessary element of legal discourse, and
have an ability to focus on relevant legal issues to the exclusion of
motivations and feelings. They note, however, that this “acquired [legal]
skill’ is usually demonstrated by a ‘literate and educated business and Iegal
class’. Our study included some unrepresented litigants who fitted
within this skill demographic. They effectively used legal language and
argued their case using the rules and principles enunciated in the Family
Law Act. In family law proceedings, however, there appeared to be no
accompanying ability to simultaneonsly exclude emotional motivations
from their appeal preparation, regardless of their level of education.

Description of Appeal Grounds

Just as many litigants (both represented and unrepresented) included in
their Notice of Appeal a combination of substantive and/or procedural
issues, so too did many appellants include a combination of grounds for
appeal. For example, errors in the exercise of discretion were often
mentioned in conjunction with an alleged error in the application of the

119 Ingleby (1992), 132,
120 See also Faulles (2001).
121  Conley and O'Barr (1990), 59.
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law by the trial judge, insufficient weight given to particular evidence, and
the provision of inadequate reasons for decision.

A marked difference between the Form 42s filed by unrepresented
appellants and those filed by appellants with legal representation,
however, was the legal specificity and precision with which the appeal
grounds were listed and described.'?? As will be discussed further below,
some unrepresented appellants used the listing of the appeal grounds in
their Form 42 as an opportunity to review their entire case history, which
involved describing multiple grounds, aimed at appealing the whole of the
orders at first instance.!?* This appeared not to be a problem for represented
appellants, whose lawyers were arguably aware of the need to avoid
‘prolix advocacy’.}? For example, one serial unrepresented appellant from
the Southern Registry listed 106 grounds for appeal, many of which were
accusations against the trial judge in relation to specific utterances and
inferences made by him at first instance, rather than a more general claim
that he may have ‘etred in the exercise of his discretion’.'”

Further, while lawyers generally did not attempt to flout convention by
appealing matters not directly in issue at trial, this was not the case for

122 In consultations conducted by the AlJA, the Western Australian Court of Criminal Appeal
also noted unreprescnted litigants® difficulties in drafting grounds of appeal: Awstralian
Instituie of Judicial Administration (2001).

123 In the AITA's consultations, the Australian Industrial Relations Commission also identified
prolixity and excess of emotion as a feature of the court documents prepared by litiganis in
person: Australian Institvie of Judicial Administration (2001).

124  From Full Court in Rasanayakam & Wallooppiliai v Thillzindesan (1996) FLC 92-696.

125  This case was subsequently reported as KS v DS [1999] FamCA 1221. In its decision, the
Court noted that the appellant’s grounds were “without substance and an abuse of process’ (at
para 20), made primarily because “the contact orders did not euit him” {at para 24), and wers
haseless in their relisnce on bias and other *fanciful” ailegations (at para 36). The Court also
commented (at paraz 17-19) thai: ‘Prior to the commencement of these proceedings the
husband did not provide a summary of argument as tequired by the Rules, and there was some
discussion af the commencement of the proceedings as to why he had not done so, In the
course of that discossion he made some far-fetched, and indeed offensive allegations in
relation to the resulis of his examinafion of the file, so0 far as the child representative was
concerned. These allegations were completely without foundation, but unforfunately the
themes seemed to be indicative of the manner in which the husband had conducted himself
throughout the praceedings. The husband had had ample opportunity to prepare a summary
of argument in this matter. Although he is wnrepresented, he is on his own account a well
edocated and highly intelligent person whe should have had no difficolty, at Ieast in
preparing a summary that might have better directed the arguments that he advanced to the
Court.’
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many unrepresented appellants who appeared to misunderstand the
function of the appellate court, viewing an appeal as a right to a complete
hearing de rovo, This misunderstanding appeared to exist across the
spectrum of unrepresented appellants, involving the ‘vanquished’ and the
‘serial appellant’ alike.

For example, an unrepresented non-English speaking background
appellant from the Southern Registry, with little evidence of any legal
language or knowledge, cited as his only ground ‘Not given the
opportunity to talk when the order was made’, and asked specifically fora
rehearing of his applications for final and interim orders, Conversely, our
sample also contained examples of serial unrepresented appellants who,
despite giving the appearance of having learned or mimicked legal
information and language as a result of their lengthy interactions with legal
and court personnel,? still failed to understand the purpose of Part X of
the Family Law Act, which governs the conduct of appeals. An
unrepresented appellant, also from the Southern Registry, whose initial
legal dispute revolved around contact, had a history of litigation in the
Family Court which had been provoked by his own repeated breaches of
contact orders. His Form 42, however, substantially departed from the
central issues adjudicated at first instance, listing very general grounds for
appeal revolving around alleged breaches of judicial office by the trial
judge, couched in appropriated ‘legal language’, such as ‘[the trial judge]
failed to asceriain judicial bias and abused his judicial discretion’. Despite
these general grounds, the appellant did refer back io the contact issue
when describing the orders he was seeking, albeit linking reinstatement of
contact to disqualification of the trial judge from “further hearings’.

The discursive nature of unrepresented appellanis’ applications

Although the listing of multiple grounds of appeal may be an aspect of
~unsepresented appellants’ misinferpretation of appeals as a hearing de
novo, it is arguably also an indication of the desire of many of them to use
the appeal as an additional ‘day in court’. This desire to obtain an

126  This will be discussed further in Chapter 12 in relation to unrepresented parties’ interactions
with Appeals Registrars.
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additional appearance before the Full Court results in them telling their
‘whole story’ in a more discursive manner than the mere identification of
appellable grounds and succinct suramary of argument would allow,

There were 14 cases within the qualitative sample in which unrepresented
appellants used the preparation of their summaries of argument as an
opportunity to re-tell the stories of their matters, sometimes regardless of
relevance to the stated appeal grounds. This discursive tendency appeared
to be caused by the appellant’s feelings of personal injustice, and involved
a purposively stated desire to ‘be heard.’

For some appellants, this need to be heard was based on a frustration with
the Court not taking into account the prior history of the relationship, For
example, in a Southern Registry application for leave to appeal file, where
the issue at first instance was the failure of interim orders for a land sale,
the non-English speaking background unrepresented appellant’s affidavit -
contained multiple written submissions as appendices attempting to
explain the familial history of bad blood over the land in question. The
appellant stated: ‘I apologise if 1 arguned my case in the written
documents....but I have difficulty in passing my message verbally...and I
considered that in this way I would help the FULL COURT TO BETTER
UNDERSTAND MY CASE’. %%

Another example of re-telling the story of the relationship came from the
Northern Registry. In this case, the issue was whether the trial judge had
appropriately weighted all s 75(2) (future needs) factors. The
unrepresented appellant felt the need to describe in great detail the actions
of his former wife in order to make out his grounds for appeal, as he
believed he had been subjected to a great injustice, and that iie had not been
listened to by the frial judge. To get his point across, he divnlged in his
summary of argnment that the wife had been having an affair for three
years and was ‘waiting to put the propetty in her name’ before leaving him.
He went on to recount that: “Within one week of this being done, she
vacated our relationship...she not only destroyed our marriage but also

127  Appellant’s own emphasis.
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that of the man she was seeing [who] had been married for twenty add
years with three children. It is clear to me [the wife] was in the marriage for
financial gain.’ '

The need to “be heard’ not only involved re-telling personal histories but
also related to appellants’ feelings of frustration and alienation, caused in

part by the limitation of issues allowable at appeal level, which some felt

did not explain in full the complexity of their treatment by the legal

system.'”® A case from the Eastern Registry provides an example, The

appellant in this matter was serving a lengthy prison sentence. In
conjunction with his attempts to appeal contact and welfare orders for his

child, unrepresented, in the Family Court, he was also involved in a series

of appeals on his criminal conviction, including a High Court application.

This appellant felt that the multiple legal issues which he was facing were

not properly considered by the trial judge in the Family Court when
deciding the contact issues, and his summary of argument was a discursive
exposition of the entire history of his criminal and family law matters, and
exposed his feelings of grievance towards the justice system as a whole.

He wrote: ‘[The trial judge] has oversimplified my position as being guilty
of [the crime]. It has taken almost 7 years for all the Courts to not come to
that decision. I deserve the benefit of the doubt.... [The trial judge]

is...compelling a child to suffer extra stress while the Ctiminal Court fails
to resolve my futore safely...I say I have seen the best legal minds in the
country debate [my case], and fail to arrive at any conclusion while the
Family Court sits on its hands...’

The discursive nature of these summaries of argument clearly does not
fulfil their primary function for the Court of identifying and presenting a
party’s legal issues and argument succinctly. Again, if a lawyer had been
involved in these cases, they may have managed to re-focus the emotional
aspects of the stories presented into legal argument.

Amnother aspect of the need for appellants to ‘tell their whole story’ can be
seen through an examination of the number of Form 42A applications

128 Conley and Q'Barr (1990), 14 draw similar conclusions from ressarch conducted in the
criminal jurisdiction.
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present in the sample, and how they were intended to be used. Fifteen
applications were filed by represented parties, and appeared to be used for
legitimate purposes of adducing fresh evidence, even though a substantial
minority of them (40 per cent) were dismissed.'® Unrepresented parties,
however, were respomsible for making the majority of Form 42A
applications (20)."** Many of these appeared to be an attempt by the litigant
in person to provide all the information about their dispute to the Court,
even when it was not directly relevant to the issue on appeal. Of the
applications filed by unrepresented litigants, three quarters were dismissed
and only one was fully successful, indicating an over-representation of
unrepresented litigants bringing misguided Form 42A applications in
comparison with represented parties.

These applications for leave to adduce fresh evidence were often filed by
the unrepresented party to highlight issues of which they believed the
Court was not aware. In one Northern Registry file, for example, the
appellant wished to tender letters she had written describing her treatment
during the matter, and also to provide an ‘alibi’ as to why she was not
served by the other party’s solicitor; this information appeared to be
completely irrelevant to the issues on appeal. In another case, from the
Southern Registry, the appellant in person sought to use a Form 42A to tell
the Court about his psychological welfare, when he was essentially
arguing that his bankrupicy prevented his ability to pay child support
assessed under the legislation. Another Southern Registry appellant chose
to use the Form 42A to seek to admit evidence concerning group
certificates, medical evidence, and a police report, when his matter
concemed the discretion of the trial judge to reject certain evidence
introduced af trial. '

129  Intwo of these cases, the parties applied for leave to adduce fresh evidence once the wranscript
from first instance became available, The Family Law Council has identified this as an
important issue because the process of franscript production will not always be completed at
the stage when the Form 42 is filed: Family Law Council (2000), para 5.26.

130  Pounteen Form 42A applications were brought by wholly unrepresented parties, 6 by
partially represented parties.
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Litigants’ desire to “tell their whole story’ is not isolated to family law,
Conley and (’Barr’s Small Claims Court research, for example, showed
that procedural informality encouraged many litigants to ‘indulge in a
variety of everyday storytelling practices that would be forbidden in most
formal courts’.* These everyday storytelling practices usually concerned

_the context of the claim and the history of the relationship between the
parties. Although the ability to tell these stories appeared to enhance
litigants” satisfaction with the court process, the stories were nevertheless
‘legally inadequate’, because they did not assist the Court to assign blame
according to law."* On the basis of their observations, Conley and O’Barr
hypothesised a spectrum of approaches te the legal process, ranging from
‘relationship oriented’ litigants, to those who are ‘rule oriented’ and thus
much more able to conform to the court’s expectations about what
evidence and arguments are relevant.’® Clearly, many of the
unrepresented appellants in our qualitative sample were highly
relationship oriented. Perhaps in the family law jurisdiction, in which
litigation is precisely based upon failed relationships, this is hardly
surprising.

Unrepresented appellants and ‘rights discourse’

The misunderstanding of the function of the Full Court and the misguided
belief that it provides a right to a re-hearing was also evident in the 22 cases
in which unrepresented appellants based their grounds for appeal on a
general lack of “fairness’ or ‘justice’ in the manner that their matters were
heard, or in the outcome that they received, at first instance. These
unrepresented appellants often listed several bases on which they felt that
their rights had been infringed, and these included ‘procedural unfairness’
(6 cases), ‘natural justice’ (10 cases), ‘judicial bias’ (9 cases), ‘fairness’ (4
cases), or a ‘miscarriage of justice’ (2 cases).

131 Conley and O'Baxr (1985), 662.
132 ibid.
133 Conley and O"Barr {1980).
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The files which contained these grounds for appeal are worth examining in
some detail, as they appeat to indicate a marked divergence in the rhetoric
of grounds being presented to the Full Court, according to representation
status. Represented parties, as noted, did not in general include ‘rights
infringements’ grounds, adhering to what is allowed to be heard at appeal
under Part X of the Act, and also describing grounds succinctly, and within
the language of errors of discretion. Unrepresented partics, on the other
hand, appeared to construct their experiences of a negative ouicome af trial
as a personal denial of a variety of amorphous ‘rights’, which appeared to
be unrelated to the ethos of the Court and its body of jurisprudence.
Specifically, in children’s matters, where the emphasis of the Court is on
the best interests of the children, there was scant recognition or mention of
this fundamental principle in challenging the contact or residence orders in
many of the files we examined in this category. Instead, the source or
moiivation for the appeal centred around the unrepresented parent’s ‘right’
to their child, and how that was prevented by a denial of their ‘rights under
law’ during the process of judicial determination at first instance.

One case in particular from the Southern Registry provides a good
example of this tendency. The appellant in this case was a non-resident
father, the child having lived with a third party since the death of the
mother. There had been a history of litigation between the child’s carer and
the appellant over residence, culminating in the trial under appeal with the
appellant being deemed vexatious under s 118, and the residence of and
sole responsibility for the child remaining with the carer. Throughout the
trial the self-represented father attempted to impugn the carer’s motives
and capacities for caring for the child, including criticism based on denial
of the father’s ‘rights’ to involvement in his child’s religious upbringing,
as she was his ‘proxy’. The appellant’s arguments at first instance centred
on his fundamental rights to the child as a result of his status as a biological
parent. The trial judge not only found against the father, but awarded costs
against him, and also noted that he could not ‘advance the welfare of the
child in any particular whatsoever’.

Despite the extremely strong language used by the judge in finding against
the father’s application for residence, the father’s grounds for appeal
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indicated a complete failure to acknowledge any of the credit or legal
issucs which caused the trial judge’s decision to go against him. He
included 11 grounds for appeal, which were packaged as concepts
designed to appear ‘legal’, and which used language gleaned from legal
thetoric, but which became meaningless when placed in the context of
family law jurisprudence, and the particular appeal.

For example, the appellant argued that ‘s 116 of the Constitution was not
addressed in the judgment’,’™ that ‘the doctrine of clean hands was not
correctly applied, making this judgment wrong in law’, and that the
‘judgment reduces to absurdity in relation to the criminal law” on child
stealing, He also attempted to refer to implied (and from his perspective,
unidentified) rights in the Constitution,™* listing as ground 8: ‘the
judgment was unconstitutionally incorrect based on what the unwritien
part of the constitution may be said to be’. He further included the gronnd
that ‘the judgment was mistaken, wrong in law, and outside the
international agreement Australia made with the UN concerning the rights
of a child’. When he described what orders he sought, the appellant listed
his desire for the matter to be re-heard by the High Court because of its
Constitutional and ‘international commitment’ flavour. This resort o a
higher legal authority than the Family Court, and reference to
‘international obligations’ associated with an individual’s rights, was not
confined to this particular case, but was also evident in other cases brought
by unrepresented appellants.' These cases demonstrate the tendency of

134 Section 116 of the Constitution prohibits the making or enactment of any Commonwezlth
law establishing any religion, imposing any religious observance, and prohibiting any free
exercise of religion.

135 The Australian Constitution contains no Bill of Rights. During the 1990s, through the
process of judicial review, the High Court interpreted the Constitution to imply fhat certain
rights are enshrined as law in Avstralia and should be upheld: for example, freedom of
speech, This process of implying rights into the Constitation when they are not specifically
eneoded is confroversial, and rights that have been implied to date heve to a certain extent
been overmummed in more recent cases by a differently constituted High Court bench.

136  Twelve litigants in the qualitative sample who were dissatisfied with their outcome i the
Full Court decided to take the matier further, either to the High Court or through complaints
to other organisations. Nine of these litigents were unrepresentzd. One also wrote to the
Commonwealth Afttorney General to complain abont bias, and to the Chief Executive Officer
of the Family Court complaining about listings. Amother litigant from the Southern Registty
filed proceedings in both Federal and Staie courts complaining about the rial judge's
‘pecjury’ and *fabrication of evidence’, as well as seoking special leave to appeal to the High



130 Unrepresented Litigants in the Family Couwrt of Ausiralia

many serial unrepresented appellants, as will be discussed in Chapter 12,
to appropriate and mimic legal concepts and language, often at random and
with little understanding, arguably as a result of their lengthy interactions
with legal personnel who may unconsciously act as legal tutors.

Other grounds described by the appellant in the Southern Registry case in
his Form 42 also significantly excluded any mention of the best interest of
.the child, which, along with errors in judicial discretion, would likely have
been the prime focus if a lawyer had prepared the application. An Eastern
Registry case demonstrates the difference that a lawyer can make in a
protracted and bitter children’s matter. This case involved a lengthy
history of disputes over contact, and difficulties with procedural issues.
The appellant was represented, and the Form 42 evidenced no personally
motivated rights infringement rhetoric, the grounds focusing on errors of
law and exercise of discretion around the exclusion of certain evidence at
first instance that would have promoted the appellant’s case. The solicitor
for the appellant did include a natural justice ground, but linked it to the
way the hearing was conducted (i.e. procedural issues pertaining to the
adduction of evidence) as opposed to a denial of an amorphous ‘right’.

By contrast, the unrepresented aﬁpellant in the Southern Registry case
focused almost exclusively on the rights that had been infringed as a result
of his lack of contact with, and denial of residence of, the child. This lack
of reflection on the rights of a child under the Family Law Act, as opposed
to a parent’s rights to them, and responsibility for them, was again not
limited to this one case in our qualitative sample. This conceptual and
linguistic reversal of the ethos behind the Family Law Act’s provisions
regarding children has arguably been exacerbated by the Family Law

136 Court, A third pursued a number of different avenues in his quest for what he saw as justice,

{cont.) writing to the Family Court on three separate occasions, and also contacting his Iocal
Member of Parliament. The Member actuaily wrote to the Family Court on behalf of the
litigant, stating that *Mr F is frustrated by the length of time it is taking for a determination to
be made in these matters. .. The delay in dealing with these matters is causing my constituent
considerable anxiety and could possibly be derimental to the final outcome.” One of the
serial unrepresented appellants in the qualitative sample applied to the High Court for
declaratory relief and mandamus against the President of the Senate for refusing to act under
s 72(i) of the Constitution to remove a judge of the Family Court for ‘proven misbehaviour®.
Kirby J dismissed the application because it did ot present a reasonably arguable case, was
misconceived, and thus doomed te failure: Re Reid; ex pante Bienstein [2001] HCA 54.
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Reform Act 1995, The objectives of the Reformt Act were primarily to
effect an attitudinal shift. The inclusion of a new Part VII of the Family
Law Act enshrined policies that aimed to encourage both parents to ‘share’
responsibility for their child(ren) after separation, and to reduce disputes
between parents by removing the concept of children as parental property,
emphasising instead that regardless of which parent is the primary
caregiver, neither parent is more important to the child. From this
perspective, the Family Law Reform Act explicitly codified the idea that
while children have ‘rights’, parents have ‘responsibilities’. A change in
language from ‘custody’ and ‘access’ to ‘residence’ and ‘contact’ was
intended to reinforce this philosophy.

In a research project examining the impact of the new Part VII of the
Family Law Act, however, Rhoades et al. found that the new terms and
concepts introduced by the Family Law Reform Act remained alien to
many key players. They also found that the reforms in fact created a lack of
clarity in the legislation, providing fresh ground for disputes, as many non-
resident parents now believed that shared parenting regimes armed them
with ‘rights’ to be consulted about day-to-day decisions to do with the
child, as well as ‘rights’ to half time residence, based solely on their
biological parental status.®” Our analysis of appeal files accorded with
these findings, demonstrating that unrepresented parties in particular had
difficulties in interpreting the intention of the reforms.

The infringement of individual rights theme also became evident in our
analysis in the number of unrepresented appellants who included in their
grounds for appeal a personal grievance against the trial judge (6 cases).
Many of the unrepresented appellants who listed “judicial bias” asa ground
for appeal appeared to directly blame the trial judge as an individual for the
negative result they achieved at first instance.*® In this way, they appeared
to displace the anger previously directed at the other party, and without the

137  Rhoades et al, (2000), 2, 15-17.

138 See also Conley and O"Barr (1990), 135, 163, cbserving that some litigants involved in civil
litipation direct their frustrations and dissatisfaction towards personnel in the system rather
than towards the system as 4 whole, and have difficuity separating the idesl of law from the
reality of its implementation.
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benefit of legal ‘management’ directed it instead, usually - quite
unteasonably, to the family law system as represented by the jndge.

The appellant in the Southern Registry case discussed above, for example,
described how the process of the trial, and in particular the judge’s
treatment of him, were against his own personal rights. These grounds
were in part a reflection of his unrepresented status, a point that many
unrepresented appeliants included as part of their recourse to the
guidelines in Johnson, as discussed previously. The appellant in this case,
however, also believed he was personally discriminated against by the
judge, arguing that ‘His Homour’s cross-examination...was a racial
discrimination against Dutch people’.

Other examples of grounds which evidenced this tendency of
unrepresented appellants to embody their dissatisfaction in the trial judge
included alleging the trial judge was incompetent, alleging the trial judge
was in breach of his judicial office for commenting negatively on the credit
of the appellant (despite the appellant’s history of non-compliance with
court orders), alleging the trial judge displayed ‘personal prejudice’
against the appeilant, and alleging the trial judge had denied the appellant
his ‘constitutional right to a fair trial’.

It conld be argued that the ‘rights infringements’ grounds being described
by uvnrepresented appellants reflect a wider phenomenon. Mary Ann
Glendon has argued that cultural discourse and language worldwide has
become increasingly imbued with the language of rights, ‘universal,
inalienable, inviolable’,"® and that this has emerged from the increased
attention by the law and legal activists in recent times to human rights and
civil libertics cases. She suggests that in the struggle for individuals and
societies to define who they are, and to make sense of the complex worlds
in which they live, ‘law talk’ (including ‘rights talk’) has percolated
through political discourse, and “crept into the languages...employed
around the kitchen table and in the neighborhood’.’® A resort to the

132  Glendon (1991), 11.
140 ibid,, 5.
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preservation of one’s ‘rights’ therefore appears to be an increasingly
common tendency within the community, but without the aid of a lawyer
to act as a ‘translator’, when a person brings this rhetoric to the Court, the
essential interplay between rights and responsibilities is invariably glossed
over. The prevalence of ‘rights talk’ in the arguments presented by
unrepresented appellants suggest the need for the category of ‘rights
orientation’ fo be added to Conley and O’Bart’s schema discussed above. -
Instead of litigants falling on a spectrum of ‘rules versus relationships’,
they may instead be understood as falling between the three points of rules,
relationships and rights.

The increasing incursion of relationship stories and ‘rights’ discourse into
family law appeal grounds undoubtedly obfbscates both the substantive
issues that are appellable under Part X, as well as the content of the legal
issues that are then presented fo the Full Court for deiermination. The
effect of the inclusion of ‘relationship’ and ‘rights infringement” grounds
by unrepresented appellants on the Court’s jurisprudence will be discussed
in Chapter 13. Tt could be argued, however, that if there is an identified
need for a level of legal assistance for unrepresented appellants, it should
encompass or even prioritise the pre-hearing process. Legal ‘management’
of appellants and ‘translation’ of the Act, its purposes and effects during
the preparation of the gronnds for appeal would undoubtedly assist in
focusing the issues before the Court, and in achieving the policy objective
of shortening hearing times and reducing the costs of litigation.

The Citation of Legal Authority in Appeal Grounds

Qur analysis of Form 42s and summaries of argument revealed other
problems associated with an appeliant’s representation status, centering
around the identification of legal authority for their appeal grounds.

There are a number of reported decisions, both from the Full Court of the
Family Court and from the High Court, that set the boundaries for the

141 ibid., 10
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review of judicial discretion on appeal. These cases, primarily House v The
King,"* Gronow v Gronow,'* and Norbis v Norbis,'* are consequently
referred to by most appellants in their summaries of argument and
submissions in order to justify their grounds for appeal. Citation of these
authorities seems primarily to be the province of represented parties, For
many appellants, however, there appears to be a trend towards using these
cases automatically, without due consideration to whether they are
precisely on point with their appeal. Parties (or their representatives) may
find it easier to contend simply that the trial judge erred in the exercise of
their discretion very generally rather than also specifying other authorities
that support particular substantive grounds of appeal. If is more than likely,
however, that parties do have a genuine ground of appeal based on an etror
in the exercise of the trial judge’s discretion. The best indication of the
appropriateness of citation and reliance on these cases is through judicial
comment, which will be discussed in Chapter 13.

In comparison to represented parties, whose lawyers cite the ‘set’ cases
either for tactical reasons, or as a pro forma element of appeal preparation,

142 (15936) 55 CLR 499 at 505: ‘It must appear that some error has been made in exercising the
discretion. If the judge acts upon a wrong principle, if he [sic] allows extraneous cr irrelevant
matters fo puide or affect him, if he mistakes the facts, if he does not take into account some
material congideration, then his determination should be reviewed and the appellate court
may exercise its own discretion in substitution for his if it has the materials for doing so. It
miay not appear how the primary judge has reached the result embodied in his order, but, if
npon the facts it is unreasonable or plainly unjust, the appellate court may infer that in some
way there has been a failure properly to exercise the discretion which the law reposes in the
court of first instance. In suck a case, although the nature of the errar may not be
discoverable, the excrcise of the discretion is reviewed on the ground that a substantial wrong
has in fact occurred,’

143 (1979) 144 CLR 513 at 520; “The constant emphasis of the cases is that before reversal an
appeilatz court must be well satisficd that the primary judge was plainly wrong, his [sic]
decision being no proper exercise of his judicial discretion. While authority teaches that ecror
in the proper weight to be given to particular matiers may justify reversal on appeal, it is also
well established that it is never enough that an appeltate court, left fo itself, would have
amived at a different conclusion. When no error of law or mistake of fact is present, to arrive
at a different conclusion which does not of jtself justify reversal can be due to litle else but
a difference of view as to weight: it follows that disapgreement only on matters of weight by no
means necessarily justifies a reversal of the trial judge. Because of this and because the
assessment of weight is particularly Liable te be affected by seeing and hearing the parties,
which only the trial judge can do, an appellate conrt should be slow to overturn a primary
judge’s discretionary decision on grounds which only involve conflicting asscssmenis of
matters of weight.’

144 (1986) CLR 513,
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the small number of unrepresented parties who cited any case law at all (5
in our sample) indicates that it is uncommon for appellants without a legal
‘translator’ to include cases such as Gronow in their summaries, grounds
and submissions. One Southern Appeal case involving an unrepresented
appellant illustrated this point. In this case, the Full Court dismissed the
appeal on the grounds that the trial judge’s decision was within their
discretion, and effectively criticised the appellant for not citing House v
The King and Gronow when they were fundamental to the appeal.

When unrepresented parties do cite case law, they generally do not have
the legal knowledge to understand whether or not the cases they cite are
supportive of their appeal. It may be that they feel that citing cases is the
‘right” way to run a case, thus giving their matter a sense of legitimacy in
the eyes of the Court, rather than taking a conscious step to include them,
as is the case with represented appellants,

One Southern Appeal case, which was subsequently reported,™ provides a
clear example of such a misuse of Gronow in the grounds of appeal. In this
matter, the appellant husband, who was unrepresented for the entirety of
the matter, sought to appeal against interim orders made by the judge at
first instance, This husband, however, was not aware that they were
interim orders, and so did not frame his appeal correctly, In dismissing the
appeal, Nicholson CJ commented:

However, what is apparent in relation 10 the appellant’s case is
that it proceeds upon the basis of a complete misunderstanding
of the principles upon which interim residence and contact
orders are made. In support of his argument he referred to
decisions such as that of the High Court in Grorow v Gronow
(1980) FLC 90-716 and also decisions in relation to the giving
of reasons for judgment in cases such as Towns and Towns
(1991) FLC 92-199. However those cases were cases'dealing
with final orders that had been made in what was then termed
custody proceedings. There has long been a significant
distinction between the treatment of matters that come on for

145  MB & AR [1999] FamCA 1222,
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ﬁnal hearing and matters that come on for the making of
interim orders.t

This distinction between the practices of represented and unrepresented
parties is further highlighted in the way they cite relevant legislation.
Fifty-eight of the cases examined involved citation of sections of the
Family Law Act in their submissions and grounds. The most commonly
cited section was 8 75, which governs mafters to be taken into
consideration in relation to both property division and spousal
maintenance. Section 79, which governs the alteration of property
interests, was also commonly mentioned, more often by represented
parties than not. This frequency of citation was not surprising considering
the number of property cases within the sample. In relation to children,
8 68F — factors to be used by the Court in determining what is in the child’s
best interests — was cited most often, evenly between represented and
unrepresented appellants, in addition to ss 60B {objects and principles of
Part Vil of the Family Law Act), and 65E (child’s best interests as
paramount principle). Section 117 (costs) was also cited in a number of
cases.

Sections of the Family Law Act were cited by a small number of
unrepresented litigants. This may have been from a genuine knowledge of
the law (possibly due to previous legal advice), or sufficient knowledge of
the system to enable them to replicate the rhetoric required by the Court,
but it appears more likely that it was an attempt to give their claims validity
in the eyes of the Court. In one case, for example, an unrepresented party
quoted multiple sections of the Act instead of merely citing them, for
example stating: ‘1) s 43(d) of the Family Law Act states...; 2)s 60B(2) of
the Family Law Act states...’. This demonstrated his understanding of the
need for legal authority, but also displayed his lack of knowledge of the
conventions of how that legislation should be referred to or used, and
raises the issue once again of the apparent need for some legal assistance in
preparation of appeal grounds to ensure that relevant questions of law are
brought before the Full Court.

146 ibid., paras 12-13.
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In summary, our analysis of éppeal grounds and outlines of argument
indicates that the absence of legal assistance or advice can circumvent the
desire of the Court for coherent and succinctly prepared appeal documents.
As noted previously, lawyers can be overly controlling of their family law
clients as a result of their tight management of disputes. They do, however,
play an important role for their clienis in translating disputes into legal
ideas and language, contextualising emotional issues, and guiding the
client through a potentially fraumatic process. The role of the lawyer is
particularly important in terms of the preparation of documents for appeal,
as they have the ability to remind clients that an appeal is not a re-heating,
and should be tightly focussed in terms of legal issues and argument
presented for determination by the Full Court, to ensure that the costs and
time of litigation are kept to a minimum.

The ALRC recommended that the Family Law Act should be amended to
permit a single judge in an appeal to exercise the powers of the Family
Court to stay or dismiss proceedings where no reasonable cause of action
is disclosed, the proceeding is frivolous or vexatious, or the proceeding is
an abuse of the process of the Court.*” While this may be an expedient
means of disposing of the proportion of appeals that are frivolous or
vexatious, it does not help to deal with appeals in which a litigant in person
has a genuine case but is incapable of expressing it clearly or succinetly,
nor in distinguishing between the two categories of cases. A more
effective measure might be the provision of legal assistance to
unrepresented parties in the preparation of their appeal documents. The
need for assistance at this stage is arguably as pressing as the need for
assistance in advocacy before the Court. As will be noted in the next
chapter, the Appeals Registrars appear to be stepping into the breach to
fulfil soms of those responsibilities during the preparation of the appeal
book. Although they may be able to provide forms of legal assistance to
unrepresented appellants once appeals are filed, they are unable to help in
the earlier stages of preparing the appeal grounds and outline of argument.

147  Australian Law Reform Commission (2000), 621, recommendation 116.
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12

Procedural Aspects of Appeals

An appeal to the Full Court of the Family Court is ‘a distinct step with its
own procedures and, more importantly, its own principles’.* It is not, as is
widely acknowledged, intended to be a re-arguing of the case at trial. Asa
consequence, it could be contended that the practice and procedure
involved in mounting an appeal is necessarily rule-based, and formalistic,
so as to discourage frivolous appeal applications, which can create a cost
and time burden for the administration of justice within the jurisdiction,**
This creates a tension, however, with other policy bases of the Family
Court, including the principle that the Court be accessible and non-
‘hierarchical. As the Family Law Council noted in its 1996 review of
Family Law appeals:

The need for limits on access to an appeal system is generally
acknowledged. Resolution by appeal (or by exhaustion) does
not necessarily suggest a healthy structure. While, on the one
hand, providing a mechanism for judicial review which is
accessible and fair is important, consideration must always be
given o appropriate limitations on access 1o the appeal system
o as to achieve a practical balance, ™

Our analysis of appeals cases involved a full and systematic evaluvation of
the process leading up to the hearing of the appeals by the Full Court, This
included an examination of litigants’ preparation of appeal materials, and
correspondence with Appeals Registrars regarding the formal steps that
are required to be taken by all parties before the hearing of an appeal can be

148  Fogarty (1991),

149  See Family Law Council (1996), para 1.11 for a discussion of the discretionary nature of the
family law jurisdiction in peneral, and the relationship with appeals.

150  ibid,, 4.
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reached. Unsurprisingly, the representation status of litigants involved in
appeals had a direct impact on their ability to navigate the complexity of
appeals practice and procedure. Elements of these procedural difficulties
caused by representation status will be discussed in this chapter.

Rules Governing Appeals Procedure

The rules governing appeals practice and procedure are contained in Order
32 of the Family Law Rules. Appeals in each region are coordinated by the
Regional Appeals Registrar, who supervises the production of materials,
and who has responsibility for the settfement of the content of appeal
papers at 2 meeting with both parties. The rules governing this settlement
of the appeal book index (SABI) and the preparation of the appeal book are
worth noting, as they appear to be a source of difficulty for many
nnrepresented appellants.

The content and format of appeal books are governed by Order 32, rule
14(1). The books must be indexed, have a title page, and be paginated
consecutively. They must confain the notice of appeal (Form 42), the
orders appealed from and reasons for judgment at first instance, relevant
affidavits and other relevant documents (including counseHors’ reports), a
list of exhibits, and relevant parts of the transcript. The appellant is
generally responsible for preparation of his or her own appeal papers.'>
Assistance may be offered to unrepresented appellants by Appeals
Registrars,* which usually extends to assisting with preparation of the
index. Once prepared, the appellant must file copies of the appeal books
with the Appeals Registrar as directed (usunally 6 to 8 copies), and also
serve two sealed copies on the other party to the appeal.'s If the appellant
does not file the appeal books with the Appeals Registry by the date given
at the SABI, or demonstrate due diligence in proceeding with the appeal,

151 Family Law Rules, Order 32 rule 15(1).
152 Omder 32 rule 15(2).
153 Order 32 ruls 15(3).
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the Full Court may dismiss the appeal for want of prosecution.’>* Further,
an appeal may be deemed abandoned if appeal papers are not filed or
served at the latest 28 days after the due date given by the Appeals
Registrar at the SABL"®

At the SABI, the Appeals Registrar decides, by reference to the grounds -
for appeal, which parts of the transcript of the first instance hearing are
relevant to the appeal.’s The appellant is then required to obtain sections
of the transcript,’” which is only available through Auscript (the
Commonwealth’s own reporting service), This is quife a substantial
expense for the appellant, as transcripts run at a current cost of $8.25 per
page. The Family Court is under no statutory obligation to provide
assistance in obtaining the transcript {or parts thereof) and is not funded to
do s0.'%

Difficulties Meeting Procedural Requirements

In the confext of the rules enumerated under Order 32, as noied above, it
can be argued that there is a relative complexity associated with
preparation of appeals compared to matters at first instance, especially
since the introduction of simplified procedures at first instance. This
creates the problem, though, that unrepresented litigants who were able to
negoﬁate the procedures leading up to frial may well need a greater level of
assistance to be able to progress to appeal, where the procedures remain
more complex.’™

154 Order 32 rule 15(18).
155 Order 32 rule 15¢5).
156  Order 32 ls 12(1)(z),
157  Order 32 1ule 13,

158  The Court has commented on its absence of obligation to assist with the cost of transcript in
Zabaneh (1991) FLC 92-239.

159  Austratian Law Reform Commission (1999), 338-40.



142 Unrepresented Litigants in the Family Court of Australin

The policy associated with the appellate function of the Full Court ensures
that this complexity is deliberate.’s® It does, however, cause difficulties
and wnintended problems for the administration of the appeals process
within the Court as a result of the number of appellants (particularly
unrepresented appellants) who appear to be falling foul of the
requirements of Order 32. This is revealed most significantly from our
analysis in the navigation of the appeal book process, obtaining the
transeript, and the time requirements for filing of documents.

Problems caused by the preparation of the appeal books

Representation status had a significant effect on the ability of a party to
understand and successfully complete the administrative procedures
involved in preparing a matter for hearing before the Full Court.!s! Fully
represented appellanis did not appear to face any difficulties in complying
with the directions of the Appeals Registrars given at the SABI, and did not
appear to suffer any impediment to meeting the other requirements of
Order 32. Again, this supporis the observation that lawyers act as
‘translators” and guides, using their experience in the jurisdiction, and
their client management skills, to steer clients successfully through
complex legal procedures. '

The important role of the family lawyer as a guide was reinforced by the
fact that parties who were unrepresented at first instance but subsequently
coniracted legal representatives for their appeal, and those who had partial
legal representation without ever being entirely represented, also in
general did not experience any procedural problems attributable to the
preparation of the appeal book process. Of the 29 appellants falling into
this category, only two experienced any procedural difficulties in the
preparation of the appeal. In both of these cases the appeilants had
undertaken the document preparation themselves before engaging a

lawyer,

160  Family Law Council {1996}, paras 111, 5.26.

161 . The AIJA in its study of appellate court management bas also identified this problem, and
argued that there is a greet desirability for close supervision of the content and form of appeal
books. See Opeskin (2001), 59; see also Australian Law Reform Commission (1999), 378,
390,
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For example, in one of these cases the appellant attempted to prepare all of
the materials himself, only engaging a solicitor 2 week before the hearing.
After the appellant presented his appeal books, the Appeals Registrar of
the Eastern Regisiry contacted him to advise that they were ‘not in an
appropriate state for filing’, as they contained no index, incorrect
pagination, and an incorrect number of books had been lodged. The
Appeals Registrar advised the appellant, who lived on the Gold Coast, that
the defects would need to be remedied before the appeal could proceed,
and suggested that “as you live far away you should consider contacting a
Sydney solicitor, get them to pick the books up, and fix them up for you’.
The appellant finally decided to instruct counsel (through the assistance of
the Appeals Regisirar who put him in touch with the NSW Bar
Association), at which point the appeal was able to progress to hearing.

The majority of difficulties associated with complying with the
requirements of Order 32 involved appellants who were unrepresented
throughout the matter (32 cases). Some of the problems involved with
progressing through the preparation for appeal process included failure to
comply with the directions of the Appeals Registrar, inability to draft and
produce submissions, producing the incorrect number of books or sending
books to the wrong parties, difficulties with filing documents, and
including inappropriate material in the appeal books. In many of these
cases, the unrepresented party was assisted by the Appeals Registrar to
identify and overcome problems caused by procedural ignorance or
ineptitude (as will be discussed below). Despite this guidance, however,
many unrepresented parties failed to successfully complete the process of
preparing the appeal book, and consequently their cases never reached
final determination by the Court.
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Matters deemed abandoned, withdrawn, or dismissed for warit of
prosecution

There were a variety of reasons for matters falling short of final
defermination.'®® The most revealing in terms of the procedural
experiences of litigants in person were those that were abandoned,
withdrawn at the deor of the Court, or dismissed for want of prosecution,
or because the appellant did not appear at the final hearing (9 cases). The
most common problem leading to the abandonment of the appeal, as
already described, was in the SABI, and the filing of the appeal book itself.
This appears to be because of the complexity of these elements of the
appeal process, that arguably require a level of legal skill to complete
successfully.

For example, one case in the appeal sample involved a litigant in person
who was in prison on remand awaiting trial for murder. This father wanted
a review of orders denying contact with his child. His particular
circumstances quite clearly made it very difficult for him to participate
adequately in the appeal process, but elemenis of his dealings with the
Appeals Registry are worth noting as problems for litigants in person in a
more general sense. Apart from his inability to physically appear before
the Court, and the fact that his grounds of appeal did not contain any real
grounds in law, he also had significant difficulties in attempting to settle
the appeal book index, especially in light of an application for summary
dismissal from the respondent. There appeared to be a great deal of
assistance given by the Appeals Registrar in advising the appellant about
the procedural status of his appeal, but the matter was eventually deemed
abandoned when the appeal books disappeared in transif to the Court.

Another such case involved a serial appellant, one subject to a s 118 order.
This litigant in person appeared well versed in the language and
procedures of the Court, and had a number of other matters ranming in the
Court at the same time. The SABI was adjourned, and the time to file

162 Other reasons for no adjudication amongst LIP cages included no recorded outcome,
dismissed with the consent of both parties, or seftled: see Australian Law Reform
Commission (1999), 377-78.
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extended, but there appeared to be no action after this point, so it may be
assumed that the appellant chose to abandon the appeal, possibly because
he had other appeals on foot.

A forther case involved significant procedural problems because the
appellant in person wished to join another party to the appeal as a -
respondent, when that person actually had nothing to do with the substance
of the appeal. The appellant was warned that if this course of action was
not discontinued, costs orders would be made against him. The appeliant
refused, the Full Court heard the matter and ordered that he delete all
references to the third party, and file an amended Form 42 within 28 days,
or the appeal would stand dismissed. The new Form 42 was filed, but the
appellant did not appear on the hearing datc, hence the appeal was
dismissed.

The Appeals Registrar had cause to confact another self-representing
appellant about the nature of the appeal he wished fo bring to the Full
Court. The Registrar suggested that he would need leave to appeal because
the order being appealed against was interlocutory in nature, and also
advised that he seek independent legal advice. The appeal was then
delayed, with more correspondence from the Registrar warning the
appellant that the appeal was ount of time, and that he would require an
extension of time to appeal if he wanted to continue. The appellant did not
file the draft index, and there was no response to a letter from the Registry
advising listing, so the appeal was dismissed.

One ‘procedurally challenged’ litigant in person caused various
procedural problems in two separate cases before the Full Conrt. In the
first matter, the litigant in person did attend and complete the SABI, but
did not file the appeal boeks in time and thus his matter was deemed
abandoned. The second involved a similar situation: the unrepresented
litigant filed his Form 42 with his grounds of appeal, but the appeal book
was never filed, and this matter was also deemed abandoned.

Another example of a ‘procedurally challenged” litigant in person
withdrawing their matter before hearing was a case where there was again
significant difficulty in the production of the appeal book, In this instance,
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the appellant’s solicitors ceased to act for him and his legal aid funding
was withdrawn, 50 he acted for himself. This resulted in a further extension
of time being granted, with which the appellant did not comply, and the
appeal was eventually withdrawn, possibly because of the lack of legal
representation during the crucial stages before the appeal.

The issues surrounding partial representation were also significant in
another Southern Registry appeal. There were no problems with the SABI
and filing the appeal books in this matter, but the submissions were not
completed, and there was a significant history of costs applications against
the appellant with many defaults, so the matter was struck out before it was
heard by the Full Court.

The presence of lay assistance raised procedural issues in one Northern
Registry file. There were a number of disputes arising from a decision of
the Appeals Registrar at the SABIL: the appellant applied to have this
decision reviewed, but this application was dismissed. The appellant then
filed an appeal against the dismissal, which was also dismissed by the Full
Court. The appellant claimed that she had problems getting legal
representation to support her interests in the proceedings, and also sought
interim orders to restrain the activities of the respondent’s solicitors. The
fact that the appellant had both her new husband and another person
speaking for her further complicated the proceedings. Eventually the
matter was dismissed for want of prosecution.

Language problems can compound procedural issues for unrepresented
litigants on appeal. One Northern Registry matter involved parties from a
non-English speaking background, who misundetstood the process before
the appeal hearing. At a mention before the Court, the judge commented
that the appellant had not diligently pursued the appeal because he had
been advised that it should not proceed, and he had not formally advised
the Court or the respondent of his intention to proceed with the appeal. The
Appeals Registrar wrote to the appellant requesting that he fill in a Form
42B or the matter would be listed for dismissal. He was then informed that
it would be listed for dismissal, and then the Registrar wrote one more time
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to inform him about the hearing time. The appellant did not appear at the
hearing, and the appeal was dismissed.

Difficulties with the transcript

Within our sample, there was a small group of cases (7) in which specific
difficulties with obtaining the transcript caused the preparation of the
appeal book process to be disrupted, or the appeal itself to be abandoned.
These files are worth examining in some detail, despite the small number,
as the problems that arise seem to be systemic, affecting parties
irrespective of their representation status. It must also be noted that the
namber of parties having difficulty complying with the rules governing
appeal books and the inclusion of transcript may in fact be greater than our
qualitative sample indicates. We were only able to comment about these
issues when they were specifically raised by parties in their grounds or
submissions, or noted in memos or correspondence by the Appeals
Registrats.

An obvious difficulty involved in obtaining the transcript for inclusion in
the appeal book was cost. One litigant, who was represented throughout,
directly challenged the rule that litigants are to bear their own costs for
production of the transcript. The solicitor for this party, who it could be
argued was inexperienced in the jurisdiction, wrote to the Appeals
Registrar contending that an application of Order 32 rule 13 would cause
her client ‘undue hardship’. The solicitor filed a Form 8 to obtain orders to
force the Family Court to provide funds for the transcript, arguing it was
the only way the appeal could proceed. Unsurprisingly, especially in light
of the decision in Zabaneh,'®®> the Court held that the decision of the
Appeals Registrar to refuse to provide funds was an ‘administrative
decision’, dismissed the application, and ordered the appellant to pay the
respondent’s costs for the application. The solicitor then attempted,
unsuccessfully, to obtain a stay of the appeal procecdings to enable her
client to ‘save the $3000 necessary to obtain the transcripts’. On an
administrative level, the Appeals Registrar extended the date for

163 (1991) FLC 92239,
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finalisation of the appeal books to accommodate the appellant. This
deadline was not honoured and the matter was eventually deemed
abandoned.

The issue of cost of the transcript is therefore also linked to an inability to
fulfil time requirements for the production of the appeal books; at least six
other parties, all of whom were unrepresented, indicated that they were
unable to meet the deadline date set at the SABI. One of these parties, who
was partially represented, changed solicitors frequently and had periods
where he prepared his own documentation, indicating a level of
dissatisfaction with the advice he received. This litigant attempted to stay
his appeal proceedings as he argued that he was unable to fulfil the orders
from first instance of a direct payment to his former wife in lieu of property
settlement. He argued in a Form 42A (prepared on his own behalf) that due
to this debt and the fact that his court documents were held as security for
costs by his former solicitors, he had no money to obtain fresh transcripts.
The preparation of his appeal books consequently fell into abeyance, but
the appeal finally went ahead when he instructed new solicitors, who
obviously assisted him with the production of these documents on a
deferred billing system.

Other litigants, without the financial shicld and managerial assistance of
legal representation, did not fare so well, despite the effort of Appeals
Registrars to assist them with time extensions. One of these appellants,
from the Southern Registry, entered into lengthy correspondence with the
Appeals Registrar, asking for an extension of time in order to meet the
costs of the transcript. A self-employed shopkeeper, he argued that he
would need to postpone the finalisation of the appeal books until after the
Christmas period to generate more funds. The Appeals Registrar gave
leave for an initial extension, but when the appellant required even more
time, she was compelled to write to the other party for their consent. The
respondent’s solicitor refused to consent, arguing that “The appellant has
been offered every opportunity by the Court to proceed with his appeal. In
our opinion he has abused the court process and is a vexatious litigant. It is
our submission that it is inequitable to extend the time [for him] to file his
appeal books and thereby delay taxation and the guestion of payment of
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our accounts.” The outcome of this matter was that the respondent refused
to appear, and the appeal was dismissed as a direct result of poorly
conceived grounds for appeal, not ultimately supported by the sections of
transcript finally provided.

This file provides a vivid illustration of the tensions caused by the need to
give support and assistance to unrepresented parties on the one hand, and
the need not to disadvantage represented parties in the process. The matter
also indicates that some of the guidelines provided by the Full Conrt on the
handling and treatment of unrepresented parties contained in Johnson and
Re F, and directed at trial judges, may also need to be applied and
redirected toward the administrative decisions made in chambers by
Appeals Registrars. Those particularly relevant might be guideline two
{explaining to the litigant in person any procedures relevant to the
litigation) and guideline eight (atiempting to clarify the substance of the
submissions of unrepresented parties, ‘especially in cases where, because
of garmulous or misconceived advocacy, the substantive issues are either
ignored, given little attention or obfuscated’),'**

Overall, the resnlts of our analysis give some support to the
recommendation of the Family Law Council in its 1996 report on Family
Law Appeals and Review that steps be taken to reduce the costs of
transcripts, and that the function of producing official transcripts of
Family Court proceedings should be subject to competitive tender.’® This
would not, of course, eliminate the difficulties caused by the inherent
inability of most unrepresented parties to navigate the deliberately
complex process of mounting a Family Court appeal, but would alleviate
the prohibitive cost burden many parties (both represented and
unrepresented) currently face, and which does not seem to be a necessary
element of the policy basis of the appellate function within the jurisdiction.

164  Johnson and Johnson (1997) FLC 92-764, para 121,
165  Family Law Council {1996), recommendation 3.
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Appeals Registrars: Procedural Administrators, or Legal
Tutors? '

The role of the Appeals Registrar, according to the rules, is to be a
procedural administrator.!®® As noted, it is the Appeals Registrar who
supervises the production of materials, and who has responsibility for
coordinating the set{tement of the content of the appeals papers for both
parties. Our analysis of appeals procedure, most notably drawn from
correspondence between the parties and the Appeals Registrar and the
Appeals Registrars’ own internal memos, when included in the court file,
indicate that the role of the Appeals Registrar is in fact much wider and
more significant than that of a procedural administrator.

The Appeals Registrars, in the fulfilment of their administrative role, and
because of the unrepresented status of many appellants, appear to be
required to extend their coordination responsibilities and provide a greater
level of assistance to parties than was perhaps ever envisaged by the
Family Law Rules. Order 32, Rule 15(2) does note that the Appeals
Registrars can in fact offer assistance in the preparation of appeal papers if
they are satisfied that preparation of the appeal papers without assistance
would impose hardship on the appellant. This unambiguously includes
many unrepresented litigants, However, the level of assistance some
Appeals Registrars are providing to unrepresented appellants goes beyond
mere document preparation. Our analysis demonstrated that it appears the
Appeals Registrars are in fact providing many unrepresented parties with
ad hoc services as legal tutors, which seems to result in a protracted
amount of court time being taken up with the administration of appeals.

There were 35 cases invelving unrepresented parties within our qualitative
sample in which this extended role of Appeals Registrar could be clearly
identified. In most cases, the assistance given extended to the provision of
advice on how to construct grounds and run the appeal, and the lenient
administration of time resfraints under the rules fo assist legally

166  Australian Law Reform Commission (1999), 389,
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uneducated and ill-prepared parties. In general, the assistance at the start of
the matter given to unrepresented parties was clearly within the scope of
Order 32 Rule 15(2), with the Appeals Registrar providing detached
advice regarding document preparation, but this soon escalated into a
much mote individualised relationship in which parties referred to the
Appeals Registrar as a quasi legal representative. More often than not this
was characterised by considerable correspondence (both written and over
the telephone) between the Appeals Registrar and the unrepresented
appellant, and was not limited to the exchange of formal directions related
to the SABI.

For example, in one file involving a non-English speaking background
appellant, the Southern Appeals Registrar provided advice on service,
filing of doctuments, the correct grounds for appeal, and also provided not
only a prepared brochure outlining the appropriate steps to take in running
an appeal, but also the correct forms, When the appellant incorrectly filed
a Form 42B, she even contacted him, provided him with the correct form,
and expedited the matter to ensure that it was kept within the system.
Despite this level of assistance, and despite continuoug correspondence
and Ieniency with regard to filing dates, the matter was ultimately deemed
abandoned, as the appellant was unable to finalise his document
preparation. In other matters, the Appeals Registrars were seen to assist
with submissions, re-send misdirected papers to the other side, give advice
about the scope of the appeal, give advice about service and trial evidence,
and give advice about the appropriateness of the grounds for appeal.

The role taken by Appeals Registrars differed according to the individuals
in these positions. All three of the Appeals Registries in our study were
headed by obviously conscientious and professional Registrars, aware of
their obligations under the rules, but who also displayed a level of
sympathy to many unrepresented parties by their wide interpretation of
Order 32, Rule 15(2) and the hardship parties would endure without their
assistance. This said, the Appeals Registrar from the Southern Registry
was much more likely to engage in lengthy communications with
unrepresented parties in meeting their procedural (and quasi-legal) needs.
It must be noted, however, that the individual interpretation of the Appeals
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Registrar role was directly related to the number of unrepresented
appellants filing at the Registry. The Southern Registry, for example, dealt
with the majority of the 35 cases falling within the category under
discussion. This could, of course, be an indication that the Registrar was
more inclined to write memos and correspond directly with unrepresented
appeltants. But it could alternatively be an indication of the identified
need, cansed by greater contact with ‘procedurally challenged’ or
‘vanquished’ unrepresented appellants, to provide them with personalised
and explicitly clear instructions and directions in order to prevent their
cases being deemed abandoned or withdrawn. As noted ecarlier, the
Southern Registry had the highest proportion of unrepresented appellants
overall. -

The sub-sample of 35 cases in which unrepresented parties drew upon the
advice and direction of Appeals Registrars also included a number of
‘serial appellants’ who appeared to disregard or disrespect the conventions
of obtaining advice from qualified legal personnel. These appellants
demonstrated a high level of expectation of the Appeals Registrar,
demanding legal advice and constant and continuous personalised support
and assistance.

A serial appellant from the Southern Registry provides an outstanding
example. [nvolved in two appeals, with five separate files in the Couzt {one -
as a respondent), the appellant built up a relationship with the Appeals
Registrar by constantly demanding from her information about dates,
rescheduled dates, appropriate forms, and appropriate procedure, more
often than not complaining to the Registrar individually, or seeking review
of the Registrar’s decisions, if she believed they were detrimental to her
cases. In one of her matters, for example, the hearing date had been
administratively adjourned by request of the other party for a month, and
the appellant wrote to the Appeals Registrar that she was “upset’ that she
had this information from the other party’s solicitor, as opposed to the
Registrar herself. Further, the respondent in this matter was excused from
the SABI by prior ‘arrangement (o quarantine the respondent, as the
appellant was in the process of being deemed vexatious under s 118). This
decision again ‘upset and angered’ the appellant, who wrote to the Appeals
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Registrar: ‘I had no notice of this decision nor any opportunity o object to
it...I should have been told how I could file an objection or an application
to expedite the appeals or seck interim orders for maintenance from a
judge of the appeal division,” The appellant subsequently, on the setiling
of the appeal papers, wanted exira (and extraneous) documents included.
She again wrote to the Appeals Registrar, hurt by her ‘treatment’: ‘I felt I
was told very rudely that people would not enter into an argument with me.
I made many unsuccessful enquiries of several authorities in the Family
Court system as to the manner in which decisions could be challenged.
Having myself found out what the relevant rules are [I am now trying] to
find out how to implement them.’

As can be seen through this example, serial unrepresented appellants quite
openly used their cormmunications with the Appeals Registrars as one of
the ways in which they learnt about the law, and the family law
jurisdiction, perhaps perceiving such communication as a sanctioned
method of obtaining information. Reading these appellants’ files, they
emerge as singularly bright and autodidactic individuals, using
correspondence with Registrars (and often the other party’s legal
representative) about nﬁes, case law and procedure as tutorials. More
often than not these parties would quote sections of the Act and sub-rules
of the Family Law Rules that had been cited in correspondence from the
Court, back to the Registrars, arguing in many instances that they had been
subject to the denial of natural justice or procedural fairess in the
administration of the appeals process.

This means of leaming how to use legal langnage and process was not
limited, however, to engaging in lengthy correspondence with the Appeals
Registrar. One appellant, in the process of corresponding with the Appeals
Registrar for an extension of time on the filing of his appeal books,
indicated he would need three months to complete his learning ‘program’:
‘I have attended sittings of the Family Court in order to observe the
procedure, protocol and to familiarise myself with the Family Court
environs...I have recently become a non-student member of the UNSW
library so that I may access their law library facility and borrow texts
relevant to the...appeal being conducted by me. I use these facilities
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extensively to review both reported and unreported cases of the Full
Court.”

In some instances, the unrepresented appellant would demand a review of
the Appeals Registrar’s decision. This need for vigilance against review
applications by overly litigious unrepresented parties is arguably another
reason for the high level of care and time taken by Appeals Registrars in
communicating frequently, clearly and at length with unrepresented
parties about the process of their appeals.

One file from the Northern Registry provides a good example. At the
SABI, the Appeals Registrar informed the appellant (who attended with
her new husband and another person, both of whom purported to be acting
as McKenzie friends, although not authorised to do so) that her materials
were 1ot dealing with the real substance of the appeal. Specifically, the
Appeals Registrar advised the appellant that her Form 42A to adduce fresh
evidence on sexual abuse matters was in fact not relevant as these matters
had not been before the trial judge. The meeting took half a day to
complete, partly because the appellant was from a non-English speaking
background, but also as a result of her (and her lay advisors’) refusal to
accept the Appeals Registrar’s advice.

The appellant subsequently filed an application to have the Appeals
Registrar’s decision reviewed, which included a contention that as an
unreptesented person she should not have to prepare her own appeal
materials. A judge heard the review and upheld the Appeals Registrar’s
decision. In his reasons for judgment, the judge reinforced the policy basis
behind the rules governing appeals, finding that there was no obligation on
the Appeals Registrar to prepare the appeal, that it would be inappropriate
in a complex matter to expect the Registry to fulfil this function, and that
the Court was ‘not resourced to assist in this way’. Further, he found that
the documents the appellant wished to have included in the appeal book
should not be included, and further removed an affidavit and a copy of
some domestic violence orders, as they were not relevant to the substance
of the appeal. The appellant subsequently filed other ancillary appeals
atlempting to force the Registrar to assist with photocopying costs, to
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remove the judge who decided the review of the matter, and to include
further materials not on point with the issue at first instance.

This case provides a further example of the tendency of many
unrepresented parties to misguidedly view the appeal process as a means
of creating a discursive space to ‘tell their whole story’, and bring all of
their issues with the other party to a point of exhaustion. The case also
indicates that despite the best efforis of Appeals Registrars to fulfil their
obligations under the rules, there is ultimately a tension for them between
administering justice in a timely and effective manner, and assisting
unrepresented parties fo complete the appeal process without becoming
identified as a legal resource.

In conclusion, the obvious ouicome of the level of care taken and
assistance given to nnrepresented appellants by Appeals Registrars is that
the time taken to process appeals from the filing of the Form 42 to a
hearing before the Full Court is increased.!” This undoubtedly adds to the
costs of litigation in the Family Court, both in its administration and for
individual parties.”® Combined with any unfairness that represented
parties may perceive as a result of Appeals Registfars’ leniency in
applying the rules to unrepresented appellants, there is a strong argument
that the court’s guidelines for appropriate and fair ways in which to treat
unrepresented parties {(and their represented opponents) outlined in
Johnson and Re F should be suitably revised and re-directed toward the
appeals process, as well as hearings per se.

167  Siatistically, there was no significant difference between the average duration of cases in the
qualitative sample involving an unrepresented litigant and those not involving am
unrepresented Litisant, However, the average figures included cases in which unrepresented
litigants had been “vanguished’ relatively early in the case, as well as those in which the
preparation of appeal book process bad been prolonged, so these two phenomena may have
cancelled each other out overall.

168  Australian Law Reform Commisston (1995), recommendations 21 and 22; Family Law
Council (1996), paras 2.61-2.64; Leaver (1994), 92-93.
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The Jurisprudence of Appeals

The primary research question motivating our analysis of appeal cases in
the Family Couort was whether the incursion of increasing numbers of
unrepresented litigants at the appellate level was having an effect on the
jurisprudence of the Court. By examining ail of the judgments in the cases
in the qualitative sample {n=117),'% and reading these judgments against
the background of appeal procedure and document preparation identifiable
from individual files, we found that the reptesentation status of the parties
had little effect on the way the Full Court approached the determination of
appeals (as opposed to deciding their outcomes).'™ This appeared to be
primarily a result of the fact that the fundamental jurisprudential approach
of the Counrt is to preserve the wide discretion of the trial judge.

Our analysis revealed also that the Full Court does ‘make law’ on
substantive issues brought before it, and will even find jurisprudential
merit in some cases regardless of the parties’ understanding or
presentation of the issues. In other words, the Cowrt will go beyond the
case presented by the parties, identifying from the factual and legal
material presented to it points of law and procedure worthy of comment, or
in need of development. We refer to this process as ‘inscribing
jurisprudential merit’. This occurred, however, in only a small number of
cases (11), including cases involving narepresented litigants.

165  Therc was no judgment in 35 of the 152 cascs, because the matter was abandoned,
withdeawn, setfled, or summarily dismissed. Of the 117 cases that did reach final
determination, 76 were brought by represented appellants and 41 by vmrepresented
appellents (21 unrepresented throughout the appeal, and 20 partially represented).

170 In relation to outcomes, 61% of unrgpresenied appellants had their appeals dismissed
compared to 43% of represeated appellanis, indicating that the appeal grounds of represented
appellants were less likely to be bascless, or uncomnnected to the issues decided at first
instance, as discussed in previovs chapters.
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In addition, although unrepresented appellants may not have diminished
the Couzt’s ability to make law, their mere existence at appellate level has
created new issues for the Court to deal with. This is primarily because of
difficulties with the adversarial process at trial, and difficulties with the
complexity of appeals procedure and document preparation, as discussed
carlier. These difficulties have been raised in variovs ways before the Full
Court, and have resulted in a distinct body of jurisprudence on litigants in
person as a group.

Appellate Principles and Jurisprudential Approach in the
Family Court

The principles applied to the hearing of appeals in the Family Court
generally reflect a uniform model that has evolved in intermediate courts
of appeal in Australia. The primary principle is that an appeal is not a re-
hearing of the irial, on either questions of law, credibility or disputed facts,
although there is a limited ability for appellate courts to examine facts and
fresh evidence.'” Secondly, in equitable jurisdictions where the basis for a
trial judge’s orders is discretionary, there is a marked reluctance of an
appellate court to interfere with the frial judge’s findings if they are
reasonably open on the evidence.!”

These principles are perhaps uniquely emphasised in the Family Court,
stemming from the fact that the Family Law Act specifies lists of factors to
be taken into account when making decisions, without dictating the weight
to be given to those factors.!™ This approach is mainly due to the
recognised fact that family law has a different character from other forms
of litigation. Primarily, as family law disputes arise from interpersonal
situations, involve finding long-term solutions to protect the interests of
children rather than merely remedying past actions, and involve ‘facts’

171 Family Law Act s 93A(2),
172 Se¢ Fogarty (1991), 5 for a general discussion of these principles.
173  For example, Family Law Act ss 68F, 75(2).
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which are in many cases assertions or matters of perspective,’™ the
discretionary power of the Family Court at first instance must be very
wide. This wide discretion is also necessary as the Cowrt encounters an
extreme range of cases involving parties of diverse language and
economic background, ethnicity, gender, and increasingly representation
status, which require trial judges to adjudicate disputes which appear very
similar but are in reality quite different,'™

This centrality of the discretionary nature of decisions in the Family Court
has recently been restated in the case of Re F,'™ in which the Court noted
that ‘the ultimate function of the Court in family law matters [is] doing
justice as between the parties in the dispute at hand on the best evidence
that may be adduced within the circumstances of the case’.!”” This
centrality of discretionary decision-making, however, creates inevitable
tensions when applied to the appeliate process. As noted earlier, despite
the very coherent and consistent authorities which ground an appellate
court’s reluctance to make findings contrary to those of the irial judge,!™
some parties, without the certainfy of rule-based decisions, fail to
understand the reasons behind the outcome in their matiers, and tend to
view the appeal process as an opportunity for a re-hearing, which disrupts
one of the primary principles of the appeal process itself.'™ Our analysis
indicates that this difficulty of understanding the appeal process is the
particular province of unrepresented appellants.

Further tension arises, however, in the need for an appeal court to establish
common principles, despite the wide exercise of discretion at first

174  See for general discussion Ausiralian Law Reform Commission (1999), 317-18.
175  Pamily Law Council {1536).

176 Re F: Litiganis in Person Guidelines [2001] FamCA 348,

177 ibid, parz 227. '

178  See generally House v King (1936) 55 CLR 499 at 504; Gronow v Gronow (1979) FLC 90-
716; De Winter v De Winter (1979 23 ALR 211; Mallet v Mallet (1984) 156 CLR 805;
Norbis v Norbis (1986} 161 CLR 513; Dearrman v Dearrman (1908) 7 CLR 459; Fiannery v
Cohunita Sewerage Authority (1976) 51 ALIR 135; Chambers v Jobiing, (1986) 7 NSWLR
1.

179  For a critique of the wide discretionary powers of the Family Court see Fagen (1990). Sce
alse discussion in Opeskin (2001), 103-104.
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instance. As the Family Law Council in their review of family law appeals
noted;

A pluralist society needs the binding force of clearly
established guidelines as to what is seen as acceptable
parenting behaviours and appropriate standards for the fair
disentanglement of the financial aspects of personal
relationships, [and] the appeal system seeks io acknowledge
this diversity and af the same time to draw out the common
principles.'®

From this petspective, the Full Coutt of the Family Court is invested in the
process of making law, and developing a body of jurisprudence around the
principles emunciated by the Family Law Act, as can be seen through the
decisions in, for example, Cilento, Cowling, Norbis, Mualiet, and B v B.18

Thus, it conld be argued that there is a central tension in family law appeals
between the need to establish principles and guidelines for the community
in relation to the equitable distribution of property and safeguarding the
best interests of children upon separation of their parents, and the
responsibility to uphold the wide discretion of trial judges in adjudicating
fairly the diverse fact scenarios m which these principles are applied. The
operation of these two elements of Family Court jurisprudence will be
discussed below, in relation to our qualitative sample,

The Re-exercise of Judicial Discretion

As stated, the primary jurisprudential approach of the Full Court is to
preserve the wide discretion of trial judges, to enable them to determine
cases equitably. It is not surprising, therefore, that in two thirds of the cases
in the qualitative sample in which there was a judgment, the Court refused

180  Family Law Council (1996).

181 Mallet v Maflet (1984) 156 CLR 605; Norbis v Norbis (1986) 161 CLR 513; Cilento &
Cilento (1980) FLC 90-847; Cowling & Cowling [1998] FamCA 19; B & B (1997) 21 FamI R
676. - '
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to interfere with the decision of the trial judge (76 of 117 cases).
Unrepresented appellants were not over-represented in the Court’s refusal
to re-exercise discretion.®

In general, when the Full Court did re-exercise the discretion of the trial
judge, it did so in property matters., Of the 27 matters in which there was
a re-exercise of judicial discretion, 22 involved property issues, and most
of these (19 cases} involved fully represented parties, This tendency to re-
exercise discretion in property matters reflects the fact that there is often
material before the Full Court that has been considered by the trial judge,
such as valuations, which enables them to actually do so. In most cases in
ow sample, the re-exercise of judicial discretion in property matters
involved a review of the trial judge’s reasons for assessing coniributions to
property and the weight given fo s75(2) (future needs) factors, and a
subsequent re-adjustment of the property distribution. In doing so, the Full
Court often re-iterated the principles enunciated in Gronow and House,
and gave these authorities primacy in their determination.

For example in one case, which invelved an unrepresented appellant, the -
Court found that there had been an error in the trial judge’s approach in
determining the asset pool, despite an appropriate exercise of discretion in
the evaluation of s75(2) factors. The Court re-exercised discretion to the
extent of clarifying that a global approach was appropriate, but this did not
actually interfere with the final property distribution per se. In explaining
the re-exercise of discretion in the judgment, the Court appeared to be
careful to enunciate the principles in House and Gronow, as the result
wonld have otherwise appeared to be unsatisfying for an unrepresented
appellant, ili-versed in the importance of discretionary principles, and
secking a larger slice of the marital property pool.

The Full Court, predictably, was even more reluctant to interfere with a
trial judge’s exercise of discretion in children’s matters. This appears to be
a result of the fact that children’s matters are by nature more dependent
upon a trial judge’s assessment of the actions and credit of the parties and

182 Unrepresented appeflants constilwted 35% of the overall appeal sample, and 39% of those for
whom the Count refused to re-exercise disceetion {n=30).
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the guality of the proposals they have made for their children, and it is
difficult for an appellate court to substitute its own assessment of these
subjective factors from merely reading sections of the transcript.'®® There
were only three children’s cases in the qualitative sample in which there
was a re-exercise of discretion, although two of these involved
unrepresented appellants. In two of the cases (one represented, one
unrepresented), the justification for a re-exercise of discretion appears to
have been that the appeal was against interim orders only, thus the Full
Court’s re-exercise of discretion did not affect the ultimate parenting
arrangements. For example in one case, the Court suspended interim
contact altogether until the pending appeal against the final orders had
been heard.®

The third case involved significantly different issues, and is a good
example of the need both for wide discretionary principles, and for an
appellate court to have the ability to intervene in a trial judge’s exercise of
those principles. In this case, the unrepresented appellant suffered from
epilepsy and psychiairic problems. These problems, and her admission to
a psychiatric institotion in the middle of proceedings at first instance,
resulted in her non-appearance before the trial judge, who saw fit to make
orders which went against her, in her absence. The Full Court noted that
the trial judge had made a setious error in that he did not give reasons in his
judgment for a decision that denied the appellant natural justice ‘in a
serious and a significant way’. Noticeably, it is partly the fact that the trial
judge seems to have ignored the particular circumstances of this litigant
(her lack of representation, and her mental health problems) in the exercise
of his discretion, that persuaded the Full Court to re-exercise discretion
and allow the appeliant to care for her children, after due consideration of
all the evidence before the trial judge.

There were 13 cases in our sample (seven involving unrepresented
Ktigants) in which the Full Court found that there was an error at first
instance in the exercise of discretion, but they could not ultimately justify

183 Fogarty (1991), 6.
184 See Cooke v Stehbens [1998] FamCA 154,
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are-exercise of discretion. In these cases, the Court remitted the matter for
rchearing. '8

In general, the judgments in our sample revealed not only that House and
Gronow were the defining authorities in most determinations, but that
there was a genuine reluctance to interfere with trial judges’ decisions. In
the few cases in which the Court was expressly critical of the trial judge’s
approach, there had been a serious disregard of a party’s circumstances (as
in the case mentioned above involving the appellant mother with
psychiatric problems}, or significant errors made by the trial judge.
Otherwise, the power of the Full Court to superimpose its own wide
discretion gver that of the trial judge was kept tightly in check. This, in
itself, limits the capacity of litigants’ representation status to aifect the Full
Court’s decision making processes.

Building Precedent

The observed tension between the primacy of discretion and the need for
the Court to establish doctrinal certainties reveals itself in several ways.
The first is that legal arguments are sometimes not raised by the parties in
factual scenarios where it would be appropriate for the Court to comment
o, and develop, the existing authorities, Second, if the status of particular
authorities is raised by the parties, the Court often does not comment on
them if it feels they are antithetical to the discretionary issues dominant in
the case, thereby denying the opportunity to develop case law on the
matters the parties (or their representatives) have felt are worth
clarification. Third, the Court will sometimes inscribe jurisprudential
merit on matters brought before it by citing authorities in its judgments,
and identifying points of law and principles, not necessarily identified or
raised by the parties at all, These three elements, which will be discussed

185  In the group of cases remitted for rehearing, 7 were property matiers (5 involving represented
penties, and 2 involving vnrepresented partiss) 4 were solely children’s matters (2 involving
a represented party, 2 involving unrepresented parties), one was a combined children and
property appeal involving 8 represented appellant, and one was a child support matter, slso
invelving a represented appellant,
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below, show that the arguments raised by parties, regardless of
representation status, often have little effect on the Court’s direction
regarding the building of precedent. This point is further borne ount by
reference to some of the cases that the Court put forward for reporting, and
also some that it did not.

The Court’s review of case law raised by parties

In 67 cases in the overall qualitative sample (44 per cent), no case law was
raised at all by the appellant or the respondent.’® Of the 85 cases in which
at least one of the parties cited case law, a majority involved represented
litigants. As noted earlier in Chapter 11, it is likely that ‘procedurally
challenged’ or ‘vanquished’ unrepresented appellants may have had such a
paucity of legal knowledge or experience that they were unaware of the
benefits of backing up their claims with authority, or if they were, may
have had difficulty in knowing how and where to access such information.
For the represented appellants who did not cite any case law in their
submissions, it may have been a reflection of their representatives’ belief
that a reliance on case law in a discretionary jurisdiction was pointless, or
that the appeal was based on a straightforward assessment from the
transcript at first instance of the trial judge’s exercise of discretion, and
that the principles govemning the Court’s approach on this matter were so
well known that they did not require reiteration. Whatever the infent
behind the decision not to include any authorities for the Court to consider,
it appears that some oppottunities for the Court to build upon existing
precedent were lost in cases in which both partics were represented,
although as discussed below, the Court in some appeals did insert case law
not mentioned by the parties into its judgments in order to make broader
points of law.

In the 84 cases in which at least one party did cite case law, and there was
also a judgment, relevant citations were actually referred to in the

186  In 94 cases, the respondent did not cite any case law.
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judgment in under half of the cases.'®” One Eastern Regisiry case, for
example, involved an overly legalistic represented appellant, who was
attempting to argue that he had been denied procedural fairness by virtue
of a previous order which precluded him from interfering with medical and
hair appointments for his child. His submissions included a reference to
the Teok case'® to support his argument about procedural faimess. The
Full Court declined to comment on this case at all, attempting in ifs
judgment to re-focus the appellant onto the narrow issues in the case, and
to a certain extent ‘hose down’ the rising level of litigiousness.

Another indicator of how much importance the Court places on the citation
of authorities comes from an examination of cases in which the Full Court
did mention one of the party’s authorities in the judgment, but did not refer
to others that had been put forward in support of the case. In 20 of the 37
cases which contained citations which were referred to by the Court there
was 1o disparity between the authorities cited by the parties and their use
by the Full Coutt, but in 17 cases, parties cited some authorities that were
not mentioned in.the judgment. The number of extraneous authorities
ranged from one to seven, providing support for the suggestion that parties
vsed case law fairly freely fo bolster an argument before the Court. There
appeared to be a difference between the experiences of represented parties
and litigants in person in this respect. In all of the cases involving fully
unsrepresented appellants there was a disparity between cases cited by the
party and their use by the Court, however, two partially represented
litigants and 18 represented parties appear to have used authorities that the
Court considered to be valid. On the other hand, 12 unrepresented partics

187  Of the 84 cases which reached final determination and which also referred to case law, the
Full Court only mentioned or referted to the cited case law in 37 cases. Of these, 30 involved
tepresented appellants,

188 (1995) 183 CLR 273, The cemiral issue in the Teok case was whether the fact ihat the
appellant had Australian born children could prevent him from being deported. The appellant
relied cn the Convention of the Rights of the Child to create a basis for a legitimate
expectation that the Depariment of Immigration should take the mainienance of a family unit
into consideration when making decisions about deportation. A High Court majority upheld
this argument, and found that procedural fairness required the making of proper inquirics into
a person’s familial simation and responsibilities before ordering deportation,
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and five parties with legal representation referred to case law that was not
cited in the judgment at all. Again, this appears to be a refiection of the
difficultics most unrepresented parties face in navigating the course of
appellate proceedings due to their lack of legal skill, information and
knowledge.

One Southern Registry appeal file illustrates the Court’s willingness fo
ignore authorities cited by any party. This case involved complex issues
surrounding orders for the sale of property and provision for a child
maintenance frust. The central issue was whether this arrangement
complied with the Child Support (Assessment) Act. Each party, both
represented, cited a significant, well-prepared list of relevant case law in
their submissions to the Full Court. In finding that the grounds for appeal
were not established, the Full Court made no reference to any of the case
law cited by the parties, but rather based its decision on statutory
interpretation of the legislation itself.

The inscription of jurisprudential merit

The counterpoint to the lack of judicial comment on case law raised by the
parties was the fact that the Full Court did insert cases and other materials
into its judgments that were not raised by the parties, in order to build
precedent, or create dicta about varicus principles. Once again, the
judgments in which the Full Court chose to inscribe jutisprudential merit
involved both represented and unrepresented appellants, although the
Court was more likely to do so where represented parties were involved (9
of the 11 cases in the sample). In the two cases involving unrepresented
appellants, the Full Court, as will be discussed below, found the issue of
“how trial judges should best approach the carriage of cases involving
unrepresented parties to be jurisprudentially important. The inscription of
jurisprudential merit on some appeals reinforces the fact that arguments
raised by the parties have limited effect on the Court’s direction in the
building of precedent or doctrine,

The cases in which this process of inscription of jurisprudential merit
occurred were varied. In three cases, the Court mentioned case law not
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cited by the parties in ordet to ground the arguments made, and to give the
body of law on that issue some internal consistency. For example, in an
Eastern Appeal case in which the central issue was whether the trial
judge’s findings were supported by the evidence before him, the Court
made specific reference to the decision in De Winter™ in order to ‘record
the principles which govern that argument’.

In two other cases, the Court introduced authorities to distinguish the
argument being raised by the parties, and to solidify the Court’s approach
on the issue at hand. This occurred, for example, in 2 Northern Registry
case, subsequently reported as Tobin v Tobin.”*® One key issue in Tobin
was the definition of ‘parent’ in relation to the Child Support (Assessment)
Act. The appellant (through her representative) did recognise this as an
issue, but the main thrust of the grounds for appeal and submissions
revolved around attempts o disprove the fitness of the respondent to be
considered as a parent, and relied primarily on broad dictionary definitions
of ‘parent’ to do so. The Full Court, however, viewing the case as an
important opportunity to develop the case law around the meaning of the
term ‘parent’, found that the appellant’s approach was too broad and
inconsistent with the Family Law Act, so it invoked the cases of B v /'

189  De Winter v De Winter (1979) 23 ATR 211, The majority of the High Court held in this case
that in determining whether an order was ‘just and equitable as between the partics’ there is
an element of discretion and there i3 a margin within which the Court may act. Despite the
fact that in this case the trial judge had ‘some misapprehensions as to fact, and the
discretionary judgment was based on a number of mistakes, it was “well within the range of
discretion having regard to the totalify of the facis presented to him’,

180  Tobin and Tobin [1999] FamCA 4486,

191 B and J (1996) FLC 92-716. This case invelved a sperm donor arguing that he was not a
person from whom child support was entitled to be soughé under the Child Support
Assessment Act. The Full Court held that for a person to be considered ‘a parent’ of a child
resulting from an artificial conception procedure pursuaat § 60H(3) of the Family Law Act,
they must be defined as such under a prescribed State or Territory law, and in the absence of
such a Jaw, a person covld not be construed as a parent for Family Law Act purposes. The
appellant was thus successful in his claim, but the Court called for lepislative clarification,
and claimed that 3 60H did not inherenily narrow the category of parent, although the
requitement for legislative prescription did.



168 Unrepresented Litigants in the Family Court of Australia

and Hunt"™ in order to clarify that there was nothing in the Child Support
(Assessment) Act 1o expand the Family Law Act’s definition.

In other instances, the Court inserted authorities that had been decided
after the appellant’s submissions had been made. The most striking
example of this was the need to state the principles of Wakim™ in an
Eastern Registry appeal that had sought to have a cross-vested assault
proceeding heard by the Court, '

More interestingly, the Court chose in some cases to develop or clarify the
existing law by redefining the issues as presented by the parties.”™ Another
Eastern Registry case provides a good example, The grounds of appeal in
this case, which involved a represented appellant, were that the trial judge
had denied the appellant natural justice in prejudging conclusions before
the close of evidence, that he had erred in his decisions about the best
interests of the children, and that the orders were ambiguous and outside
the scope of the judge’s discretion. The Court, however, identified from
the material before it that the key issue was actually the trial judge’s Tack of
adequate reasons. In discussing this important principle, which had not
been identified by the parties, the Court discussed and approved the test in
Bennett,” and also cited with approval the decision of the Court in A v.J. 2%

192 Hunt and the Minisicr for Immigration and Ethnic Affairs (1993) 41 FCR 380. The appeltant
in this case was seeking a visa on the grounds that she was the one ‘remaining relative® of her
step-father in Australia, The Court held that widening the scope of the definition of “parent’
under the Family Law Act would make it difficult for “all hard or difficult cases [to be]
accommodated by it'. The Court rejected the relevance of considering the substance of
familial relationships and relied instead on an interpretation of the words in the Migration
Act,

193 Re Wakim; ex parte McNally; Re Wakim; ex parte Darvall; Re Brown; ex parte Amann;
Spinks and Ors v Prentice [1999] HCA 27, See discussion at note 102 above.

194 Eg. Director-General Depariment of Families, Youth and Community Care & Moore [1999]
FamCA 284,

195 In the Marriage of Bennett (1990} 14 Fam LR 397. The legal issue in this cese concerned the
ambit and legitimacy of judicial discrstion. The Court held that in general, the Full Court
should be able to discern either expressly or by implication the path by which the trial judge
has reached their decision. The Fell Court circumscribed in this ¢ase the limits of judicial
discretion, and provided a clear process by which decisions should be arrived at, and reasons
given.

196 In the Marriage of A & J (1995) 127 FLR 79, The appellant claimed in this case that the trial
judge had retrospectively pranted legal aid to the respondent by awarding them costs, and
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The Full Court used the opportunity presented by the case to’ discuss,
clarify and uphold the principles governing provision of adequate reasons,
which also grounded its decision to allow the appeal.

Reported cases

Interestingly, the above case was not reported, despite the fact that the Full
Court obviously viewed it as a good opportunity to clarify the case law and
principles that were discussed. This raises the question of why certain
judgments are selected for reporting by the judges, and what developments
in case law and policy directives the Court intends to impart fo the
community in doing so. An examination of the cases reported from the
qualitative sample further illustrates the point that the arguments raised by
parties, regardless of representation status, and regardiess of what merit
they may believe those arguments to possess, often have little effect on the
Court’s direction regarding the building of precedent.

There were 23 cases from the qualitative sample that were reported.”” I
was more than obvious why most of these were chosen for reporting. For
example, two cases involved clarification of the way that the Court should
deal with certain property issues: one contained issues regarding equity
and trusts,'® and the other discussed the bona fides of third parties, use of

196  had failed to consider the appellant’s financial hardship. It was argued that the judge had

(cont.) expanded the scope of judicial discretion on unreasonable grounds. The Full Court held that
the trial judpe had relied on material before her in arriving at her decision, as well as clearly
expressed her reasons, and she was fonad to bave acted within discretion.

197  These cases were Centgcare Central Queensland and Downing and ‘G’ and 'K’ end
Attorney-General of the Commonwenith [1998] FamCA 109; Cooke & Stehbens [1998]
FamCA 154; Director-General, Depariment of Community Services & M & C & Child
Representative [1598] FamCA 1518; Yunghanns & Ors & Yunghanns & Ors & Yunghanns
[1999] FamCA 64; Dickson & Dickson [1999] FamCA 278; Direcfor-General Department of
Famifles, Yourth and Compumity Care & Moore [1999] FamCA. 284; Townsend & Director-
General, Department of Families, Youth and Community Care [1999] FamCA 285; Kayes &
Kayes [19991 FamCA. 357, Tobin & Tobin [1999] FamCA 446; Buljubasic & Baljubasic
[1999] FamCA 474; 7 & W [1999] FamCA 1002; Hallinan & Witynski [1999] FamCA 1127;
Si & Chang [1999] FamCA 1203; KS & DS [1999) FamCA 1221; MB & AR [1999] FamCA
1222; Re Lynette [1999] FamCA 1239, Cierpintta & Cierpinthin & Cierpiatin [1999]
FamCA 1286; Risherford & the Marshall of the Family Court of Ausiralia [1999] FamCA
1299; Bassi & KD Sales Force Speciaiisis Pty Lid & Maas [1999] FamCA 1352; Browne &
Green [1999] FamCA 1483; Roff & Roff [1999] FamCA 2258; Ferrier-Watson & McElrath
[2000] FamCA 219; Wade-Ferreli & Wade-Ferrell & Read [2001] FamCA 138,

198  Cierpintha & Cierpintha & Cierpiatka [1999] FamCA. 1286.
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s 85 (transactions to defeat claims) and partial settlement.”™ There were
also two cases which provided guidance on particular children’s issues:
one involved significant judicial comment on the legal definition of a
‘parent’,® while the other canvassed concerns surrounding interim orders
and contact in the context of Part VII of the Family Law Act. %!

There were, however, other cases not reported that arguably could have
been. One of these was the case discussed above which clarified ‘adequate
teasons’ for decision by a trial judge. Another was a complex matter
involving domicile. One Southern Registry appeal considered the validity
of a decree nisi before children’s issues could be heard, an important
consideration in family law proceedings. It is interesting that in both of
these matters the Court commented on the excellent quality of the
submissions before it. It is arguable that these cases were not reported as
they were not legal issues that affect most parties before the Court, in spite
of the fact that the Court used them to update and clarify existing
jurisprudential positions. ~

Of the 23 cases from the sample that were reported, five were brought by
unrepresented appellants.®” These cases all make distinct points about
appropriate methods of dealing with unreprescnted parties before the
Court. The emerging jurisprudence of the Full Court around litigants in
person, will be discussed further below.

199 Bassi & KD Sales Force Specialisis Py Ltd & Maas [1999] FamCA 1352
200 Tobin & Tobin [1999] FamCA 446.
201  Cooke & Stehbens [1998] FamCA 154,

202 Cooke & Stehbens [1998] FamCA 154; KS & DS [1999] FamCA 1221; MB & AR [1999]
FamCA. 1222; Re Lyneite [1999] FamCA 1239; Rutherford & the Marshall of the Family
Court of Australia [1999] FamCA 1299,



' The Jurisprudence of Appeals 171

Costs Orders

The tension in family law appeals between the establishment of legal
principles and guidelines, and the need to uphold the discretion of the trial
judge in deciding the matter before them, is also apparent in the use of
costs orders in Full Court decisions. The Family Court is a jurisdiction
where costs are supposed to be bome by each party to the case, and where
costs orders are made only on rare occasions.? It is possible to suggest,
however, that the Court will make costs orders, particularly on appeal, in
order to establish principles regarding ill-conceived appeals. The intention
appears to be to make an example of the litigant before it, and to dissuade
other parties from attempiing to appeal, for example, an exercise of
discretion that is well within the accepted boundaries, At the same time,
the Full Court is willing to grant cosfs certificates to those parties who have
managed to prove an error in the exercise of the trial judge’s discretion at
first instance. The factors that govern the making of costs orders are found
in s 117(2A) of the Family Law Act. These inciude the financial
circumstances of a party, any receipt of assistance, the conduct of the
parties throughout the proceedings, whether the proceedings were caused
by the conduct of one of the parties, whether 2 party has been wholly
unsuccessful, and all other such matters that the Court deems relevant.

According to Pesce,® these provisions suggest that costs should not
follow the event, as they do in other jurisdictions: there should thus be
fewer costs orders made in the Family Court than in other courts. Pesce
found, however, in a small scale analysis of Family Court files, that more
costs orders were made on appeal than at first instance, even though the
prevalence of the s 117(2A) factors appeared to be the same at both stages
of the court process, Most obviously, this could be because the parties have
been in the system for a longer time, and thus had a greater oppottunity to

203 According to s 117(1) of the Family Law Act, cach party is to bear their own costs in all
matiers; however, the Court can use its power under s 117(5) to make costs orders in justified
circumstances. For a critique of the discretionary principles of the Court in relation to costs
orders, sce Fagan (19903, 13.

204  Pesce (1997).
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behave in an inappropriate manner, or, more relevantly for our qualitative
sample, because of the lack of merit in a number of appeals.

Of the 120 cases in the qualitative sample in which there was an
application for costs, costs orders were made against one of the parties in
34 per cent of the cases (34 against the appellant and seven against the
respondent), There appeared to be two situations in which costs orders
were made against a party: when the appeal brought was wholly
unsuccessful, and when a party brought an appeal that was frivolous and/or
doomed to fail. This may appear to be a somewhat arbitrary distinction, but
the types of behaviour characteristic of each situation are revealing about
the attitude of the Full Court towards various litigants before it.

Of those who were ordered to pay costs because they were wholly
unsuccessful in their appeal (17), only four were unrepresented. A number
of these decisions were based on there having been no error found in the
exercise of discretion by the trial judge, indicating that there was nothing
in the party’s behaviour to warrant an adverse comment by the Full Couzt.

The twelve cases in which apparently exemplary costs orders were made
against appellants were split between represemted (7 cases} and
unrepresented parties (5 cases), although in two of the cases, the
represented appellant had appeared in person at first instance. These orders
appear to-have been made for a range of reasons, including the credit of the
parties at first instance, and delaying or obsfructionist behaviour in putting
relevant information before the Court. In one Eastern Registry case, costs
orders were made against a successful represented appellant, with the Full
Court commenting that:

The husband’s conduct at trial placed the trial judge in an
invidious position and created a situation in which there was
always the potential for an appeal to this Court to become
necessary. In those circumstances, the hushand should pay the
wife’s costs of the appeal, notwithstanding that, for reasons
given, his appeal has succeeded, albeit on a limited issue which
arose in circumstances reflecting no credit on the husband.
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Similar critical comments were made regarding the behaviour of an
unrepresented appellant in the Southemn Registry:

In this case, the appeal was entirely frivolous, the appellant
brought the whole thing upon himself, he has unnecessarily
wasted the funds of the child representative by his actions and
the order af the Court is that he pay the costs of the child
representative to be taxed if not agreed between the parties.

Costs certificates were awarded in 15 of the decided matters, six in favour
of unrepresented parties, and nine for parties with legal representation. Six
of these cases involved a re-exercise of judicial discretion as the reason for
the certificates being granted. In most of these cases, the judgment of the
Full Coust involved a comment about the significance of the etror of the
trial judge in the exercise of their discretion. It is possible that such
certificates will only be awarded when the discretion was obviously
misapplied, but the data does not provide a definite answet. The remaining
nine files involved successful appeals on errors of law, in the application of
the Act, or in deciding on a particular procedural course.

Two Eastern Registry files highlight the grounds on which costs
certificates will be awarded. The first, involving two represented parties,
was an appeal from a decision of the trial judge, based on the behaviour
and credit of the partics, to make final orders without hearing final
submissions from the appellant. In granting the certificates, the Full Court
commented:

The parties were denied natural justice in that her Hornour
made contact orders on which the parties were not given an
opportunity to be heard, when it had been indicated to them
that they would in fact have that cpportunity.

The second Eastern Registry case again involved two represented parties
and was an appeal regarding the inadequacy of the trial judge’s reasons in
making the decision. Again, the Fuil Court was openly ctritical of the
behaviour of the judge at first instance:



174  Unrepresented Litigants in the Family Court of Ausirafia

The difficulty in this case is that his Honour has made no
attempt in his reasons for judgment to evaluate the evidence of
each of the parties. He has made no mention of his view as to
the credibility of cither of them. It is unclear to us on what
basis his Honour made the finding that he did.

It appears from our analysis that there is no consistent pattern behind the
practice of the Full Court in awarding costs and granting costs certificates
to represented and unrepresented parties. The representation status of the
parties scems to make little difference fo successfully obtaining a
favorable costs order, nor does the mere fact of being unrepresented
prevent a costs certificate being granted. It must be noted, however, that
serial unrepresented appellants appear to be particularly exposed to the
Court’s practice of making costs orders against parties for wholly
unsuccessful or frivolous applications.

If the policy intent behind the making of ‘exemplary’ costs orders is to
deter similar fruifless appeals which can distract the Court from its real
purpose, it seems unlikely that they will be successful against
unrepresented parties. Legal representatives may take note of the potential
financial detriment to their clients of pursuing indulgent claims, and may
therefore be mofivated to manage their clients at appeal (including
advising them not to appeal) even more strennously than they do at trial,
Unrepresented parties, on the other hand, are unlikely in most cases to
appear before the Full Court more than once, which ensures that the
exemplary costs are isolated to individual cases, with no opportunity to
develop into a body of deterrent principles. In the case of serial appellants,
who do appear before the Full Court many times, the awarding of a cost
order is unlikely to prevent them from bringing another unfounded appeal.
‘Indeed, there is some evidence to suggest that the costs order itself would
merely become the basis for their next set of appeal grounds.*

205  See also Mueller (1984), who argues that costs sanctions do not operate to deter litigants in
persom, but mstead may strengthen their resolve to try and “beat’ the Court. He also notes that
many litiganis in person are impecuriouvs and will not be able te pay any costs, putting the
other party at a sipnificant disadvantage.
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The Emerging Jurisprudence Around Litigants in Person

Although our analysis reveals that unrepresented appeilants have not
affected the primacy of judicial discretion or diminished the Court’s
ability to establish general points of law, their presence at appellate level
has created problems for the Court. As previously discussed in Chapters 11
and 12, this appears to be, in general, an effect of the procedural difficulties
most unrepresented litigants experience prior to and at trial, which are
compounded if they also confront the complexity of the appellate process
unrepresented.,

Our analysis of appeal judgments which involved litigants who had been
unrepresented at trial, on appeal, or both, indicates that the Court is
developing jurisprudential principles that are specifically directed towards
these particular litigants. The primary focus of this emergent doctrine is an
application of the Court’s general discretionary approach, but it also
entails the development of gunidelines for trial judges on the hearing of
matters at first instance involving unrepresented parties, as exemplified in
Johnson,™ and more recently Re F.?" This emphasis on in-court
procedures is arguably a result of unrepresented parties’ expressed
concerns in their grounds for appeal with the denial of their “rights’ to a fair
trial and natural justice. The Court also makes comments about the
inadequate preparation, and ill-conceived focus, of the appeal grounds and
submissions that many unrepresented parties bring before it. Although this
concern with pre-appeal hearing procedure is less dominant, it is arguably
just as important an area for the development of gnidelines as the conduct
of trials.

The following discussion will focus on these elemenis of the emerging
jurisprudence around litigants in person as they appeared in our sample,
and will also reflect on other recent developments in the case law.

206  Johnson and Johnson {1997) FLC 92-764.
207  Re F: Litigants in Person Guidelines [2001] FamCA 348,
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Unrepresented parties and the application of the Johnson guidelines

The problems that unrepresented parties cause at trial are well canvassed
in the growing literature on the subject.™ There is a central tension that
presents itself to judges in the resolution of matters involving one or more
unrepresented parties. This is, essentially: is it fair to unrepresented parties
to be confronted with the procedure and process of an adversarial system
which, without assistance from the bench, could cavse them o be
substantially disadvantaged; and at the same time, is if fair to represented
parties that they are not, in these circumstances, to be given the same
assistance and discretionary leniency by the Court?

The Full Court of the Family Court, in the 1997 decision of Joknson,
attempted to create a set of guidelines that would ‘assist parties and the
judiciary in meeting the needs of litigants in person without compromising
the impartiality of the court’ 2 These guidelines were always intended to
be dicta, as the discretionary imperative of the Court, especially in its
obligations to act in the best interests of children, necessitated that it not be
‘inhibited by restrictive practices’.?° That said, and vsing the decision in C
and O ** as a model, the Court set down eight guidelines to indicate how
unrepresented litigants should, and could, be assisted by judges at trial. >

The basic principle underlying the Johnson goidelines is that all litigants
have the right to a fair trial. Although the implementation of that principle
necessarily varies from case to case, the guidelines recognised that
unrepresented parties may require some assistance from the Court in their
handling of evidentiary issues, cross~examination, and in the clarification
of their submissions s¢ as to avoid the situation where ‘because of
garrulous or misconceived advocacy, the substantive issues are either

208 See for example Hunter {1998); Dewar et al. (2000).
209 Re F: Litigants in Person Guidelines [2001] FamCA 348, para 217,
210  Johmson and Johnson (1997 FLC 92-704, para 121,

211 €& 0, 18 March 1997, wnreported. In this decision the Full Court provided the basis for the
principles developed in Johnson.

212 The guidelines are set cut in Appendix 1.
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ignored, given little attention or obfuscated’.* In general, the emphasis of
the guidelines could be argued to be cantiously on the particular needs of
unrepresented parties, based on an understanding of them as ‘vanquished’,
or at least ‘procedurally challenged’ by their engagement with the family
law system. The only guideline that was also about balancing the tension
unrepresented parties create vis-d-vis represented partics was guideline
seven, which stated that irial judges should ‘ensure as far as possible that a
level playing field is maintained at all times’.2™

The application of the Johnson guidelines was a central strand of the
emergent jurisprudence on litigants in person in the qualitative sample. For
a start, as noted in Chapter 10, 14 appellants viewed the guidelines
enunciated in Johnson as law, as opposed to dicta, and misguidedly based
their appeals on the trial judge’s faiture to fulfil his or her obligations under
those guidelines. Although no judgment in our sample directly censured an
appellant for this particular misapprehension, there was evidence that the
Court felt uncomfortable with the tendency of many strident appellants to
assert the Johnson guidelines as a ‘right’.

A children’s case from the Eastern Registry provides a good example. The
appellant, who was unrepresented throughout his case, included 58
grounds for appeal, many of which were contentions based on the
principles in Joknson, and alleging that the trial judge had failed in her
obligation to maintain a level playing field. The Court held that any exira
‘rights’ that may have been implied by Johnson were not made out in his
argument, and stated: “The issue is whether her Honour met the obligations
referred to in Johnson both specifically and in principle’, and found that
the trial judge had actually done so. Further, the Court was quite
dismissive of the approach the appellant took to the Johnson guidelines
more generally, finding that he failed to take into account the other
competing obligations facing the trial judge. It stated that:

213 As per the decision in Neif v Now (1994) 121 ALR 148, para 150.

214 Johnson and Johnson {1997) FLC 92-764, para 121; the Court alse stated the qualification at
para 122 chat the rights of represented parties should not be overbome in the process.
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In our view [fthe grounds based on Johnson] read like a set of
post-judgment interrogatories delivered by an unsuccessful
litigant to the judge for her to answer. Her Honour’s
obligation was not to laboriously and exhaustively set out each
and every advantage and disadvantage... her obligation was to
deduce from the evidence, and from her assessment of the
parties and their witnesses, the essence of the competing
proposals, to decide, having considered the relevant matiers
referred to in section 68F(2), which of these proposals would
be more likely to advance the child’s best interests, which she
was required to regard as the paramount consideration.

Appellants also relied on grounds for appeal which contended that the trial
judge had demied them procedural fairness by failing to meet the
‘obligations’ the Johnson guidelines allegedly prescribed.

The way the Court dealt with these argnments reflected the prevailing
discretionary principles of the Court. The Full Court tended to view these
cases individually, noting the subjective motivations and characteristics of
the unrepresented appellants before them, which resulted in their applying
the Johnson guidelines equitably, rather than identically to all parties.

One of these cases was subsequently reported as Sk v Chang.?* The non-
English speaking background appellant in this case had been
unrepresented at first instance, although she instructed solicitors to handle
her appeal. The central issue in the case was the alteration of property
interests: the matter involved complex financial arrangements, which the
trial judge believed neither party was fully disclosing. Consequently, at
trial, there was substantial legal argument regarding the admissibility of
‘evidence, which the unrepresented litigant found difficult to follow. The
appellant’s solicitor based some of the grounds for the appeal on the fact
that the trial judge had failed to meet obligations under the Johnson

215 Su & Chang [1999] FamCA 1203,



The Jurisprudence of Appeals 179

guidelines, The Full Court upheld the appeal in relation to guideline six of
Johnson, noting that the trial judge’s discretion should have been
exercised so as to give the unrepresented party, in the face of difficult legal
interpretations of the Evidence Act, which she was following through an
interpreter, a right to be told directly the evidence to which she could
object.

In another matter, however, the Court was more qualified in its
consideration of Johnson. This case involved a relatively legally
experienced litigant, who was unrepresented at first instance and during
the preparation of his appeal, but instructed counsel to appear on his behalf
at the appeal hearing. The appellant believed that the trial judge had very
obviously failed in his legal obligation to apply the general principles set
forth in Johnson. He based his argument on the following quote from the
trial judgment: ‘whilst the father is a litigant in person, he has somewhat
more legal experience than many litigants do have, not that that alters his
entitlement to a fair trial, which I have at all times endeavoured to provide
to him’. The Full Court, in considering this ground for appeal and
evalnating the approach of the trial judge, noted that:

It is not necessary to be prescriptive as to the manner in which,
in ali cases involving unrepresented litigants, a trial judge may
satisfv the obligations identified in Johnson. When what her
Honour said to the father is...considered in the context of [the
transcript and the circumstances of the case] we are satisfied
that her Honour adequately fulfilled that obligation...we do not
consider that the failure to slavishly adopt a particular
approach amounts to an appeilable error.

There were other cases in our sample which were obviously assessed
against the procedural fairness principles enunciated in Johnson although
they did not necessarily make any direct reference to that case. These cases
further indicate the prevailing centrality of discretion in the Court’s
decision-making, as the Court examined the full context of each specific
matter rather than imposing a blanket principle as a ‘correct’ way to
approach unrepresented parties coming before the Court.
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Two cases in particular demonstrate how the primacy of judicial discretion
disrupted any fixed interpretation of how litigants in person were to be
treated. These cases are quite interesting as they both involved similar
factual scenarios, and both involved appeals from ordets made by the same
judge. The first of these cases, involving the ‘vanquished’ unrepresenied
appellant with psychiatric problems, was discussed above. In this case, the
Court actually constructed a ground for appeal from her submissions in
order to make the finding that she had been denied procedural faimess, in
line with the Johnsor guidelines,

The second case was subsequently reported as Buljubasic.*® In this case,
the appellant was represented at the appeal, but unrepresented at first
instance, which was the source of his problems and the basis of his grounds
for appeal. The appellant had attempted to contact the trial judge by fax to
alert him to the fact that he would not be present for part of the hearing. The
fax was not viewed as an appropriaie notice of failure to attend, and the
hearing went ahead ex parte. The appellant based his appeal on the
argument that this decision was procedurally unfair in light of his lack of
knowledge of appropriate forms as an unrepresented party, The Full Court
in this case affirmed the approach and decision of the trial judge. It noted
that the appellant had onm previous occasions been before the Court
unrepresented, and had been warned about the possible results if he failed
to attend. He had even been expressly told at trial level that “if he chose to
do that he had to take responsibility for it, and that he would not be treated
differently from other litigants’. The Full Court commented that the
appellant, in the circumstances of the case, was obstructive, and fo a
degree, vexatious. The judges described him as ‘an author of his own
misfortune’, as “he made an attempt to obtain a further adjournment by
staying away, apparently not only staying away from Couat, but absenting
himself from places where he might, according to the Court’s recards, be
able to be contacted, and sending a facsimile transmission to the Court in
terms which raised insufficient substantive matters to justify the Court
granting an adjournment.”??

216  Buljubasic & Bulfubasic [1999] FamCA 474,
217 ibid, paras 4142,
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Overall, the judgments in our sample in which there was a consideration
and application of the Johnson guidelines reinforced the tension thaf Iies at
the heart of family law jurisprudence. In the process of {fulfilling the key
function of an appellate conrt and developing principles and standards for
the treatment of unrepresented litigants as a group, there was still an
overriding need by the Court to preserve the wide discretion of the
jurisdiction as a whole. This ensured, in the cases we examined in this
category, that the guidelines were applied equitably, if not equally,
dependent on the circumstances of each case.

Upholding judicial discretion: the Re F decision

The issues we identified from examination of cases in the appeal sample as
being central to the Court’s approach to the Johnson guidelines were
subsequently refined and summarised by the Full Court before our
analysis was completed. This statement of the Court’s approach was
reported in a case not included in our sample, Re F: Litigants in Person
Guidelines, handed down in June 2001. It is worth stating briefly the
position taken by the Court in Re F, as it now stands as the leading
authority and statement on how trial judges should approach
unrepresented parties, and reinforces the central tensions between the
exercise of discretion and the building of precedent that we have been
discussing in this chapter.

The Court noted in Re F that the intention behind the Johnson guidelines
was to assist both parties and the judiciary in meeting the needs of
unrepresented litigants, without disrupting the other imperatives of the
Court. It cited with approval, however, the research conducted by Dewar et
al. which makes the point that “the distinction between information and
advice, a comerstone of appellate judicial guidance in relation to litigants
in person, is seen by many judicial officers and court staff as logically and
practically unworkable, [and that the JoAnson guidelines]| were often seen
as involving a conflict, or at best being hard to fit into the realities of the
Court’ 28 The Court also noted that the internal tensions inJofinson mirror

218 Re F: Litipants in Person Guidelines [2001] FamCA 348, para 217; Dewar et al. (2000), 2.
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the tensions between the establishment of guidelines and the Court’s other
obligations under the Family Law Act and Rules.?”

One of the primary concerns of the Full Court, however, was that although
the decision in Johnson recognised the problematic position of the Court
operating in an adversarial system, the fact remains that the Court is still 2
superior court of record, ‘concerned with complex procedures requiring
specific drafting and advocacy skills and an understanding of the rules of
evidence...the parties [not the Court] retain the primary responsibility for
defining issues in the case and presenting/advancing legal argument’.2?
Overall then, the Court argued that despite the need to afford assistance to
litigants in person fo ensure their experience before the Court is fair, the
neutrality of the Court itself could not be compromised in the process. It
contended that:

Judicial assistance [as parties demand under the guidelines]
cannot make up for lack of representation without an
unacceptable cost to matters of neutrality. However, in our
view, the obligation to provide a fair trial has principal
significance for a court of law and it must take steps to assist a
litigant in person in order to do justice between the parties
with an eye to the reality of the prevalence and diversity of
litigants in person in the jurisdiction.™

From this perspective, the Court acknowledged the need to retain some
standards for the treatment of unrepresented parties, in order to avoid
perceptions of bias from either represented or unrepresented parties, and in
order to recognise the ‘diversity of litigants in person in the jurisdiction’.
As such, the Court reinforced the importance of discretion to its
jurisprudential approach in genmeral, by arguing that the application of
guidelines regarding unrepresented parties at trial involves an informed
standard that must ‘take account of the responsibility of the Court seized of
the family law matter to propetly understand the litigant in person’s

219 ibid., para 219: tensions with § 97(3) and Order 4, rule 4.
220 ibid., para 220,
221  ibid,, para 221,
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position within the litigation®.*? In other words, the test to be applied in the
assessment of assistance to be afforded by the bench to umrepresented
parties is subjective, as the Full Court made very clear:

We think that the giving of [assistance to unrepresented parties
by the benchf should lie in the discretion of the trial judge and
should not be required by mandatory guidelines nor should the
nature of the interventions from the bench be rigidly
prescribed. The exercise of such discretion serves the goal of
achieving a fair trial so that the interests of justice can be
served. Therefore, the application of the guidelines must
depend on the circumstances of the particular case. ™

From this position, the Full Court made some amendment to the wording
of the guidelines in order to tighten and restrict the wide interpretation of
them as ‘rights” accruing for all unrepresented litigants regardiess of the
circumstances of the case.?* The Court also noted particularly the need for
guideline seven, the ‘level playing field’ guideline, to be reformulated.
The Court acknowledged that in its present form it did not lead to the
impression that there was an obligation on trial judges to ensure a fair trial
for all, but that it possibly led instead to ‘the creation of expectations that
cannot be achieved’. The judges went on to note that this false expectation
was exacerbated by the lack of legal representation for many people, as
lawyers brought a ‘professional objectivity that a litigant in person lacks,
particularly in family faw proceedings and it is simply mot possible to
create a level playing field where one party is represented by a professional
and one party is not’.%?

Implicit in the reinforcement of discretionary principles within the
discussion of informed standards in Re F is an acknowledgement that there-
is indeed a diversity of litigants in person appearing before the Court, both

222 ibid., para 225,
223 ibid., para 229,
224 ibid., paras 246-253.
235 ibid,, para 242.
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at first instance and at appeal. The Court states explicitly that ‘[1]itigants
may be sclf-represented by choice or increasingly, as a result of being
unable to afford representation while at the same time failing to qualify for
legal aid. The Court is moving to deal with this situation in a number of
ways but it cannot by the use of guidelines affect its obligation to conduct
trials according to law’. 26

This explicit recognition that a subjective test must be applied in the trial
judge’s assessment of the need for and/or level of assistance to be afforded
to unrepresented litigants has recently been upheld in the case of T and $.27
This case involved an appellant mother who had been subjected to serious
domestic violence by the respondent father. The mother was
vnrepresented for most of the trial, due to the denial of legal aid funding,
but was represented at appeal. The major contention of her grounds for
appeal was that she had not received a fair trial as a consequence of her
inability, as an unrepresented litigant, to present evidence of and cross-
examine the father on the domestic violence issues, and as a result the trial
judge could not have made a decision that was in the best interests of the
child. She wished to adduce fresh evidence to remedy the factual basis on
which the fudge’s determination was made.

The Full Court allowed the appeal on the basis that the appellant mother
did not have representation at the crucial stages of the trial hearing, and
that the trial judge ‘appeared to feel constrained about offering her too
much assistance’.”® The Full Court implicitly acknowledged the
‘vanquished’ nature of this unrepresented litigant, and reinforced the point
that the particular characteristics and mofivations of unrepresented
litigants need to be taken into account by trial judges in their handling of
the trial itself, The Couri noted, however, that at the time the trial was
heard, the decisien in Re F had not been delivered, but if it had, the trial
judge ‘may have exercised his discretion to offer preater assistance to the
Mother than in fact he did. However that may be, we consider that the

226 ibid., para 243,
227 T and 5 [2001] Fam CA 1147,
228  1bid, para 94.
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difficulties that faced the Mother at that stage were apparent and very
real.’?®

It is arguable that the decision in Re F, that standards exist for the conduct
of trials involving litigants in person, but that these standards should be
applied on a case by case basis, will be difficult to communicate to many
unzepresented litigants. Our analysis has demonstrated that in the .
preparation of their grounds for appeal and submissions, unrepresented
appellants have real difficulty in understanding the exercise of discreticn
in general, and real difficulty in accepting the decisions of trial judges as
principled and binding. This is particularly the case for serial appellants,
who perceive that there are certain ‘rights” as individuals that they should
be accorded by the Court, as discussed in Chapter 11. Thus, despite the
muanced principles set down in Re F, unrepresented serial appellants in
particular are unlikely to be prevented from consistently appealing th

decisions of trial judges. :

229 ibid.
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Conclusion

In response to the specific research questions posed in the qualitative
studly, our in-depth analysis of appeal files suggests that the appearance of
unrepresented litigants at appeal level has not hindered the development of
the Family Court’s jurisprudence, although it has engendered the
development of a new strand of jurisprudence dealing specifically with
unrepresented litigants at trial. Unrepresented litigants have undoubtedly
experienced difficulties, however, with all stages of the appeal process,
and have had an adverse impact on the Court’s processes at that level.
‘Vanquished” and ‘procedurally challenged” litigants have been
disadvantaged by their inability to comply with appeal procedures,
particularly the preparation of appeal books. Serial appellants have created
problems for the Court with lengthy, unfocused and legally irrelevant
grounds for appeal and outlines of argument, and have created
considerable wotk for Appeals Registrars in responding to their requests
and demands for assistance. The question that remains is that of the model
or models of intetvention most approptiate to avoid — or at least minimise
- — the problems identified,

The Full Couit’s primary response to the challenges posed by
vnrepresented litigants to date, through cases like JoAnson and Re F, has
been to delineate the approach and principles that should guide trial judges
when dealing with litigants in person at first instance, As well as providing
for appropriate assistance for unrepresented litigants, and fair irjal
procedures for both unrepresented parties and their represented opponents,
the enunciation of principles in this regard may be perceived by the Court
as one means of removing, or at least reducing, appellable issues involving
litigants in person. It would appear that such a reduction is unlikely,
considering the acknowledged difficulties that arise from each case being
assessed on its own circumstances, and the difficulties many
unrepresented parties have in accepting outcomes based on the exercise of
discretion.
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This emphasis on trial procedure also overshadows the related problem of
inadequate appeal grounds and preparation. Our analysis indicates that
merely simplifying procedures at appeal level to mirror the simplified
procedures at first instance would not work, as it would seriously
undermine the Court’s ability to have presented to it focused issues and
informed legal argument for determination and the building of precedent.
If, however, a series of simplified procedures were introduced in
conjunction with, for example, mandatory legal assistance with the
preparation of Form 42s, the negative impact on the Court’s ability to
discharge its appellate function would be minimised.

Our findings also indicate other approaches that the Court could employ
during the pre-hearing process to minimise the difficulties unrepresented
parties face, and which result in ill-conceived grounds and arguments. For
example, the cost of transcript that many parties find prohibitive, and that
results in procedural delays, could be reduced by sending the provision of
this service to tender. There could be a greater level of educative support
given to unrepresented appellants {o assist them in understanding what the
process of appeals entails. Arrangements could be made for the provision
of duty solicitors or pro bono legal assistance for unrepresented appellants
in framing grounds for appeal, and/or at the SABIL to prevent some
appellants becoming ‘vanquished’ early in the process, fo assist the
“procedurally challenged’, and to case the burden on Appeals Registrars.
Finally, the guidelines for the treatment of represented parties vis-g-vis
unrepresented parties at trial, as enunciated in JoAnson, could be extended
and applied to the quasi-judicial decisions made by Appeals Registrars at
the SABL

Due to the fact that the Court is a discretionary jurisdiction, which
recognises the divergent characteristics of unrepresented litigants, these
suggestions ought not, of course, be applied in an undifferentiated fashion.
Our analysis demonstrates that serial appeilants create distinct problems
for the Court, and that assistance at pre-hearing would not alleviate these
problems, as they are based primarily on these appellants’ unwavering
belief that their rights have been infringed or violated by the family law
system itself, It appears unlikely, for example, that these appellants would
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be deterred, either individually or in general, by the imposition of
exemplary costs orders. However, there would perhaps be some benefit in
dealing with these parties distinctly, for example by requiring that parties
seek leave to appeal for any but the first appeal arising from the same first
instance proceedings or associated appeal process; or by the Court more
aggressively imposing s 118 orders. This would, of course, need to be
preceded by some judicial comsideration of the definition and
identification of serial appellants to ensure they are appropriately managed
by the Court.? In doing so, it is suggested that criteria based on observed
behaviour and history would be easier to develop and apply than criteria
based on (perceived) motivation(s) for appearing unrepresented.

The challenge for the Court, both at first instance and on appeal, is to
provide appropriate support and fair procedures to those inexpetienced
unrepresented litigants who require if, while discouraging and controlling
those self-representing Litigants who have become so invested in their
court proceedings that their endless quest for justice can never be satisfied,

230  See also Family Law Council {2000), recommendation 4.4.
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Appendix 1

Definitions

Appeal Book: The dossier of documents from the proceedings at first
instance that are relevant to the appeal. The appeal book usually contains
documents such as the original application for final orders, relevant
affidavits and other documentary evidence filed im the original
proceedings, and sections of the transcript from the trial judge’s decision,
In each case, the appropriate contents of the appeal book are determined by
the Appeals Registrar in a meeting with the parties to the appeal. The
appellant is then responsible for compiling the appeal book, and providing
a specified number of copies for all other parties and for the court.

Appellant: The party who initiates an appeal.

Applicant: The party who makes an application for final orders. In
children’s matters, the applicant will usually be the mother or the father of
the child or children in question, although other parties are possible (e.g.
grandparents, other carers, or government officials). In property matters,
the applicant will usually be the wife or the husband in the former
marriage, although again, other parties with an interest in the relevant -
property may appear in some cases.

Children’s Matters: Legal proceedings relating to the question of with
which parent the children will reside following the breakdown of the
parents’ relationship (“residence’), and when and how ofien contact will
occur between the children and the non-resident parent (‘contact’).

Contested Cases: Cases in which an application for final orders is made in
relation to children, property, or some other matters relating to
arrangements following family breakdown. Contested cases follow a
certain set of sieps through the Family Court, including am initial
directions hearing or hearings, possibly the making of interim orders,
Family Coutt counselling if the matter relates to children, a conciliation
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conference if the matter relates to property, pre-hearing conference, and
ultimately trial before a judge. The great majority of cases (around 94 per
cent) are resolved by agreement between the parties at some stage before
reaching a trial. When parties agree to settle their dispute, they will often
have the terms of settlement made into court orders, known as ‘consent
orders’.

Costs Certificate: An anthorised payment made by the Attorney-General
to one or both parties to an appeal, for either part or whole of the incurred
costs of the appeal, in cases in which the appeal succeeds on a question of
law. 2

Form 7: The standard form prescribed by the Court at the time of the
study for making an application for final orders in relation to residence
of or contact with children, and/or division of marital property (now
Form 3).

Form 7A: The standard form prescribed by the Counrt at the time of the
study for responding to a Form 7 (now Form 3A).

Form 8: The standard form prescribed by the Court for making an
application for interim orders.

Form 12: The standard form prescribed by the Court for making an
application for final orders in relation to maintenance. Maintenance
may be ordered to be paid by one former spouse for the suppott of the
other former spouse and/or for the support of the children of the
relationship. In accordance with the principle that there should be
‘clean break’ in the financial affairs of a divorced couple, however,
spousal maintenance applications and orders are now fairly rare.?
Child maintenance applications have alsc become rare since the
introduction of the child support scheme, which deals with child support
as an administrative matter handled by a government agency, rather

231 See Federal Proceedings (Costs) Act 1981 (Cth), ss 6 and 7.
232 See Behrens and Smyth (1999).
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than a legal matter to be decided in conrt.” Under the Child Support
(Assessment) Act, the non-resident parent is assessed to pay a certain
amount of child support on the basis of a statutory formula. The Family
Court deals with cases in which the non-resident parent argues that they
are not liable to pay the amount assessed or are not liable for child
support at all, and cases in which the resident parent seeks a higher
payment than that assessed under the child support legislation.

Form 42: The standard form prescribed by the Court for lodging an
appeal against the decision of a judge at first instance.

Form 42A: The standard form prescribed by the Court for making an
application for leave to adduce fresh evidence in an appeal. Form 42A
may also be used to request the Full Court to dismiss an appeal because
of a failure to comply with the rules and regulations of the Court, or a
lack of reasonable diligence in pursuing the appeal; to ask the Full Court
to issue a certificate saying that the matter involves an important legal
question, of the public interest is involved; or to apply to the Full Court
where no other form is provided.

Form 67: The standard form specified by the Court for making an
application for leave to appeal. Thete is an automatic right to appeal
from judicial decisions at first instance concerning issues of child
welfare or property division, However, special leave to appeal is
required for other types of cases, including appeals against interim
orders, and in cases involving a review of a child suppott assessment. 2

Full Court: Panel of three judges that hears appeals from the decisions
of single judges at first instance. The Full Court is not always made up
of the same three judges. The panel will vary according to location and
availability.

Hague Convention Case: A case in which the central issue is the
unlawful removal or abduction of children outside of Australia. The

233 Child Support (Registration and Collection ) Act 1988 (Cth); Child Support {Assessmens)
Act 1989 (Cth).

234 Family Law Act, 55 94, S4AA,
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Convention on the Civil Aspects of Child Abduction was signed at the
Hague on 25 October 1980 (hence the shorthand name given to the type
of matter)} and was ratified by the Australian Government in 1986. In
January 1987 Section 111B was introduced into the Family Law Act to
enable orders to be made pursuant to this Convention. Hague
Convention applications are not brought by one of the child’s parents
against the other, but rather are brought at first instance by the Federal
Attorney-General’s Department against the abducting parent.

Johnson Guidelines: Guidelines for trial judges on dealing with
unrepresented litigants in hearings at first instance, established by the
Full Court in the 1997 case of Johnson v Johnson.™ The Guidelines set
out the trial judge’s responsibility:

1 To inform the litigant in person of the manner in which the trial is
to proceed, the order of the calling of witnesses and the right
which he or she has to cross-examine the witness;

2 Toexplain to the litigant in person any procedures relevant to the
litigation;

3 To generally assist him or her by taking basic information from
witnesses called, such as name, address, and occupation;

4 If a change in the normal procedure is requested by the other
parties, such as the calling of witnesses out of turn, to explain to
the unrepresented party the effect and perhaps the undesirability
of the interposition of witnesses and his or her right to object to
that course;

5 If evidence is sought to be tendered which is or may be
inadmissible, fo advise him or her of the right to object to
inadmissible material, and to enquire whether he or she so
objects;

235 (1997) FLC 92-764, para 121,
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6 If a question is asked, or evidence is sought to be tendered in
tespect of which the litigant in person has a possible claim of
privilege, fo inform the litigant of his or her rights;

7 Toensure as far as possible that a level playing field is maintained
at all times;

8 To attempt to clarify the substance of the submissions of
unrepresented parties, especially in cases where, becanse of
garrulous or misconceived advocacy, the substantive issues are
either ignored, given little attention or obfuscated.

The Johnsor Guidelines were subsequently reframed and revised in
2001 in the case of Re F: Litigants in Person Guidelines.>¢

McKenzie Friend: A ‘McKenzie friend’ is a lay person who can be
permitted to attend court with a litigant in person, in order to assist them
in court, without actually giving legal advice. The name comes from
the English case of McKenzie in which this kind of assistance was
permitted.®”

Property Matters: Legal proceedings relating to the question of how
the former matrimonial propetty (eg. house, furniture, cars, bank
accounts, superannuation, investments, buginess assets) should be
divided between the parties to the marriage (and any other claimants
who are party to the proceedings).

Respondent: At first instance — a party who opposes the applicant’s
application; on appeal — the party who received a favourable decision at
first instance, against which the appellant is appealing.

236 [2001] PamCA 348,

237  McRenziz v McKenzie [1973] All ER 1034, For discussions ebout the issue of McKenzie
friends in family law litigation, see Australian Law Reform Commission (1996); Australian
Law Reform Commission (1997a); Australian Law Reform Commission (1997b); Mildren
(1999); Family Law Council {2000).
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Appendix 2

Coding Forms

A, First instance coding form

Note that the fullowiﬁg full version was only used in Sydney and Adelaide;
the earlier version used at Parramatta did not include representation for
consent orders and overall representation for documents and for court.
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B. Appeal cases coding form
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Appendix 3

Statistical Tables

Table 21 Total Form 7 and Form 12 Applications filad in the
Brishbane, Sydney and Melbourne Registries

Yaar Sydney Parramatta Adelalde appii catm
1994-95 2587 2458 2708 7753
1995-36 2588 24466 2850 7902
1958-97 2882 2801 3106 8588
1997-98 2841 2777 3302 8921
1998-99 2776 2884 2087 8827
Total 13872 12888 15053 41691

TABLE 2.2 Registry at flrst instance by year of identifylng document

Sydney Parramatta Adelaide Tolal
Year

n % n % n % n %
19898 g2 186 89 17.9 74 15.5 255 17.3
1998 105 21.2 119 239 103 21.5 327 222
1897 114 23.0 107 215 9 19.7 315 21.4
1888 100 20.2 26 19.3 104 21.8 300 204
1899 B4 17.0 a6 17.3 103 215 273 186

Total 485 100.0 497 1000 478 1000 1470 1000
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TABLE 2.3 Llitlgant role at first Instance by sex

- Male Female Total
Litigant .
Role n % n e n %
Applicant 583 28,7 907 59,2 1500 48.8
Respondent 899 60.3 624 40.8 1523 50.4
Total 1492  100.0 1584 1000 3023 1000

TABLE 2.4 Registry by year appeal was filed

Sydney Parramatta Adalaide Tatal

Year

n Yo n % n % n %
1695 8 37 2 1.8 29 33.0 38 95
1806 az 14.8 B 7.6 15 17.0 55 134
1997 61 282 32 305 17 19.3 110 269
1998 55 25.5 28 67 9 10.2 oz 22.5
1998 60 27.8 35 333 16 20.5 113 276
Total 216 100.0 105 100.0 88  100.0 509 100.0

TABLE 2.5 LRigant role on appeal by sex

Male Fetmale Total
Gender

n % n % h %
Applicant 241 61.3 155 38.9 396 501
Respondent 152 38.7 243 61.1 395 49.9

Total 393 100.0 388 1000 781 1000
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TABLE 3.1 Representatlon at first Instance by litigant role

overall - Applicant Respondent Total

Rapresentation n " " " n «
Fully Repressnted 1111 74.0 868 63.1 2010 68.7
Partially Represanted 321 214 387 2.2 708 24.2
Fully Unrepresented 70 4.7 138 8.7 208 7.1
Total _ 1802  100.0 1424 1000 2926 100.0

TABLE 3.2 Representation on appeal by litigant role

Ovarall Applicant Respondent Total
Representation n % n % n %
Fully Reprasentad a08 737 316 83.8 624 82.6 .
Partially Represented 43 103 6 1.8 49 6.5
Fully Unrepresentsd 67 16.0 15 4.5 82 . 10.9
Total 418  100.0 337 1000 755 100.0

TABLE 3.3 Representation at first instance by registry

s Parramatta Adelaide Total
Overall ydney
Representation
n % n % n % n %
Fully Representad 7E0 776 4.8 §18 3.9 2010 68.7

Fully Unrepresented 39 40

834

Partiglly Represented 181 1685 268 27.3 259 26.9 708 24.2
L
282

Fotal a80 1000 100.0 a8 1000 2826 1000
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TABLE 3.4 Representation on appeal by registry

Sydney Parramatta Adelaide Total

Ovoralt
Representaiion )

n % n % n Y% n %
Fully Represented 358 86,5 161 807 115 747 624 826
Partiaily Represented 22 53 14 7.5 13 8.4 48 6.5
Fully Unrepresented 34 B.2 22 1.8 26 16.8 a2 109
Total - M4 100.0 187 1000 . 184 100.0 765 100.0

TABLE 3.5 Logistic Regresslon model: Representation at first
instance by litigant role and registry

Effect Chi-square df Slg
Aegistry £1.593 4 0.000
Litigant Role 50.153 2 0.000
Final Model (n=2926) 110.721 6 0.000
Paarson goodness-of-fit 11.196 4 0.024
Deviance goodness-of-fit 11.152 4 0.025

TABLE 3.6 Logistic Regression model: Representation on appeal by

litigant role and registry
Effect Chi-aquare daf Slgy
Originating Registry 10.686 4 0.030
Litigant Rols 57.703 2 0.000
Flnal Model (n=755) 89.220 @ 0.000
Pearson goodnass-of-fit 2356 4 0.671

Deviance goodnesas-of-fit 2,574 4 0.631
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TABLE 3.7 Representation at first Instance by year of identifying

document
Fully Parlially Fully Total

Year of kentifying Represented Aepresentad  Unrepresentad
Document

n % n % n % n
1985 361 71.8 120 23.8 23 4.6 504
1996 422 64.2 192 2g.2 43 8.5 657 -
1997 440 60.6 145 229 47 7.4 632
1968 417 708 125 21.3 46 78 588
1999 370 67.8 126 23.1 49 8.0 545
Tafal 2010 68.7 708 24.2 209 7.1 2926

TABLE 3.8 Applicant’s representation for initlating document by

year
Year of Identifying Represerited Unrepresented Total

Document n % n % n
1995 160 89.4 19 10.6 179
1996 171 81.4 39 186 210
1907 171 855 29 145 200
1008 200 913 19 87 218
1999 173 86.5 27 185 200

Total B75 86.8 133 132 1008




218 Unrepresented Litigants in the Family Court of Australia

TABLE 3.9 Overall representation of applicants filing initiating
document unrepresented by year

Partialty Fully Total

Year of Identifying Represenied Unrepresentad
Document

n % oon % n
1995 12 63.2 7 36.8 19
19498 28 718 " 282 33
1997 19 85.5 10 345 29
1298 g 47.4 10 52.6 19
1599 15 B5.6 12 44.4 27

Total a3 824 S0 376 133

TABLE 3.10 Respondent's representation for response to
Inltiating document by year

Yoar of Identifying Repreaented Unrepresenied Total
Decumani

n % n % n
1635 114 45.8 4 34 118
1996 108 ara 16 122 123
1897 132 95.7 6 4.3 138
1998 125 4.0 8 8.0 133
1999 123 §5.8 14 102 137

Total 802 g28 47 7.2 649
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TABLE 3.11 Applicant’s representation status at first Instance by

year of identifying document
Fully Parfiafly Fully Total
¥Year of ldentifying Represantad Represented  Unrepresented
Bocument
n % n % n % n
1895 196 7841 58 21.5 9 34 261
1985 227 67.6 83 27.7 16 48 336
1997 242 754 63 196 16 5.0 3z
1998 . 239 8.4 51 16.7 15 4.9 305
1999 207 742 58 208 14 5.0 279
Total 1111 740 321 214 70 47 1502

TABLE 3.12 Respondent’s representation status at first instance by
year of idenfifying document

Fully Partially Fully Total
Yeer of Identifying Representad  Represented  Unreprasentad
Document

n % n % n % n
1995 185 87.9 84 28.3 14 58 243
1996 185 60.7 a9 ao.a 2y 8.4 N
1997 18 3.7 82 26.4 3 10.0 21
1998 178 82.9 74 26.1 1| 1.0 283
1999 163 81.3 B8 25.8 35 13.2 266

Total 629 631 387 27.2 138 87 1424
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TABLE 3.13 Representation status at first instance in the Sydney
registry by year of Identifying document

Fully Partlally Fully Total
Year of Identifying Rapresantad Represented  Unrepresented
Drxouman
n k-] n % n % n
1895 1 To.2 32 18.0 5 248 178
1996 150 718 53 25.4 8 29 208
1857 182 ra 44 18.6 10 4.2 236
1908 160 B82.9 25 13.0 B 4.1 193
1999 127 774 o7 18.6 10 8.1 184
Total TE0 716 181 18.5 a8 4.0 980

TABLE 3.14 Representation status at flrst Instance In the Parramatta
regisiry by year of identifying document

Fulty Parlially Fuily

Year of identlfying Represented  Represented  Unrepresented Total
Document

] % n % n % n
1985 15 85.7 51 29.1 2} 51 175
1986 142 59.4 81 33.9 16 8.7 239
1987 41 671 &2 24.8 17 8.1 210
1998 126 681 43 23.2 18 86 185
1989 110 63.6 H 23.7 22 127 173

Totzl 634 846  2a8 273 80 8.1 282
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TABLE 3.15 Represenmtation status at first instance in the Adelaide
regisiry by year of Identifying document

Fully Pavtially Fully Total
Year of Identifying Represanied  Represented  Unrepresenied
Document
n % n % n % n
1995 108 9.5 37 245 9 6.0 151
1996 130 g2.2 58 279 21 10.0 200
1997 17 62.9 49 263 20 108 186
1998 13 624 57 271 22 105 210
1999 133 639 58 279 17 az 208
Total 818 639 258 269 88 8.2 964

TABLE 3.16 Loglstlc regression model: Representation at first
instance by litigant role, registry and year of identifying

document
Effect Chi-square df Big
Originating Registry 60,239 4 0.000
Litigart Role 50.082 2 0.000
Yoaar ID doc 19.625 a8 ooz
Firal Model (n=2926} 130.346 14 Q.000
Pearson gaodness-of-fit 45227 44 0.421
Deviance goodness-oi-fik 48,005 44 0311

TABLE 3.17 Representation status by vear appeal filed

Fully Parllally Fully Total

Yaar Appaal filad Representad  Represented  Unrapreasnted

n % n % n % n
1885 57 7.0 5 88 12 182 74
1926 81 827 & 6.1 11 12 ;]
1987 163 823 18 8.1 18 96 188
1998 138 827 12 71 17 1041 168
1999 184 84.8 10 48 23 108 27

Total 624 B2.6 48 6.5 82 109 7&5
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TABLE 3.18 Case Representation Category at first instance by year
of identifying document

Cage invcived a

Conytay ey O e

I‘:{:caru%f;:tamﬂvlng rams;r;ad Iiiiga:; E:::; sully unrtm{rge::tnted
n % n % n %
1995 140 548 9% 876 19 75
1986 154 474 136 422 3% 107
1997 174 852 102 324 3 124
1998 70 567 B2 307 3| 127
1989 140 513 2 387 M 150
Total 778 528 520 364 e 17

TABLE 3.19 Cases at first instance involving an unrepresented
litigant by vear of Identitying document and registry

Year of Sydney Parramatta Adelaide
Identifying

Document n a n a n e
1905 28 304 49 55.1 38 514
1906 48 438 70 58.8 57 £5.3
1997 41 38.0 A1 LY ag 521
1998 26 28.0 48 47.8 58 558
1999 az 381 43 50.0 58 568.3

Total 173 34.9 259 52.1 2E0 84.4
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TABLE 3.20 Case Repressntation Category at first instance by year
of Identifying document: Children-only Cases

Case Involved only mmﬁwd 7 case m‘?m a
Fear of Identiying fuwlm:md uu?ﬁﬁ&??ﬂw ““’?ﬁ;::t““d
unrep) _

n % n % n %
1995 3% 418 40 440 13 143
1998 4 305 75 532 232 183
1997 55 410 51 aad 28 208
1998 50 403 % 971 28 226
1999 48 37 49 395 27 28
Total 234 36.1 281 425 19 194

TABLE 3.21 Case Representation Category at first instance by year
of Identifying document: Children-only and
Chlldren+property cases (excluding Property-only)

Case Involvad a

Case nvolved only partally Case :ﬂ‘l‘;""ed a

sororeis MY ety e
n % n . % n %
1985 By 48.6 76 425 16 %]
1996 81 73 108 498 8 129
1997 109 487 a2 38.8 33 14.7
1958 B8 486 68 365 2 169
1890 84 48.4 87 7.0 a0 16.6

Total 449 454 402 40.6 138 14.0
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TABLE 3.22 Case Representation Category by year appeal flled

Caseinvolved a

Case involved a

(.;azlsa inwz‘lvad r:nclly parll::zed fully

;:;ﬁel::ﬂﬂf?lng u lylli:: aant:: o mi;?l’::e{‘f; fully u“r?ll:lrmnmd

n % n % n %
1885 © 24 816 B 12.8 10 25.6
1995 30 10.¢ 5 a1 11 200
1997 79 71.8 13 11.8 18 16.4
1998 63 68.6 12 13.0 17 185
1999 82 72.6 10 8.8 21 18,6
Total 287 70.2 48 1.0 rid 18.8

TABLE 4.1 Representation status by sex at tirst Instance

Gonder Fully Represented Hamied Unre::‘elgmted Toted

n % n Y% n % n % .
Female 1104 550 324 458 72 846 1500 518
Male 9038 460 384 542 13 654 1423 487
Total 2007 1000 708 100.0 208 1000 2023 100.0
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TABLE 4.2 Representation status at first instance by sex and
litigant role
Applicants
Fully Partially Fully Total
Gender Represented Represented  Unreprasantad
n % n ) n % n %
Fomale 704 G3.5 174 54.2 29 a1.4 807 605
Male 405 36.5 147 45.8 41 58H 503 3958
Total 1109 100.0 321 1000 70 1000 1500 1000
Haspondants
Fully Partially Fully Total
Gender Repregented Represented  Unrepresented
n % n % n % n %
Female 400 445 150 388 43 32 598 47
Male 498 655 237 812 95 688 830 503
Total 898 1000 387 1000 138 1000 1423 1000
TABLE 4.3 Representation on appeal status by sex
Partally Fuly .
Fully Reprasentod Total
Genter Reprasanted Unrepraaented
n Y% n % n % n %
Female 205 53.3 15 313 21 258 331 485
Male 258 48.7 33 68.8 [.4] 749 3}/ 515
Totl 53 100.0 48 100.0 81 100.0 682 1000
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TABLE 4.4 Representation status at first instance by country of

origin

Fully Parlially Fully Total
Country of Origin Rapragantad Represented  Unrepresented

n % n % n % n %
Australia 1113 FHE: ] 385 680 . BB 1.4 1584 €94
Other English :
apealing country 179 1.4 71 13.2 19 13.6 289 120
Won-English
spealing country =7 177 1M 188 35 250 43 184
Total 1565 1000 537 1000 140 100.0 2246 1000

TABLE 4.5 Representation status on appeal hy country of origin

Fully Partially Fully

:;::ﬂff:’h Roprosented  Represented  Unrepresented Totat

Background n %o n % n % n Y
Yos 81 13.6 7 143 19 23z 107 14.7
MNo Evidence 514 86.4 42 85,7 63 76.8 619 833
Total 585 100.0 48 1000 a2 100.0 726  100.0

TABLE 4.6 Representation status at first Instance by main source of

income
Fully Partiolly Fully Total
Waln Source of Representad  Represented  Unrapresented
Income
n % n % n % n %
Pension/Welfere 473 333 170 42,2 33 51.6 676 3956
Cthar Income 246 667 233 57.9 31 484 1210 642

Tatal 1418 100.0 403 {000 g4 1000 1586 100.0
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TABLE 4.7 Representation status on appeal by main source of

income (thrae way)
Fully Partialiy Fully Total

Main Source of Represeniad  Represented  Unreprasanted
Income

n % n % n % n %
Emplenar 123 40.3 8 333 6 146 138 370
Self Employed/
[ tmients/ Other 123 40.3 12 44.4 5 12.2 140 375
Pension/Weltare 59 9.8 6 222 30 73.2 95 255
Total 305 100.0 27 1000 41 1000 373 1000

TABLE 4.8 Repressntation status on appeal by main sgurce of

income {wo way)
Fully Partially Fully Total

Main Source of Represeniad Repregented  Unreprezsnted
Income )

n % n % n % n %
Pansion/Welfare 58 183 8 222 30 73.2 a5 255
Other Income 245 - a0y 4| 7re 11 26.8 276 74.5
Total 305 1000 2r 1000 41 100.0 3 1000

TABLE 4.9 Logistic Regression model: Representation at first
instance by sex and main source of Income

Effect Chi-guars of Sig
SBex 44.369 2 0.000
Income Source 34.216 2 0.000
Final Madso! (n=1886) 81.781 4 0.000
Pearsan goodness-of-fit 3.857 2 0145
Daviance goodness-of-fit 4.283 2 0117
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TABLE 4.10 Loglstic Regresslon model: Representation on appeal
by sex and main source of Income

Effact Chl-squere df Slg
Sex 82,395 2 0.00D
Inzome Source 82.904 2 0.0830
Finat Modal {n=373) 79.780 4 0.000
Pearson goodness-of-fit 1.034 2 0381
Daviance goodnass-af-fit 1.602 2 D.44g

TABLE 4.11 Logistic Regresston model: Representation at first
instance by all variables

Effect Chi-arjuare cit Sig
Registry 16.875 4 0.002
Litigardl Role 5.008 2 0.081
Year ID doc 14.426 8 o071
Sex 35.505 2 0.000
Income Source 20.988 2 0.000
Final Model (n=1888} 099,232 18 0.000
Pearson goodness-of-fit 1808.246 220 0.839
Deviance goodness-of-fit 208727 220 0.697

TABLE 4.12 Logistic Regression model: Representation on appeal
by all variables

Effect Chi-square df Sig
Originaling Registry £.956 4 0.138
Litigant Role 24.312 2 0.000
Sex 0417 2 0.000
Income Source 48.358 2 0.000
Finel Model (n=373} 115.060 10 0.000
Pearson goodness-of-fit 224 511 230 0.582

Davianca goodness-of-fit 228,564 230 0.514
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TABLE 5.1 Case Representation Category at first Instance by

issues in dispute
Case involved c':: ;':t‘::::,e 9 Case involved a
anly fully fully
raprasanted Total
Issues In Dispute represented  liigant fwio "“'fi"ﬁ';a’:t“““
gan Tully unrep)

n % n % n % n %
Children lssuas Only 234 302 261 603 118 70.8 814 4210
Proparty lssuss Only 325 420 17 225 29 17.3 471 322

Chitdren and Property lesuss 216 27.8 kLY R7.2 20 1.9 376 257

Tetal 774 100.0 518 1000 188 100.0 1461 10D.0

TABLE 5.2 Applicant’s main source of income at first instance by
Issues In dispute

Children 1ssues Property Children snd Total
Maln Sourcs of Inconme Only Issues Only  Pyoperty Igsues
n % n % n % n %
Pension/Welfare 154 621 149 37 122 35.8 426 40,7
Otner Sourca of Incoma 34 3ra ao7 ] aly B4.2 820 £8.3
Total 248 100.0 468 1000 341 100.0 1045 1000

TABLE 5.3 Respondent’'s main source of lncomé at first instance
by issues in dispute

Childran lzsues Fraperty Children and Total
Main Sourea of Incoms Only Issues Only Property lasuas
n % n % fn % n o
Pansion/Welfare mm 86,3 65 17.2 68 226 245 28.8
Other Sourca of InCorms 5o 84.7 32 828 236 7rd an7 T2

Total 170 100.0 377 1000 306 1000 852  100.0
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TABLES5.4 Case Representation Category on appeal by issues in

dispute
Cage involvad C:a:::l\::lllzed Cass invelved a
enly fully fully
raprasanted Tolal
[asuas in Dispute '?;“? litigant (w/o unn;r::mnted
ge fully unrep)
n % n % n % n %
Children lasuss Only 94 asd 20 B2.6 40 63.5 154 42 9
Progerty Issues Only 147 57.0 15 305 29 333 188  51.0
Childran and Progetty Issues 17 B8 3 7.8 2 32 22 8.1
Total 258 1000 38 1000 €3 1000 ase 1000
TABLES.5 Case Representation Category at first instance by
appointment of a child representative
Casa involved Case involved Casge invalved a
a partially
only fully represenied fully Total
Appoiniment of 2 Child  represented ""”ga (o Mrepresented
Repreaantative Iitigante fully unreg) litigant
n % n % n %o n %
No Child Rep appointed 882 87.7 301 752 161 938 1934 B33
A Child Rep appointad 95 12.3 128 248 11 6.4 235 16.1
Total 778 100.0 520 100.0 172 1000 1470 1000

TABLES5.6 Logistic regression model: Case Representation at first
ingtance by all variables

Effect Chi-square df Sig
Reglstry 32.984 4 0.000
Case Isaue/s 114.851 4 0.000
Child Representative 38.684 2 0.000
FVD 9.511 2 0.002
Final Model (n=1461) 220,658 12 0.000
Pearson goodness-of-fit 69.337 50 0.036
Deviance goadness-of-fit 87.149 L 0.053
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TABLE 5.7 Case Representation Category at first instance by
duration in months

Stel.

Case Representation Category N Medlan  Mean Dev Min Max
Case involveid onty fully represented

litigants 720 11.9 14.2 11 i%:4 TiT
Cage invelved a partielly

repragented fitigant (w/o fully unrep) 458 163 202 149 02 1085

Case involved a fully unrapresentsd

ltigant 15¢ 7.1 10.8 10.6 0.0 489

Total 1337 127 169 128 00 1085

TABLE 5.8 Case Representation Category on appeal by duration in
munths

Casge Representation Category N_ Median Rean 3‘; Min Max

Case Involved only fully reprasentsd

litigants 277 48 5.0 4.0 00 343

Cass involved a partially
raprasentad ihigant (w/o Rully unrap) 44 5.6 58 25 1.1 122
Case involved a fully unrepresented

Jhigant 73 38 4.9 43 0.0 19.8

Total 394 4.3 51 ag 00 3428
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TABLE 5.9 Case Representation Category at first instance by stage

of resolution
Cage imvolved Case Im:'alved Cage imvolved a
a partially
only fully reprosented fully Total
Stage of Resolution “’IF?;"“":" litlgant (wio  "*eRrasented
fHgan fully unrap) itiga
n % n % n % n %
Initial Court Stage 14 1.8 ¥ 1.3 ] 47 29 20
Directions Hearing of Interim
Hearing 36 432 260 50.0 123 5 719 489
Congciliation Canference i10 141 bl 82 g 3.5 143 9.7
Status Hearlng, Pre-Hearing
or Compllance Confrance 114 147 8 103 9 52 208 14.1
tn chambers with Registrar ar
bafora a Judge 109 14.0 a3 124 20 186 192 134
AL, during or fllowing :
judgment from Final Hearlng a7 1.2 ?3 14.0 ] z28 185 11.2
Review or Appeal Process 8 1.0 5 1.0 1 0.6 14 1.0
Total 778 100.0 520 100.0 172 1000 1470 1000
TABLE 5.10 Case Representation Category on appeal by stage of
resolution
Cage involved Caze involvad Caea involved a
a partially
only fully represented fully Total
Stege of Resolution ram‘lasan;sd Iigant (w/o unm;praa:tnted
gan fully unrep) figa
n % n % n % n %
inttial Court Stage 74 271 18 3.0 35 47.9 122 314
Setting of Appeal Book index
or Filing of Key Document 31 114 3 71 13 7.8 47 121
At during or following
judgment from Appeal Hearlng 168 1.5 26 Lt} 4.2 218 58.4
Total 273 1000 42 1400 100.0 388 1000
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TABLE 5.11 Case Repressentation Category at first instance by
nature of resolution

Casge involved Ca:e ;:\::Illved Case involved a
only fully mp‘:mm:d fuliy Total
Mature of Resolution ram‘las:nn;ed itigant (wia ""r‘i?:im:::ud
g fully unrep) 9
n % n % n % n %%
Agraamant betwean parties 686 777 318 @85 49 B0.7 983 725
Diractions or lrerim Qnders 12 1.6 12 28 7 43 5 23
Judgmant follewing tial ar 54 34 7.3 3 25 75 5.5
Dsfault Judgmant, struck out
or dismissed 9.2 73 157 36 221 176 130
Withdrawn 48 8.3 27 8B 17 104 a0 LiX]
Total 728 100.0 484 1000 183 1000 1366 1000

TABLE 512 Case Representation Category on appeal by nature of

resolution
Case involved c?g::;',‘;"d Case Involved a
Nature of Resolution r:;‘:s:::z d represented u nra;;::enmd Tolal
{itigants mgwmt:ég? Itigent

n % n % n % n %
Withdrawn 79 817 13 ™7 26 2380 118 327
gzz:‘g‘;w Drsmissed/ 13 6.2 3 73 18 277 34 98
Appesl Judgment 57 64 25 6.0 23 354 205 577
Totel 249 1000 41 1000 85 1000 355 1000
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TABLE 6.1 Partially represented litigants’ representation for first
and last documents at first instance
Represgntation for Last Cocument
Raprasantation fot ¥ nted Unrey Total
First Document
n % n % n %
Raprasented 274 47.6 126 21.8 400 69.4
Unreprasantad 129 224 47 B.2 176 30.6
Tatal 403 70.0 173 3o 576 100.0

TABLE 6.2 Partially represented litigants’ overall representation
for documents at first instance: Sydney and Adelalde

regisiries
CQverall Representation N o,
Fully Represented 188 a77
Partially Represented 250 56.8
Fully Unrepresarted 18 3.8
Undafended/AUnknown B 1.8
Total 40 100.0
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TABLE 6.3 Partially represented litigants’ representation for court
stages at first instance
Unrepresentad Representad Total

Courn Stage

n % n % n
First Direclions Hearlng 152 28.0% 381 2% 543
Last Directions Hearing 153 71% 268 #2.0% 412
Last Interim Haaring 48 28.7% 119 1.2% 167
Last Congliation Conference 28 13.3% 189 86.7% 1958
Last Pre-Hearing Conference 58 23.0% 187 T7.0% 243
Last Compkance Confersnce 11 17.5% 52 82.5% 63
Start of the Last Finﬂ Hearing 47 39.5%. 72 80.5% 119
End of the Last Final Hearing 29 3¥2% 45 80.8% 74

TABLE 6.4 Partially represented Iitigants’ representation for court

stages on appeal

Court Slege Unwapresenied Reprasantad Total

n % n % n
Filing of Identifying Doc/Respunse 22 48.9% 28 51.1% 45
Settling of Appeal Book 10 38.5% 16 61.5% 28
Filing of Qutline of Submissicn 8 231% 20 76.9% 26
Withdrawell of appsalix-appeal B 53.3% 7 48.7% 15
During tha Appesal Hearing 14 45.2% 17 54.8% 31
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TABLE 6.5 Partially repreéented litigants’ overall representation
for court at first instance: Sydney and Adelaide

registries
Overall Represantation . N %
Fully Representad 93 211
Partially Represented 310 70.5
Fully Unrepresented 27 6.1
Undefended/Unknown 10 2.3
Total 440 100.0

TABLE 6.6 Partially represented litigants’ representation for
documents by representation for court at first Instance:
Sydney and Adelaide registries

Representafion for Dpcumems

Represantation Fully Purtlally Fully Undefended Total
Cour : Represented Represented Unwepresented  fUnkmown

n % n % n % n % n %
Fully Represented 157 35.7 9 20 166 377
Partlally Fepresented a8 20.0 134 30.5 18 4.1 10 23 250 56.8
Fully Unrepresented 5 1.1 11 25 16 3.6
UndefendetyUnbmown L} 1.8 8 1.8
Total 93 211 310 0.5 27 a1 10 23 440 1000

" Blank cefls ara not applcable or partially representad lligants
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TABLE 6.7 Partially represented litiganis’ representation for

documents by representation for court on appeal

Represantation for Documenta
Fully Partially Fully Total

Reprasentation for Represented  Hepresented  Unrepressanted
Court

n % n % n % n %
Fully Reprasentec 12 245 2 4.1 14 28.6
Partialiy Representad 4 82 6 122 3 6.1 13 26.5
Fully Unrepregented 3 6.1 7 14.3 10 204
Undefended/Unknown 12 24.5 12 24.5
Total 7 14.3 37 75.5 5 10.2 49 1000

* Btank calls are not appicable for partially reprasented litigants

TABLE 8.1 Appeal files 1998-99 by appeals registry

Norihemt Eastern Southem
Appeals Appeals Appeals Total

Appeals Regiatry Reglistry Registry

n n n n
Files Viewed 69 112 o8 Z79
Cases Viewed 53 g0 82 225
Cualitative Sample 3 67 54 152

TABLE 8.2 Stage reached by cases in the qualltative sample

Stage Case Reachad N %
Initial Court Stage 10 66
Setifing of Appeal Book Index 8 5.
Filing of Key Document 8 5.3
At, during or fallowing judgrent from Appeal Hearing 114 75.0
Review or Appeal Process 3 1.9
Still Active or Unknown a9 59

Tatal 152 100.0
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The Law & Justice Foundation of New
South Wales

The Law and Justice Foundation seeks to improve access to justice,
particularly for socially and economically disadvantaged people. The
Foundation is an independent statutory body with a 34 year history of
improving access to justice for the people of NSW. Its staff and Board
come from a range of different backgrounds such as law, research,
education and the social sciences. This enables vs to consider issues of
access to justice from different perspectives.

The Law and Justice Foundation believes that:
» a fair and equitable justice system is essential for a democratic,
civil society '
+ reform should, where possible, be based on sound research

» people need accurate, understandable information to have
equitable access to justice

* community support agencies and NGOs play a critical role in
improving access to justice for disadvantaged people.
Our strategies for 2001-2003 include:

+ identifying legal and access fo justice needs, particularly of
socially and economically disadvantaged people

» conducting rigorous, independent research to inform policy
development

» contributing to the availability of understandable legal
information

 supporting projects and organisations that improve access to
justice.
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