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Charter of the Civil Justice
Research Centre

The principal purpose of the Civil Justice Research Centre is to help make the
processes for resolving Civil Claims in New South Wales more eflicient, more cost

effective, and more accessible to the public,

The Centre examines the policies that shape the civil justice system, the behaviour
of the people who participate in it, the operation of its institutions, and its effects
on the community’s social and economic systems.

The Centre adopts an interdisciplinary approach to the study of public policy
issues; widely disseminates the results of its work to Government officials, legisla-
tors and judges; the unions; the business, consumer affairs, legal and research
communities; and to the general public.




Foreword

There has been something missing from the current debate over the costs of
justice in Australia. The recent Trade Practices Commission inquiry into legal
services is only the latest of many inquiries and reviews into this issue. However
Professor Fels and Hilmers' report clearly demonstrates that little empirical
research has been conducted, despite heated arguments and much media contro-
versy. This report represents the beginnings of a response to a sevious gap in the
information available to policy makers in New South Wales and Victoria, and
indced the rest of Australia.

In 1992 the Civil Justice Research Centre began an examination of a sample of
civil matters heard in the District and Supreme Courts of New South Wales. At
the same time the Victorian Law Reform Commission began collecting data from
a similar sample in its courts. The cases were analysed for such factors as the
length cases took to completion, the legal costs to both plaintiffs and defendants
and the proportion of these costs to overall payouts. The findings make interesting
reading, particularly where the Victorian and New South Wales findings
are compared,

[ commend this report to anyone who wishes to examine the costs of the legal
system from an objective and empirical standpoint. The CJRC hopes to build on
this work to create the body of research which is currently missing from the
Australian scene.

Terence Purcel]
Director
Law Foundation of New South Wales
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PART A

Introduction

1.0 Background

The problem of providing affordable justice to the community is a serious one.
There have been a number of recent national inquiries into the costs of justice,
and the Law Society of New South Wales has conducted an cxamination of
the costs of litigation, to consider in particular the introduction of a speculative
fee arrangement.

Aswith many longstanding issucs, little hard evidence is available to those involved
in discussing them. In this case in particular facts are hard to gather as most
litigation costsand compensation payments are private expenditureswhich are not
reported publicly. It is not known, for example, how much litigants are currently
charged, how litigants’ costs compare with the amounts theyrecover, and the types
of fee arrangements which currently exist between lawyers and their clients.

Fallowing a request by the Law Society to conduct research on current costs and
fee arrangements, the GJRC made provision in iis research agenda for an exami-
nation of the costs of civil litigation. As the interests of the CJRC coincided with
work being undertaken by the Victorian Law Reform Commission (VLRC) a
parallel rescarch program was undertaken in both New South Wales and Victoria.

In conducting this research, the CJRC did not intend to pass judgement on
whether the costs of civil litigation are too high or too low, or to make policy
recommendations for reforming the civil justice system. The research was con-
ducted to assist those currently examining the costs of litigation, and to provide a
bascline against which the impact of any futurc reforms may be measured.

2.0 Research Approach

This study focuses on a sample of finalised civil matters which were conducted in
cither New South Wales (District Court or Supreme Court) or Victoria {County
Court or Supreme Court). A two-stage sampling approach was adopted. The first
stage involved the selection of a sample of law firms, the second a sample of matters
conducted by those firms.
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The same procedures were adopted in New South Wales and Victoria. The sample
of law firms was based on those which had a major role in conducting litigation
before the selected courts in each state.

In New South Wales, law firms were identified for the sample on the basis of
information provided by the courts. The Supreme Court provided a list of firms
representing parties in 1500 matters listed for “special sittings” held during 1992
in the Common Law Division. Aselection of the 25 firms most frequently appearing
for plaintiffs, and the 25 firms most frequently appearing for defendants was made.
The District Gourt provided details of firms currently listed as using the court,
together with “year to date” statistics. Fifty firms were selected, 25 identified as
acting for plaintiffs, 25 as acting for defendants.

The GJRC wrote to each of the 100 firms sclected, explaining the nature and
purpose of the study. Firms which agreed to participate were then asked to identify

and provide information on the 20 matters most recently completed and final
billed by that firm.!

Asin New South Wales, law firms in Victoria were identified for the sample on the
basis of court lists provided by the County Gourt and the Supreme Court. The
VLRCwrote to each of the 100 firms selected, explaining the nature and purpose
of the study. Firms which agreed to participate were then asked to identify and
provide information on the 20 matters most recently completed and final billed
by that firm.

The firms in both states were asked to include only those matters in which they
had represented a plaintifl or defendant from initial instructions to the conclusion
of the matter; where the principal claim was for money; where a defence was
filed; where the proceeding was not transferred from one court to another; and
where the matter was not the subject of an arbitration, If an appeal was involved,
the information provided was required to relate only to the proceedings at first
instance.

3.0 The Questionnaires

Three questionnaires were provided to the participating firms. The format of the
questionnaires was the same in both states (sce Appendix). The first related to
characteristics of the firm, and only needed to be filled out once for each firm. This
sought information on the size of the firm, and whether the firm kept records of
the actual time spent by employees working on particular client matters.

The second questionnaire related to the individual matters included in the survey.
Information was sought which described the type of claim, the nature of the
charging arrangement used, and direct expenditures of time and money. Finally,
it was requested that the third questionnaire be sent to the firm representing the
opposing party so that further information on costs could be obtained.
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4.0 Organisation of this Report

The results from the New South Wales and Victorian surveys are presented
separately in Part B and Part C of this report. For each state, some descriptive
information on the sample of cases is provided together with details of the
participating firms. The analysis of the questionnaire data is then reported, this
focuses on:

» thetypesoffeearrangementswhich currently exist between lawyersand their
clients;

* how solicitors calculate their fees;

* the amounts charged to litigants in fees and disbursements;

* how party-party costs compare with solicitor-client costs;

* the hours input by firms in conducting civil matters;

* the relationship between the stage of disposal and legal costs;
* the relationship between the duration of cases and legal costs;
* amounts recovered by plaintiffs;

* a comparison of legal costs and amounts recovered; and

¢ a comparison of the legal costs incurred by opposing sides in the same
matter.

InPartD a comparison is made between New South Walesand Victoria on charging
practices in civil litigation, drawing out similarities and differences that emerged
between the two states in this study.

1 Seven firms were identified as having a major role in both the District Court and the Supreme
Court, These firms were asked to provide information on 20 matters in the District Court and
20 matters in the Supreme Court.




PART B

New South Wales Results

1.0 The Respondents

1.1 Characteristics of the Participating Firms

Completed forms were received from 26 of the 100 firms invited to participate in
this study and information was provided on a total of 259 matters.2 Table B.1.1
illustrates the source of the matters in the survey: either the District Court or the
Supreme Court; the size of the relevant firm; and the number of matters for which
information was provided by each firm.

As already mentioned, the sampling approach was to select firms having a major
role in either the District Court or the Supreme Court. This is reflected in the
significant number of “large” firms in the sample. Large firms were defined as
having more than 15 principals or employees holding a practising certificate.
Eight large firms provided information on District Court matters, six large firms
provided information on Supreme Court matters.

Although details of 259 matters were provided to the CJRG, the information was not
always complete in each case. For example, in a number of matters, the terms of a
settlement were not disclosed. For this reason, the “total” figures in the tables
provided do notalwaysrelate to the full sample of matters, but indicate the number
of matters in which the relevant information was provided.
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Table B.1.1. Source of the matters In the survey In New South Wales: size of
firms and number of matters provided

Distrlct Court: Supreme Court:
Size of firm* No. of matters provided Size of firm* Ne. of matters provided
Small: 9 Small; 7
Medium: 20 5
10 Medium: 12
8 Large: 20
2 20
2 8
Large: 20 6
20 5
20 2
14
13
10
7
6
2
Total matters 168 Total mattars 91

Source; CJRC survey.

*Small firm: 1-5 principals or employees with practising certificates.
Medium firm: 6-15 principals or employees with practising certificates.
Large firm: more than 15 principals or employees with praciising certificates.

1.2 Characteristics of the Matters

1.2.1 Type, Party, Court

Of the full sample of 259 matters, 192 involved a claim for damages following
personal injury. The remaining 67 matters involved claims for economic loss,
professional indemnity, or defamation. Most of the matters were commenced in
the District Court (168 matters) compared with the Supreme Court (91 matters),
see Table B.1.2. There was a fairly even distribution of matters in which the
firm represented a plaindff (138 matters) and in which the firm represented a
defendant (121 matters), see Table 3.1.3.

Information on the opposing side’s costs was obtained in only 22 matters. These
are considered on a comparative basis in Section B.6.0.

Part B: New South Wales Resulls 7

Table B.1.2. Type of matter in New South Wales

e of matter District Court Supreme Court
v n % n %
Parsonal injury 126 75 66 73
Other 42 25 25 27
All cases 168 100 91 100

Source: CJRC survey.

Table B.1.3. Party represented by type of matter In New South Wales

Type of matter Plalntifi Dafendant
e n % n %
District Court:
Parsonal injury 81 79 45 B9
Other 22 21 20 21
Total 103 100 65 100
Suprems Court:
Personal injury 25 71 M 73
Qther 10 29 18 27
Total 35 100 56 100
All cases 138 100 121 100

Source: CJRC survey.

1.2.2 Stage of Disposal

In both the District Court and the Supreme Court, most matters settled prior to
verdict: 79% in the District Court and 90% in the Supreme Court. A number of
matters reached settlements either on the trial date, or after the trial had
commenced: 19% in the District Court, 26% in the Supreme Court (Table B.1.4).

Two recent studies in the County Court, Victoria, and the District Court, Queens-
land found that the stage of disposal was a statistically significant determinant of
firm costs and disbursements.?® This current report will consider the relationship
between costs and the stage of disposal in Section B.3.0.
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Table B.1.4. Stage of disposal In New South Wales

Staga of disposal Distriet Court Supreme Court

n % n %
Settled betore day of hearing 100 60 58 64
Settled on or after day of hearing 31 19 23 26
Verdict 35 21 9 10
All cases 166 100 90 100

Source: CJRC survey, Based on 256 matters in which information on the stage of disposal was
provided.

1.2.3 Date of Completion and Duration of Matters

Firms were asked to identily matters which were recently finalised. Most of the
259 selected matters were finalised in 1996, 1991 or 1992. Five matters were
completed in 1989, two in 1988.

In the District Court, the median duration from the commencement of proceed-
ings to disposal was 43 months, and in the Supreme Court the median duration was
88 months (Table B.1.5).1 In both courts, the median duration of personal injury
matters was considerably longer than for “other™ matters.

Table B.1.5. Duration: commencement of proceedings to disposal
in New South Wales

Numbaer of matiars Median

Type of matter with data months
Dislrict Court:

Personal injury 113 48

Other 37 30

Total 150 43
Supreme Court:

Persanal injury 64 1

Other 23 28

Total 87 38
All cases 237 43

Source: CJRC survey. Based on 237 matters in which both the date of commencement and
disposal were provided.
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2.0 Fee Charging Arrangements

Little hard data has in the past been available on the way in which the private legal
profession charges its fees. The GJRG survey sought to shed light on this issue by
asking lawyers to describe how they calculated their fees, whether the fee arrange-
mentwas agreed atan earlystage of the proceedings, and whetherinterim accounts

were issued.

This section will focus on the charging practices of lawyers, rather than the dollar
values charged. The latter will be discussed in B.3.0.

2.1 Fee Arrangement Agreed at an Early Stage

Solicitors were asked whether the basis on which their fees would be charged was
agreed at an early stage of the proceedings. Most often this was the case, however
in 38% of matters it was reported that a charging arrangement was not agreed at
an early stage. This proportion did not differ significantly when considering
plaintiff and defendant matters separately, or when comparing District Court and
Supreme Court matters.

A fee arrangement was more often agreed at an early siage in personal injury
litigation (68%) than in “other” litigation (46%). In small firms the fee arrange-
ment was agreed at an early stage in 76% of the matters; the corresponding figures
were 67% in medium firms and 59% in large firms.3

2.2 Interim Accounts

Interim accounts for solicitors’ fees were issued in 45% of the matters. Delendants
were more often issued with interim accounts (77%) than plaintilfs (17%).

District Court matterswere less likely to involve interim accounts for solicitors’ fees
(39%) than Supreme Court matters {57%). Personal injury litigants were also less
likely to receive interim accounts for solicitors’ fees than litigants in “other”
matters, Normally, where interim accounts for solicitors’ fees were issued, interim
accounts for disbursements were also issued.

2.3 Calculation of Fees

Ina paper on Lawyers’ Fees prepared for the Senate Standing Commitiee on Legal
and Constitutional Affairs, it isreported that “scales determine the billing of many
lawyers™.% However, there is little hard data on what proportion of legal work is
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billed on what basis. Table B.2.1 illustrates how solicitors’ fees were calculated in
252 of the matters included in this study.

Table 8.2.1. Calculation of solicltors’ fees in New South Wales

Method of fee calculation n %

Mainly by calculatlon of time spent 163 64.7

Malnly by calculation of tima apent and:

Court scale 8 3.8

A reasonable amount having regard to the result 25 99

A subjective assassment of the value of the work done 12 4.7
Malnly by court scale . 10 4.0
A reasonable amount having regard to the rasult 9 3.6
Mainly by a subjeclive assessment of the value of the work done 13 5.1
Other:

Costs reduced 1o assist in reaching a settlement 2 0.8

Agraed scale with client 4 1.6

All of the above 5 20
Total 252 100.0

Source: GJRC survey. Based on 252 matters in which information on the calculation of the fees
was provided.

Firms were asked to indicate which one of the following best described the way the
firms’ professional fees were calculated:

* mainly by calculation of the time spent;
¢ mainly by court scale;
¢ areasonable amount having regard to the result;

¢ mainly by a subjective assessment of the value of the work done; or

¢ by some “other” method.

Part B: New South Wales Results 11

The questionnaire had sought the single answer which best described thessituation,
andin 200 mattersrespondents nominated one of these methods. Intheremaining
matters, firms responded by nominating more than one of the suggested methods.

In 163 matters (64.7%) the fee was calculated mainly on the basis of time spenton a
matter; in a further 46 (18.2%) the fee was calculated mainly on the basis of time
spent in conjunction with some other method.

Only in 10 matters (4%) was the fee calculated mainly en the basis of a court scale.
Although two of these were matters which had gone to verdict, the remainder were
settled matters, indicating that matters calculated on this basis may not just be those
which have been taxed.”

In 18 matters (5.1%) the fee was calculated on the basis of a subjective assessment of
the value of the work done, and in nine (3.6%) it was regarded as @ reasonable amount
having regard to the resull. Where firms indicated that some other method was used,
this was done either on the basis of @ scale agreed with the client (four matters);
because the costs were reduced in order to assist in reaching a settlement {two
matters); or on the basis of all the five methods listed (five matters),

2.4 Speculative Arrangements

Where solicitors responding to the survey indicated that the basis on which the fee
would be charged was agreed at an early stage, they were then asked whether the
fee was to be payable in any event, or only if the client succeeded, that is, a
speculative arrangement.

Inseven of the 259 matters itwas stated that there was to be no payment of solicitors’
feesif the client did not win. Six of these seven matters involved one firm, and they
were all District Court motor vehicle injury matters.

It will be recalled that firms were requested to send a questionnaire to the firm
representing the opposing party (see A.2.0 Research Approach}. Informaton was
provided on the costs and disbursements incurred by the opposing partyin only 22
matters. From this further information, five more speculative arrangements were
identified. These arrangements all concerned different firms, two involved motor
vehicle injuries and three, other personal injuries.
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3.0 Solicitors’ Fees and Disbursements

Thissection provides descriptive information on solicitors’ fees and disbursements
incurred in the matters in the survey.8 The next section will consider the amount
recovered by plaintiffs, or conversely, paid out by defendants.

3.1 Solicitors’ Fees

Information on solicitors’ fees was provided in 258 matters. In 138 matters these
were the fees incurred by the plaintiff, in 120 matters they were incurred by
the defendant.

Plaintiffs were charged amounts for solicitors’ fees which ranged from $781 to
$160,300; defendantswere charged amounts which ranged from $450 to $110,862.
Figures B.1 and B.2 illustrate the distribution of the fees paid by plaintiffs and
defendants respectively.

The median fee paid in all the plaintiff matters was $6,000. In personal injury
litigation, the median for plaintiffs was $5,500 in the District Court and $11,650
in the Supreme Court. In “other” litigation, the median was $3,138 and $20,185
in the District Court and the Supreme Court respectively (Table B.3.1).

In the defendant matters the median fee was $7,493. In personal injury litigation the
median in the District Court was $5,695; in the Supreme Court the median was
$8,066. In “other” litigation the median was $7,487 in the District Court and in the
Supreme Court it was $25,000.

The coefficient of variation, as reported in Table B.3.1, indicates that there was
less variability in the fees charged in personal injury litigation than in “other”
litigation.? Fees charged in District Court matters were less variable than those
charged in Supreme Court matters.

The high figures reported in the Supreme Court “other” litigation category reflect
the fact that there are a number of very large matters in this grouping. The small
number of matters in this category and the large range of values {$6,000 to
$160,000 for plaintiffs; $3,935 o $110,862 for defendants} require that the
measures of central tendency (i.e. the median) be treated cautiously.

Pari B: New South Wales Resulls 13

Figure B.1. Plaintifis’ solicitors’ fees In New South Wales
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Figure B.2. Deiendants’ solicitors’ fees in New South Wales
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Table B.3.1. Solicitors’ fees in New South Wales

Coefficient
Median Mean of variation
Plaintiff n $ $ %
District Court:
Personal injury 81 5,500 6,195 64
Other 22 3,138 4,466 97
Total 103 85177 5,826 70
Supreme Court:
Personal injury 25 11,650 16,255 79
Other 10 20,185 46,058 125
Total 35 16,000 24,798 139
All cases 138 6,000 10,638 182
Cosfficient
Medlan Mean of variation
Defendant n $ $ %
District Court:
Parsonal injury 45 5,695 6,374 85
Cther 19 7,487 9,224 74
Total 64 8,100 7,220 72
Supreme Court:
Personal injury 41 8,066 10,029 75
Other 15 25,000 33,431 92
Tolal 58 9,029 16,297 122
All cases 120 7,493 11,456 128

Source: GJRC survey. Based on 258 matters in which information on the calculation of solicitors’
fees was provided.

Comparisons between types of matters should also be treated cautiously as the
matters in each category may be quite varied. The fees charged to plaintiffs and
defendants, for example, do not relate to a matched set of matters. The median
provides only a measure of the central figure in each group.

Section B.6.0 provides a comparison of the fees and disbursements charged to
plaintiffs and defendants in the same matter. These were the 22 matters in which
details of costs were available for both parties.
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Comparisons between types of matters should also be treated cautiously as the
matters in each category may be quite varied. The fees charged to plaintiffs and
defendants, for example, do not relate to a matched set of matters, The median
provides only a measure of the central figure in each group.

Section B.6.0 provides a comparison of the fees and disbursements charged to
plaimiffs and defendants in the same matter. These were the 22 matters in which
details of costs were available for both parties.

$%.2 Disbursements

During the conduct of a case 2 number of expenses or disbursements may be
incurred by a solicitor, for example, fees for Counsel and expert witnesses, court
filing fees or the cost of medical reports. These are then billed to the client.
Information on the disbursements billed to clients was obtained in 244 matters.

In the 129 plaintiff matiers where details of disbursements were provided, a total
of $956,664 was spent on disbursements. In the 115 defendant matters a total of
$477,135 was spent on disbursements.

Figures B.3 and B.4 illustrate the distribution of the disbursements incurred by
plaintiffs and defendants. The median amount billed in plaintiff matters was
$2,702; in defendant matters it was $1,258 (Table B.3.2).

Table B.3.3 provides a detailed breakdown of the actual disbursements incurred by
plaintiffs and defendants.

Counselwas used in 94 of the 129 plaintiffmatters in which details of disbursements
were provided. Fees for Counsel ranged from $120to0 $55,710 per matter, and the
median amount per matter, where Counsel was used, was $2,188. Defendants used
Counsel in 49 out of 115 matters, and fees in those cases ranged from $330 to
$49,195, the median fee being $1,850.

Disbursements for expert witnesses were made in 33 out of 129 plaintiffmattersand
the costs per matter ranged from $139 to $117,694. The median, where expert
witnesses were used, was $1,415. In degfendant matters, 48 out of 115 matters
incurred disbursements for expert witnesses, these ranged from $160 to $3,340 per
matter. The median for expert witnesses in defendant matters was $750.

Disbursements for expenses other than for Counsel or expert witnesses were
incurred in all but two of the matters. The median for these other disbursements
was $1,090 in plaintiff matters, $582 in defendant matters.
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Figure B.3. Plaintiffs’ disbursements In New South Wales
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Source: CJRC survey, Based on 129 matters in which information on disbursements was provided
by the plaintiff.

Figure B.4. Defendants’ disbursements in New South Wales
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Source: CJRC survey. Based on 115 matters in which information on disbursements was provided
by the defendant.
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Table B.3.2. Disbursements in New South Wales
Coefficlent
Medlan Mean of varlalion
Plaintiff n $ $ %
Dlstrict Court:
Personal injury 72 2,025 2,853 g2
Cther 22 1,300 2,760 172
Total 94 1,855 2,831 114
Supreme Court:
Parsonal injury 25 10,044 15,205 94
Other 10 3,928 31,047 i77
Total 35 9,302 19,731 160
All cases 129 2,702 7416 245
Coefflcient
Medlan Mean of variation
Defandant n $ $ %
District Court:
Personal injury 43 900 1,643 111
Other 18 607 1,406 130
Total 81 732 1,574 115
Supreme Court:
Personal injury 39 2,100 317 153
Othar 5 7,882 17,181 125
Total 54 2,180 7,058 189
All cases 115 1,258 4,149 231

Source: CJRC survey. Based on 238 matters in which information on the calculation of solicitors’

fees was provided.
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Table B.3.3. Details of disbursements In New South Wales

Number of
matters where  Median Mean

Plalntit relevant $ $
Feas for counsel:

Relevant in 94 out of 129 maiters (73%)

Cosls per matter ranged from $120 10 $55,710

Costs per matter where relevant 94 2,188 4,997
Disbursements for expert witnasses:

Relavant in 33 out of 129 matters (26%)

Costs per matter ranged from $139 to $117,694

Costs par matter where ralevant a3 1,415 5,684
Disbursements (other out of pocket expensas):

Relevant in 127 out of 129 matters (98%)

Costs per matter ranged fram-$36 to $34,062

Costs per matter where relevant 127 1,090 2376

Numbar of
matters where  Medlan Mean

Defendant relevant $ $
Fess for counsel:

Relevant in 49 out of 115 matters {43%)

Costs per matter ranged from $330 to $49,195

Costs par matler where relevant 49 1,850 6,697
Disbursements for expert witnesses:

Relevant in 48 aut of 115 matters (42%)

Costs per matter ranged from $160 to $3,340

Costs per matter where relevant 48 750 1,027
Disbursements (cther out of pocket axpenses):

Relevant in 115 out of 115 matters (100%)

Costs per matter ranged from $2 10 $21,338

Costs per matter where relevant 115 562 1,245

Source: CJRC survey. Based on 244 matters in which information on disbursements was provided.
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3.3 Party-Party Costs and Solicitor-Client Costs

The litigant’s total legal costs are the fees and disbursements charged by the
solicitor (asoutlined in 3.1 and 3.2). The successful litigant is partially indemnified
for costs calculated on a courtscale, and these are known as party-party costs. Party-

arty costs are invariably lower than the total costs because the court will not allow
all the costs incurred by the successful party to be recovered.19 The difference
between the total costs and the costs which the successful party can recover
according to the court scale are known as the solicitor-client costs. These solicitor-
client costs are those that the successful party is left to bear,

Details of party-party costs were provided in 70 of the matters in this survey; 22 of
these matters had gone to verdict and 48 had reached settlements. Amounts for
party-party costs are not usually specificd when matters settle as agreements are
reached which are “inclusive of costs”.

Based on the ratio between the two costs values on a per matter basis, party-party
costs were a median of 65% of total costs. In the matters which had gone to
verdict, party-party costs were a median of 59% of total costs; they were a median
of 72% of total costs when matters settled.

Figure B.5. Party-parny costs and solicitor-client costs in New South Wales
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Source: CJRC survey. Based on 70 matters in which information on party-party costs and
solicitor-client costs were provided.
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[t can be seen that successful clients had to bear a median of 35% of the total legal
costs in all matters, 41% of total costs for matters reaching verdict and 28% of total
costs for matters reaching settlement.

3.4 Firm Input and Cost per Hour

The number of hours input by firms ranged from 2 hours to 517 hours. The median
amount of time spent by a firm on behalf of a plaintiff was 39 hours, the median on
behalf of a defendant was 37 hours.

An estimate of the hourly rate charged for the work of the firm was calculated by
dividing the firm’s fees by the number of hours worked by the firm. The median
charge per hour for all matters was $184. The median charged to defendants was
$209 per hour, the median charged to plaintiffs was $155 per hour.

Fees in Supreme Court matters were a median of $215 per hour; in the District
Court they were a median of $164 per hour.

3.5 The Relationship Between Legal Costs and the Stage of Disposal,
and the Duration of Matters

Two recent studies in the County Court, Victoria, and the District Court, Queens-
land, found that the stage of disposal was a statistically significant determinant of
firm costs and disbursements.11 In the GJRG data, a similar trend emerges: matters
which settle before the day of hearing incur lower solicitors’ fees and disburse-
ments than those which settle on or after the day of hearing, or go to verdict.

In matters which settled before the day of hearing the median solicitors’ fee
charged to plaintiffs was $4,950. The median charge where matters settled on
or after the day of hearing was $7,500, and where matters went to a verdict it was
$6,500 (Table B.3.4).

Defendants’fees were also lower when matters settled before the day of hearing, as
were the disbursements of both plaintiffs and defendants.

e
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Table B.3.4. Solicitors’ fees and disbursements by stage of disposal
in New South Wales

Intiff Coefficient
Ple Median Mean of variation
Stage of disposal n $ $ %
Soilcitors’ fees:

Seitled before day of hearing 77 4,950 6,778 93

Settled on or atter day ot hearing a 7.500 21,665 172

Verdict 30 6,500 9,149 88
Disbursemeants:

Settled belore day of hearing 76 1,495 3,370 176

Setiled on or after day of hearing 26 4,098 19,643 184

Vardict 27 4,259 7131 121
Defendant Coafficlent

Median Mean of varlation

Stage of disposal n s $ %
Sollcitors’ fees:

Settled before day of hearing 82 6,265 9,432 131

Settled on or after day of hearing 23 9,025 16,2684 133

Verdict 14 11,765 15,695 79
Disbursements:

Settled before day of haaring 79 625 2,708 318

Settled on or after day of haaring 21 3,302 7.484 170

Verdict 14 5,500 7455 116

Source: CJRC survey. Based on 257 matters in which information was provided on the stage of
disposal and solicitors’ fees and 243 matters in which information was provided on disbursements
and stage of disposal.

In contrast to the relationship between legal costs and the stage of disposal, there
was no statistical relationship between the duration of mattersin the survey and the
legal costsincurred.12 That is, the mere passing of time { “delay”) did not appear to
have raised either the fees charged by firms or the disbursements incurred.
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4.0 The Amount Recovered by the Plaintiff

A successful plaintiff may not only obtain compensation for the damage which led
to the claim, but may also obtain an amount for costs. This section will consider the
gross antount recovered by plaintiffs in the matters included in this study.

The gross amount recovered consists of the total amount that the plaintiff
obtains from the defendant, including any amount for party-party costs. Where a
successful counter-claim may have been lodged against the plaintiff, the value of
that counter-claim has been deducted from the total amount which would other-
wise have been paid by the defendant.

Information which allowed the calculation of the gross amount recovered by the
plaintiff was provided in 213 matters. In 12 of these 218 matters the plaintiff
recovered nothing from the defendant, and in 5 matters the plaintiff had to make
a payment to the defendant such that the gross amount recovered by the plaintiff was
actually a negative amount. The distribution of the gross amount recovered in the
remaining 196 matters is illustrated in Figure B.6.

Figure B.6. Gross amount recovered by the plaintitf in New South Wales
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Source: CJRC survey, Based on 196 matters in which information appropriate to the calculation
of the gross amount recovered by the plaintiff was provided, and in which the plaintiff recovered
a positive amount.
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Table B.4.1 deals with the 196 matters in which the plaintiff was successful in
obtaining a positive gross amount. In personal injury litigation, the median gross
amount recovered in the District Court was $27,500, in the Supreme Court it was
$107,500. In “other” litigation, plaintiffs recovered a median of $26,280 and
$163,502 in the District Court and the Supreme Court respectively.

Taking all the 196 matters together, the median gross amount recovered by
plaintiffs was $35,208.

Table B.4.1. Gross amount recovered by the plaintiff in Noew South Wales

Number of Coefficlent
: matters Median Mean  of variation
Typa of matter with data $ $ %
Dlisirict Coutt:
Personal injury 109 27,500 37,954 88
Other 26 26,280 28,081 g0
Total 135 27,500 38,049 88
Supreme Court:
Personal injury 44 107,500 155,723 120
Other 17 163,502 331,966 110
Total 61 120,000 204,839 126
All cases 196 35,208 88,580 187

Source: CJRC survey, Based on 196 matters in which the plaintiff was successful in recovering
a positive amount.
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5.0 Solicitors’ Fees and Disbursements Compared with the
Gross Amount Recovered by Plaintiffs

In the preceding sections, details of the legal costs incurred by plaintiffs and
defendants have been provided, as have details of the gross amount recovered by
plaintiffs.13 In this section, the costs incurred by plaintiffs and defendants are
compared with the amounts which were either recovered by plaintiffs or, con-
versely, paid out by defendants. This information is based on only the 183 matters
inwhich a positive gross amount wasrecovered by the plaintiff, and in which details
of both solicitors’ fees and disbursements were provided. There were 108 plaintiff
matters and 75 defendant matters in this total of 183,

5.1 Costs Compared with the Gross Amount Recovered

Table B.5.1 breaks down the gross amount recovered by the plaintiff into five
categories. District Court and Supreme Court matters are considered separately.
It can be seen that the median legal costs (solicitors’ fees and disbursements) of
both plaintiffs and defendants generally increased with the amounts recovered by
plaintiffs.14

In the Supreme Court, plainiiffs’ legal costs rose from a median of $5,083 when the
amount recovered by the plaintiff was less than $20,000, to $59,624 when the
amount recovered was greater than $200,000. Defendants’ legal costs rose from a
median of $8,752 when the gross amount recovered by the plaintiff was between
$40,000 and $99,999, to $32,484 when the plaintiff recovered more than $200,000.

In the District Court, plaintiffs’ legal costs rose from a median of $4,151 when the
amount recovered by the plaintiff was less than $20,000, to $20,300 when the
amount recavered was between $100,000 and $199,999. Defendants’ legal costsrose
from a median of $3,010 when the gross amount recovered by the plaintiff was less
than $20,000 to $11,614 when the plaintff recovered between $40,000 and
$99,999.

The coeHicient of variation indicates that there was more variability between
charges in the Supreme Court than in the District Court. This is to be expected as,
at the time of this study, the District Court had a limited jurisdiction to hear
claims concerning amounts to $100,000, and the Supreme Court had an unlimited
upper jurisdiction.
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Table B.5.1. Legal costs {soliciiors’ fees and disbursements) by the gross
amount recovered by the plaintiff iIn New South Wales
— Coefiiclent
Plaintif Median Mean of variation
Gross amount recovered by the plaintiff n $ $ %
District Court:
< $20,000 27 4,151 5,072 56
320,000 to $39,999 29 7,862 7,745 39
$40,000 to $99,989 21 10,270 11,472 52
: $100,000 to $199,999 5 20,300 16,901 45
i > $200,000 1 . . :
Total 83 7,469 8,566 65
Supreme Court:
< $20,000 4 5,083 5,383 39
$20,000 lo $39,999 0 * . *
$40,000 to $99,999 3 19,237 14,482 63
$100,000 to $199,999 ] 21,711 28,958 66
> $200,000 9 59624 08,072 109
Total 25 22,815 48,330 153
All casas 108 8,907 17,771 220
Defendant . Cosfficient
Median Mean  of variation
Gross amount racoverad by the plaintitf n $ $ %
District Court:
< $20,000 11 3,010 5,512 a0
$20,000 to $39,999 19 7.801 7,640 56
$40,000 to $99,998 10 11,614 12,450 50
$100,000 to $199,999 1 * * '
> $200,000 0 * * .
Total 41 8,091 8,445 65
Supremea Court:
< $20,000 2 * * *
$20,000 to $39,999 1 . * ¢
$40,000 to $99,999 15 8,752 10,193 77
$100,000 to $199,999 8 22,190 22,747 67
= $200,000 8 32,484 62,072 a7
Total 34 13,229 25,903 140
All cases 75 8,957 16,359 159

Source: CJRC survey. Based on 183 matters in which the plainff received a positive amount and
details of solicitors’ fees and disbursements were provided.
*Where the number of matters in a category is less than 3, medians are not reported.
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5.2  Costs as a Percentage of the Gross Amount Recovered

Table B.5.2 presents similar information to Table B.5.1, but instead of the median
dollaramountsincurred by plaintiffs and defendants, this table presents legal costs
as a percentage of the gross amount recovered. The median percentage in each of
the categories is illustrated.

Asin Table B.5.1, it is important to note that the median provides only a measure
of the mid-point in each category, and within each category there may be a broad
range of values.

In the District Court, plaintiffs’ legal costs were a median of 27% of the gross
amount recovered by the plaintiff; defendants’ legal costs were a median of
28% of the gross amount recovered by the plaintiff.

In the Supreme Court, plaintiffs’ legal costs were a median of 20% of the gross
amount recovered by the plaintiff; defendants’ legal costs were a median of 14% of
the gross amount recovered by the plaintiff.

For plaintiffs and defendants, legal costs as a percentage of the gross amount
recovered by the plaintiff, tended to decrease as the amount recovered increased.

Part B: New South Wales Results
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Table B.5.2. Legal costs (sollcltars’ fees and disbursements) as a percenlage
of the gross amount recovered by the plaintlff In New South Wales

Coefficlent
Plalntif Medlan Mean  of variation
Gross amount racovered by the plaintitf n % % %
District Court:
< $20,000 27 37 41 57
$20,000 to $39,999 29 30 30 41
$40,000 to $39,999 21 17 19 45
‘ $100,000 to $199,999 5 14 13 48
; > $200,000 i , . .
Total 83 27 30 61
: Supreme Court:
' < $20,000 4 59 59 29
$20,000 to $39,989 0 , * '
$40,000 to $99,999 3 24 22 53
$100,000 to $199,999 9 16 20 55
» $200,000 9 12 17 . 53
Total 25 20 25 73
All cases 108 26 29 64
Defendant _ Coslfficient
Medlan Mean  of variation
Gross amount recoverad by the plalntitf n % % %
District Court:
< $20,000 11 ra| £9 59
$20,000 to $39,599 19 28 28 51
$40,000 to $99,999 10 23 24 87
$100,000 to $199,999 1 * * *
> $200,000 0 * * *
Total 41 28 35 75
Suprame Court:
< $20,000 2 * * *
$20,000 to $39,999 i * * .
$40,000 10 $59,939 15 15 17 65
$100,000 to $199,009 8 15 16 60
> $200,000 ] 11 12 70
Total 34 14 40 327
All cases 75 22 a8 240
Source: CJRC survey. Based on 183 matters in which the plaintiff received a positive amount and
details of solicitors’ fees and disbursements were provided,
*Where the number of matters in a category is less than 3, percentages are not reported.
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6.0 Plaintiffs’ and Defendants’ Legal Costs in the Same Matter | Table B.6.1. Plaintifts and defendants in New South Wales: solicitors’ fees
| _' and disbursements In the same matter
¥ An interesting component of the CJRC’s study of costs was the collection of

. [ information on the legal costs of both defendants and plaintiffsin the same matter. - Gross amount  Solicitor fees Disbursements
| 5 Law firms were asked to send a data collection form to the opposing partyin each . recovered Plagﬂlﬂ Defe;dant PIaI:tiff Defegdanl
i of the mattersin the survey, providing thatfirm and anotherwere the only twofirms - Type of claim $
e involved on behalf of all the parties in the matter. The opposing party was then Motor vehicle injury: 10,000 2550 3,750 325 320
' asked toreturn the completed form to the GJRC. Twenty two completed formswere 1,200 3448 4500
| received. Table B.6.1, shows the relevant information for the 19 matters where 24,239 7,000 : ' ’
‘ ' information was complete and in which the gross amount the plaintiff recovered | 20,000 5177 4500 968 222
was positive. g ' 10,000 8,500 5,500 3,000 1,735
Plaintiffs’ solicitors’ fees were more than those of the defendant in 15 of the 19 § 100,000 7,950 5,392 4,250 557
I matters forv:rhlchlnformatlonwas provided, '?he totalamount charged to plaintiffs | 023,000 14500 14,375 5,500 292
| in solicitors’ fees was $267,940, and the median fee was $6,826. The total amount
‘- charged to defendants in solicitors’ fees was $157,711, approximately two thirds of 72,700 6,000 3,801 2,322 607
that charged to plaintiffs; the median was $5,000. 67,046 6,000 3,850 3,000 912
| Plaintiffs’ disbursements were also generally higher than those of defendants. Only Debt: 30,000 3,100 2,000 230 100
‘ in three of the 19 matters were the deffendams’ disbursements higher. The total 250,000 23,670 5000 3,355 2,500
A amount expended by defendants on disbursements was $59,629 compared with
Vi $86,570 expended by plaintiffs, approximately two thirds as much. 3,128 3,980 2500 308 103
' - . ' __ . ,900 860 1,946
o Plaintiffs’ solicitors’ fees, however, were not significantly higher than defendants' 40,000 626 139
: " fees in this sample.13 Similarly, plaintiffs’ disbursements were not significantly Economilc loss (commercial): 163,502 10,500 5,900 4,500 103
% higher than defendants’ disbursements,!® 175,000 41580 23,000 18,503 8519
A
f. er 590,497 99,220 39,650 8,469 32,977
| Employment Injury: 50,000 4200 3,510 3,253 93
| :I ! Injury, other: 55,000 12,456 6,000 19,665 2,728
: ! | _ 22,500 3,000 3,600 2,039 800
Medical negligence: 15,000 1,731 10,183 3,484 515
Sum 267,840 157,711 86,570 59,620
Medlan 8,826 5,000 3,250 607
i
! Source: CJRC survey. Based on 19 mauers in which information was provided on the costs and
i disbursements incurred by the opposing party and where the plainiiff recovered a pasitive amount.
s
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Four firms provided information on both District Court and Supreme Court matters. For the
purpose of this report, these firms are treated 10 s two separate firms: one providing information
on matters jn the District Court, one providing information on matters in the Supreme Court.

Williams, PL, et al, 1992, The Cost of Givdl Litigaiton Before Iniermediate Couris in Ausiralia,
AIJA, Victoria,

The median provides a measure of the mid-point in 2 frequency distribution, the point atwhich
half the measurements fall above, and half below. In this report, the median is considered to be
a more appropriate measure of duration than the mean, or arithmetic average. This is because
the distributions reported are often skewed, and the mean is pulled in the direction of the more
extreme scaores,

Mecasures of duration are based on the median number of days divided by 304 w
estimate months,

See Table B.1.1 for details of firm sizes.

Senate Standing Committee on Legal and Constitutional Affairs, 1991, “Costof Legal Servicesand
Litigation", Discussion Paper No 2, Lawyers’ Fees, Commonwealth of Australia,

"Taxation™ involves the court’s taxing officer determining whether each item of cost on a bill
should be allowed as being fair, reasonable and necessary, and whether it was charged at the
proper rate, having regard to the relevant scale.

In this section the median rather than the mean is used as the measure of the “typical” value in
the specified categories. This is because the mean is strongly affected by the presence of extreme
values. The mean is also included in tabulations to allow comparisons with other studies and to
provide a fuller description of the data.

The median provides a measure of the midpoint in a frequency distribution, the point at which
half the measurements fall above, and half below. The arithmetic mean is the sum of all the
measurements made divided by the number of measurements made.

The coefficient of variation provides a measure of the dispersion of the amounts within a specified
category. The coefficient of variation is the standard deviation divided by the mean, converted to
a percentage. The larger the number the greater the dispersion of the amounts.

Cairns, BC, 1985, Ausiralian Givil Procedure, Law Book Company Limited, Sydney, p-481. Cairns
states that party-party costs are designed to indemnify the winner only for costs that were “strictly
necessary 1o obtain justice”, whereas solicitorclient costs are assessed on the basis of “whether
€osts were reasonably incurred”,

Williams, ep. cit.

Duration by solicitors’ fees, correlation coefficient = —0.06, 12 = 0.00, p>0.05.
Duration by disbursements, correlation coefficient = —0.06, r2 = 0.00, p>0.05.
For definition of the gross amount recovered see Section B.4.0.

Gross amount recovered by the plaintiff, by the legal costs of the plaintiff: correlation
coefficient = 0.90, r?= 0.81, p<0.01.

Gross amount recovered by the plaintff, by the legal costs of the defendant: correlation
coefficient = 0.69, 1% = 0.47, p<0.01.

T-test for paired samples on solicitors’ fees: ;5= 1.73, p>0.05.

T- test for paired samples on disbursements: t;¢=0.81, p>0.05.

(RO TR PRI PR

PART C

Victorian Results

1.0 The Respondents

1.1 Characteristics of the Participating Firms

As in New South Wales, one hundred firms were invited to participate in the
Victorian study and provide information on 20 matters each. The firms were also
asked to send questionnaires to the firm representing the opposing party for
further information in each of the matters. Twenty-one firms provided informa-
tion on 242 matters, with information from the opposing firm provided in 62 of
these matters.!7

As shown in Table C.1.1, ten of the 2] firms provided information on Supreme
Court matters, 11 firms provided information on County Court matters. Thirteen
of the firms were classified as large (more than 15 principals and employed
solicitors), seven as medium (6-15 principals and employed solicitors) and one as
small (1-5 principals and employed solicitors).

In the County Court, details of five matters (3%) came from the one small firm,
53 (34%) from medium firms and 99 (63%) from large firms. In the Supreme
Court, 13 (15%) matters came from medium firms, and 72 (85%) from large
firms. The greater proportion of matters were provided by large firms, particularly
in the Supreme Court, as a result of the sampling process outlined, whereby
firms were selected that had a majorrolein either the County Courtor the Supreme
Court {see A.2.0).
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: i
| Table C.1.1. Source of the matters in the survey in Victoria: size of flrms and ! Table C.1.2. Type of matter in Victoria
i number of matters provided ; p—
I 3 ¢ of Matter County Court Supreme Court
1 : Typ n % %
: County Court: Supreme Court: } n
! } : Size of firm* No. of matters provided Size of firm* No. of matters provided i Personal Injury 137 a7 az as
, Small: 5 Medium: 5 Other 20 13 53 62
Madium: 13 7 All cases 157 100 85 100
1) 20 1
i 3 13 Large: 5 Source; VLRC survey.
e 7 2
' | Large: 20 7
1 20 20
‘. 13 ) Table C.1.3. Party represented by type of matter In Victoria
) 20 17 ——
20 15 Type of Matter Plalntiff Defendant
n % n %
, 6
Total matters 157 Total malters 86 County Court:
Personal injury 52 84 85 a9
_ Source: VLRC survey. Other 10 16 10 1
! *Small firm: 1-5 principals or employees with practising certificates, Total a2 100 95 100
I‘ ‘ i Medium firm: 6-15 principals or employees with praciising certificates. '
' ! | Large firm: more than 15 principals or employees with practising certificates. Supreme Court:
) Il Personal injury 22 48 10 26
1 ';! Other 24 52 29 74
1.2 Characteristics of the Matters Total 45 100 30 100
) 1
| ‘ 1.2.1 Type, Party, Court Allcases 108 100 134 100
| Of the 242 matters in the sample, 169 (70%) involved personal injury claims and Source: VLRC survey.
78 (30%) involved “other” types of claims (including economic loss, debt and
i defamation). Sixty-five percent of matters were heardin the County Courtand 35%
J . in the Supreme Court. Forty-five percentwere plaintiff matters and 55% defendant 122 S £Di {
' matters, and these were evenly distributed over the two courts and the types of +4.o Stage ol Disposa
claims (Tables C.1.2 and C.1.3). The majority of matters settled before going to verdict: 95% of matters settled in
the County Court, and 86% in the Supreme Court {Table C.1.4). Most matters
settled before the day of hearing.
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Table C.1.4. Stage of disposal in Victoria

Stage of disposal County Court Supreme Court

n % n %
Settled befora day of hearing 110 74 47 57
Settlad on or atter day of hearing 32 21 24 29
Vardict 7 5 11 14
All cases 149 100 82 100

Source: VLRC survey. Based on 281 matters in which information on the stage of disposal was
provided.

1.2.3 Date of Completion and Duration of Matters

Matters were generally disposed of in 1990, 1991 and 1992, with only 12 matters
(56%) disposed of prior to 1990. Of these, one was disposed of in 1987, one in 1988
and ten in 1989,

The median duration of matters from commencement of proceedings to disposal
was 19 months in the County Court and 23 months in the Supreme Court.18
Personal injury matters took longer than “other” matters in both courts
(Table C.1.5).

Table C.1.5. Duration: commencement of proceedings to disposal in Victoria

Number of matters Madian

Type of matter with data months
County Court:

Personal injury 131 20

Other 19 11

Total 150 i9
Supremse Court:

Personal injury 31 410

Cther 48 14

Total 80 23
All cases 230 20

Source: VLRC survey. Based on 230 matters in which information was provided on both the
date of commencement and the date of disposal.
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9.0 Fee Charging Arrangements

2.1 Fee Arrangement Agreed at an Early Stage

Fee arrangements were agreed at an early stage of the proceedings in 144 matters

60%). Fee arrangements were more likely to be agreed at an early stage for
p]aintiffs (81%) than defendants (43%) and were more common for Supreme
Court matters (74%) than County Court matters (52%}. There was no difference
between the types of claim, however.

In mediumand large firms, the fee arrangementwas agreed at an earlystage in 62%
and 60% of matters, respectively. The fee arrangement was not agreed at an early
stage by the one small firm participating in the study.

2.2 Interim Accounts

Interim accounts for professional fees were issued in 40% of matters. Plaintiffs
were less likely to receive interim accounts. Matters in the County Court were
associated with fewer interim accounts, as were personal injury matters. Where
interim accounts for professional fees were issued, generally, interim accounts for
disbursements were also issued.,

2.3 Calculation of Fees

Firms were asked to indicate which one of the following best described the way the
firms’ professional fees were calculated:

* mainly by calcnlation of time spent;

* mainly by court scale;

* areasonable amount having regard to the result;

* mainly by a subjective assessment of the value of the work done; or
* by some “other” method.

The questionnaire had sought the single answer which best described the
situation, and in 223 matters, respondents nominated one of these methods. In
the remaining matters, firms responded by nominating more than one of the
suggested methods.

The most prevalent method of fee calculation in Victoria was mainly on the basis of
@ court scale (68.8%), followed by mainly on the basis of time spent (13.9%). A further
5.5% of matters were calculated on the basis of time spent in conjunction with some
other method, and 0.4% mainly by court scale and some other method. In 8% of
matters the fee was regarded as a reasonable amount having regard to the result, and
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in 3% of matters the fee was based on a subjective assessment of the value of the work
done. There was no fee payable in 0.4% of matters (Table C.2.1).

Table C.2.1. Calculation of solicitors’ fees In Victoria

Method of iee calculatlon n %
Mainly by calculation of time spent 33 13.9
Mainly by calculation of time spent and:

Court scale 8 3.4

A reasonable amount having regard to the result 4 1.7

Client's ability to pay 1 0.4
Mainly by court scale 163 68.8
Mainly by court scale and:

Subjective assessment of the value of the work dane 1 0.4
A reasonabla amount having regard to the result 19 8.0
Mainly by a subjective assessment of the value of the work done 7 3.0
No fae payabla 1 0.4
Total 237 100.0

Source: VLRC survey, Rased on 237 mauters in which information was provided on the method
of fee calculation.

2.4 Speculative Arrangements

A speculative fee arrangement is one in which the solicitor agrees that a fee is
payable only if the litigant is successful in a case. This means that no fee will be paid
if the case is lost. The existence of such an arrangement was noted in 42 of the 242
matters (17%). Details of a further three speculative arrangements were provided
in the 62 matters in which information was received from the opposing party.

The 42 matters were from four different firms, two large and two medium. Of the
18 County Court matters, 12 involved employment injuries, five involved motor
vehicle injuries, and one a debt claim. Twenty four were Supreme Court matters,
of which 17 were employment injuries, two were motor vehicle injuries, one a
medical negligence injury, and four were “other” types of claims.

The three mattersin which information wasreceived from the opposing party were
received from two different firms. All were claims for employment injuries in the
County Court,
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All of the 45 speculative arrangements were from firms representing thf: p}aintiff,
and all except three of the cases were won. One:- of these three plaintiffs was
charged disbursements, but not solicitors’ fees, while the other two were charged
solicitors’ fees, apparently contrary to the arrangement.

3.0 Solicitors’ Fees and Disbursements

3.1 Solicitors’ Fees

Solicitors’ fees are those fees billed by the solicitor to the client for services. -T.hey
do not include payment for any out of pocket expenses incurred by the solicitor
(theseare disbursementsand will be discussed in Section 8.2). Costsawarded to the
litigant are not taken into account here.

1In 215 of the 242 matters, information was provided on solicitors’ fees, and of these
86 were plaintiff matters and 129 defendant matters. Figures C.1 and C.2illustrate
the distribution of the fees paid by plaintiffs and defendants respectively.

Plaintiffs’ fees ranged from $0 to $60,000, with the median fee paid being
$4,719. Only in two matters did plaintiffs pay more than $30,000. For person-al
injury claims, the median fees were $3,800 in the County Court a.nd $12,960 in
the Supreme Court. For “other” claims the medians were $5,340 in the County
Court and $8,500 in the Supreme Court (Table C.3.1).

Defendants’ fees ranged from $1,190 to $119,872, with the median fee being
$4,166. Seven defendants paid over $30,000 in solicitors’ fees. In personal injury
litigation, the median fees paid were $3,270 in the County Gourt and $9,638 in
the Supreme Court. In “other” types of litigation the medians were $3,975 and
$12,357 for the County Court and Supreme Court, respectively.

From Table C.8.1 it can be seen that the coefficient of variation is generally lower
in personal injury matters than “other” matters. This indicates that solicitors’ fees

~ for “other” matters are more variable than solicitors’ fees for personal injury

matters. This is with the exception of plaintiffs in the County Court, where the
solicitors’ fees are more variable for personal injury matters. The fees charged for
County Court matters were less variable than those charged in the Supreme Court.

Comparisons between types of matters should be treated cautiously, as the matters
in each category may be quite varied. The number of matters in some categories
is very small, particularly for plaintiffs with personal injury matters in the Supreme
Court. The median provides only a measure of the central figure in each category.

Plaintiffs’ and defendants’ fees do not relate to the same sets of matters. Section
C.6.0 provides a comparison of the fees and disbursements charged to plaintiffs
and defendants in the same matter. These were the 62 matters in which details of
Costs were available for both parties.
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M Figure C.1. Plaintifis’ solicitors’ fees In Victoria +able C.3.1. Sollchtors' fees In Victorla
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Source: VLRC survey. Baged on 129 matters in which information on solicitors’ fees was provided
by the defendant.
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Figure C.3. Plaintiffs’ disbursements in Victoria
25 :

Disbursements are those charges billed to a client for expensgs incurred by the Median = $2,348

: solicitor, over the course of a case, such as fees for Counsel, expert witnesses, :

g medical reports and for court filing. Information on disbursements was provided 20

1 in 211 matters, 84 plaintiff matters and 127 defendant matters. Figures C.3 and C.4

illustrate the disbursements incurred by plaintiffs and defendants.

E 3.2 Dishursements

:‘i! The disbursements paid by plaintiffs ranged from $310 to $50,000, the median
.- N being $2,348. Disbursements were higher in the Supreme Court and in personal
‘ ' injury claims (Table C.3.2).

Mean = $4,952

Percentage of matiers

o[ For defendants, the median charged for disbursements was $949, Disbursements
ranged from $0 to $227,366, and were higher in the Supreme Court.

The median for defendants’ disbursements was lower than the median for plain-
i tiffs. This was the case in both courts and for both types of claims. However, these
- comparisons should be treated with caution, as information for defendants and
l; il plaintiffs does not relate to the same matter. A more valid comparison is made in | °
i Section C.6,0 where details are provided of fees and disbursements charged to
' |‘ plaintiffs and defendants in the same matter. 3

T
2
o
=
—

=15000 -

Source: VLRC survey. Based on 84 matters in which information on disbursements was provided

Details on the breakdown of disbursements into counsel fees, expert witnesses, and
by the plaintiff.

N |‘ _ other fees are presented in Table C.3.3,

. ‘ ' Of the 84 plaintiff matters, counsel fees were incurred in 76 matters, and ranged
R i from $75 to $30,000, with a median fee of $1,133. Fees for expert witnesses were
f !! incurred in 50 matters, and ranged from $150 to $20,000, with a median fee of
o | $845. “Other” out of pocket expenses were incurred in 67 mattersand ranged from
$11 to $22,157, with a median of $504. 50

'k Of the 127 defendant matters, counsel fees were incurred in 80 matters, and ranged
from $122 1o $206,031, with a median fee of $1,118. Fees for expert witnesses were
billed in 65 matters, and ranged from $90 to $8,605, with a median fee of $339.
“Other” out of pocket expenses were incurred in 102 matters and ranged from  §
$10 1o $21,335, with a median of $364.

Figure C.4. Defendants’ disbursements In Victoria
80

[} Median = $949

Percentage of matters

11000 -r
12000 +
13000

Source: VLRC survey. Based on 127 matters in which information on disbursements was provided
by the defendant.
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Table C.3.2. Disbursements in Victoria

Coefficient
Median Mean of varlation
Plaintiff n 3 $ %
County Court:
Personal injury 49 2,113 3,104 127
Other 9 2,045 2,486 78
Total 58 2,079 3,008 123
Supreme Court:
Petsonal injury 3 6,040 20,032 130
GCther 23 3,510 7,888 131
Tetal 26 4,029 9,289 138
All cases 84 2,348 4,952 166
Coefficient
Median Mean of varlation
Defendant n $ $ %
County Court;
Personal injury 82 538 851 101
Othar 9 742 829 60
Total 91 610 849 98
Supreme Court:
Personal injury 10 4,858 7,278 S0
Other 26 3,130 18,148 251
Total 36 3,678 15,128 257
All cases 127 949 4,896 439

Source: VLRC survey. Based on 211 matters in which information on disbursements was provided.
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Table C.3.3. Details of disbursements In Victoria

- Numbar of
matters where  Medlan Mean

Plaintifl relevant $ $
Fees for counsel:

Relevant in 76 out of 84 matters (90%)

Costs per matter ranged from §75 to $30,000

Costs per matier where relevant 76 1,133 2,878
Disbursements for expert witnasses:

Relevant in 50 out of 84 matters (60%)

Costs par matter ranged from $150 to $20,000

Costs per matter whare relevant 50 845 1,672
Disbursements {other out of pocket expenses):

Relevant in 67 out of 84 matters (80%)

Costs per matter ranged from $11 to $22,157

Costs per matter where relevant 87 504 1,345

Number of
matters whare  Median Mean

Defendant relavant $ $
Fees for counsel:

Relevant in 80 out of 127 matters (63%)

Costs per matier ranged from $122 to $206,031

Costs per matter where relavant a0 1,118 6,520
Disbursameanis for experl witnesses:

Relavant in 65 out of 127 matters (51%)

Costs per matter ranged from $90 to $8,605

Cosls per matter where relevani &5 339 654
Bisbursemants (other out of pocket expensas):

Relevant in 102 out of 127 matters (80%)

Costs per matter ranged from $10 to $21,335

Cosls per matter whera refovant 102 364 935

Source: VLRC survey. Based on 211 matters in which information was provided on disbursements,
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3.3 Party-Party Costs and Solicitor-Client Costs

The litigant’s total legal costs are the fees and disbursements charged by the
solicitor (asoutlinedin 8.1 and 3.2). The successful litigant is partially indemnified
for costs calculated on a courtscale, and these are known as party-party costs. Party-
party costs are invariably lower than total legal costs because the court will not allow
all the costs incurred by the successful party to be recovered.1? The difference
between total legal costs and the costs which the successful party can recover
according to the court scale are known as solicitor-client costs. These solicitor-
client costs are those that the successful party is left to bear.

Figure C.5. Party-party casts and solicitor-client costs in Victoria

-
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o
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Percentage of total costs

Verdict Settlemant

I Fany-pany costs Solicitor-client costs

Source: VLRC survey. Based on 73 matters in which information on party-party costs and
solicitor-client costs were provided.

Information on party-party and solicitor-client costs were provided in 73 matters.
Ten of these matters had gone to verdict and 63 matters had reached settlements.
Party-party costs are usually not specified when matters settle, as the agreements
reached are usually “inclusive of costs”,

Part C: Viclorian Resulis 45

sts were calculated as a percentage of total legal costs (solicitors’ fees

arty co
Ezgyéli)sbzsements), and were found to be equivalent to 69% of total legal costs,

the median percentage. For matters which had gone to verdict, party-
sts were a median of 67% of total legal costs, and for matters which had
settlement, they were a median of 69% of total legal costs.

based on
Party CcO
reached
Il‘can be seen that successful clients had to bear amedian of 31% (l)flotal legal costs
overall, a median of 33% of total costs for matters reaching verdict and a median
of 31% for matters reaching settlement.

3.4 Firm Input and Cost per Hour

The number of hours that a firm spent on a matter ranged from three to 612. The
median number of hours spent on plaintiff matters was 33 and on defendant

matters the median was 24 hours.

The hourly rate charged for the work of the firm was calculated by dividing the
firm’s fees by the number of hours the firm spent on the matter. The hourly rates
ranged from $0 to $657 per hour. The median rate was $170¢ per hour. For

laintiffs, the median rate was $145 per hour and for defendants it was $174 per
hour. In the County Court the median hourly rate was $161 and in the Supreme

Court it was $193.

3.5 The Relationship Between Legal Costs and the Stage of Disposal,
and the Duration of Matters

Legal costs, both firm fees and disbursements, were found to be lower for matters
disposed of at an earlier stage. For plaintiffs the median fees were $4,050 for
matters settling before the day of hearing, $7,065 for matters settling on or after
the day of hearing, and $10,650 for matters reaching verdict. For defendants
the corresponding figures were $3690, $6565 and $11,819 (Table G.3.4).

There was no statistically significant relationship between the duration of the
matter and firm fees or disbursements.20 That is, the mere passing of time
(“delay”) does not appear to raise either the fees charged by firms or the
disbursements incurred.

These patterns are consistent both with the New South Wales trends and with the
findings of Williams et al (1992), mentioned earlier, that the stage of the proceed-
ings at which a case was disposed of had a strong influence on costs.2! In contrast
to this relationship, the passing of time per se had little effect on costs.
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Table C.3.4. Solicitors’ fees and disbursements by stage of disposal in Victoria

—
Plaintiff Coeflicient
Median Mean of variation

Stage of disposal n $ & %
Sollcitors’ fees:

Settled before day of hearing 55 4,050 5,202 84

Settled on or after day of hearing 19 7.065 13,077 121

Verdict 9 10,650 11,336 77
Disbursements:

Settled before day of hearing 53 1,968 2,584 104

Settled on cr after day of hearing 19 4,924 9,930 136

Verdict 9 5,861 9,654 111
Oefendant Coefficlant

Median Mean of varlation

Stagae ol disposal n ) $ %
Solicltors’ fees:

Setlled befora day of hearing 90 3,690 7,674 202

Settled on or after day of hearing 27 6,565 12,329 178

Verdict 8 11,819 12,902 85
Disbursements;

Settled before day of haaring 88 626 2,158 369

Sattled on or after day of hearing 28 2,205 12,592 338

Verdict 5 3,860 7,103 114

Source: VLRC survey. Based on 206 matters in which information was provided on both solicitors’
fees and stage of disposal and 202 matters in which information was provided on both disburse-
ments and stage of disposal.
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4.0 The Amount Recovered by the Plaintff

Ih 9214 matters information was provided that enabled the calculation of the gross
amount recoveredby the plaintiff. That s, the amount recovered from the defendant
including party-party costs (discussed in Section G.3.8), les:ﬂs any amount payable by
the plaintiff to the defendant for successful counter-claims. In.four of the 214
mmatters, the plaintiff recovered nothing from the defendant and in 11 matters the
p]aintiff actually had to make payments to the defendant t.hatwere in excess of v-vhat
they received. In this section only the 199 matters in which l;l'%e plaintiff received
payments (the gross amount recovered was positive) will be considered.

A breakdown of the gross amount recovered by plaintiffs is shown in Table C.4.1.
In matters relating to personal injury, the median gross amount recovered was
$16,006in the County Courtand $111,588 in the Supreme Court. Whilein “other”

* matters, the median amount was $23,244 in the County Court, higher than that for

personal injury matters. In the Supreme Court, the median amount plaintiffs
recovered for “other” litigation was $111,118, slightly lower than that for personal
injury matters. Overall the median amount recovered by the plaintiff was $25,000.

Figure C.6. Gross amount recovered by the plaintitf in Vicloria
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Source; VLRC survey. Based on 199 matters in which information appropriate to the calculation
of the gross amount recovered by the plainiiff was provided, and in which the plain Gff recovered
a positive amount.
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Table C.4.1. Gross amount recovered by the plaintiff in Victoria

Number of Coefficient
matters Median Mean  of variation
Type of matter with data $ $ %
County Court:
Parsonal injury 122 16,006 31,964 153
Othar 16 23,244 27,708 78
Total 138 16,402 31,471 147
Supreme Court:
Parsonal injury 28 111,588 183,806 108
Other 33 111,118 310,254 221
Total &1 111,118 252,258 207
All casas 199 25,000 98,729 310

Source: VLRC survey. Based on 199 matters in which the plaintiff was successful in recovering
a positive amount.

5.0 Solicitors’ Fees and Disbursements Compared with the
Gross Amount Recovered by Plaintiffs

In 188 of the 199 matters where the plaintiff recovered a positive amount, details
were provided about both the solicitor’s fees and disbursements. Ninety of these
were plaintiff matters and 98 defendant matters,

5.1 Costs Compared with the Gross Amount Recovered

As the gross amountrecovered by the plaintiffincreased, itwould generally appear
that the total costs for both the plaintiff and the defendant also increased.?2

Table C.5.1 shows the median and mean fees for five different categories of gross
amount recovered by the plaintiff in both the County Court and the Supreme
Court. For plaintiffs in the County Court, the median total legal costs were $5,536
when the amountrecovered was less than $20,000, and increased to $15,000 when
the amount recovered was between $100,000 and $199,999. The same trend is
foundin the Supreme Court where the median legal costs were $9,579 for amounts
less than $20,000 and $35,500 for amounts over $200,000,
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Tﬁble c.5.1. Legal costs (solicitors’ fees and disbursements) by the gross
amount recovered by 1he plaintiff In Victoria

o Coafficient
Plaintif Median Mean of variation
Gross amount recovered by the plaintiff n $ $ %

urt:

“"‘";’fogoo 27 5,536 5,520 46
$20,000 o $39,999 13 6,612 7.217 85
$40,000t0 $99,999 8 7,415 8,314 69
$100,000 to $1 99,929 4 15,000 19,150 70
» $200,000 2 . . .
Totzal 54 6,114 7,778 85

Supreme Court:
< $20,000 0 * ¢ *
$20,000 to $39,988 4 9,579 10,793 51
$40,000 to $99,959 11 11,553 12,089 48
$100,000 to $199,929 14 17,138 21,886 68
» $200,000 7 35,500 45,149 86
Total a6 15,375 22,183 10

All cases 90 7,630 13,540 123

Defendant _ Coaefficient

Median Mean of varlation

Gross amount recovered by the plaintiff n $ $ %

County Court:
< $20,000 48 3,765 4,142 50
$20,000 to $39,5999 19 5,124 5,543 44
$40,000 to $99,999 6 6,624 6,948 49
$100,000 to $199,999 2 * * *
> $200,000 0 * * *
Total 75 4,186 4,825 51

Supreme Cour:
<$20,000 3 10,600 11,835 47
$20,000 to $39,999 1 * . .
$40,000 to $99,999 7 11,601 13,436 66
$100,000 to $199,999 4 15,824 31,31 108
> $200,000 8 20,225 51,387 116
Total 23 15,155 29,308 138

All cases 98 5,148 10,571 208

Source: VLRC survey. Based on 188 matters in which the plainiiff recovered a positive amount
and details were provided on both fees and disbursements,
* Where the number of matters in a category is less than 3, medians are not reported.
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I
Defendants’ legal costs showed a similar pattern to that of plaintiffs. Defendants’ Table C.5.2. Legal costs (solicitors’ fees and disbursements) as a percentage of
median legal costs in the County Court were $3,765 when the amount recovered the grass amount recovered by the plaintiff in Victoria
was less than $20,000, and $6,624 for amounts between $40,000 and $99,999. In the — —
“‘ i Supreme Court, median legal costs ranged from $10,600 for amounts less than Plaintitt Coeﬂ:cl?nl
it ‘ $20,000 to $20,225 for amounts over $200,000. | Median Mean  of variation
| Iu : Gross amount recoverad by the plaintiti n % % %
g H Both the amounts recovered and legal costs were higher in the Supreme Court. In
. - . Court:
H 15 of the 36 plaintiff matters and 11 of the 23 defendant mattersin the Supreme County
"" ; Court, the plaintiff recovered an amount less than $100,000 < $20,000 ¢7 - o bt
1 | St $20,000 to $39,999 13 25 30 81
i Two plaintiffs paid out more in firm fees and disbursements than the gross amount $40,000 to $99,999 8 14 14 51
|W | they recovered from the defendant. $100,000 to $199,999 4 9 11 50
o (I | i;‘ ) ] » $200,000 2 » . .
‘ | The coefficient of variation was higher in the Supreme Court than in the County Total 54 32 36 75
‘ _ Court, indicating there was more variability in the charges in the Supreme Court.
I . . ) . LT Supreme Court:
| Thisis 1o be expected as the County Court, up until 1990, had a limited jurisdiction < $20,000 0 * . '
" to I}ea.r claims cor.lce:rn.ing amounts to $100,000, and the Supreme Court has an $20’060 to $39,999 4 32 a3 a3
| |!‘ unlimited upper jurisdiction. While most of the matters in this study were com- $40,000 to $99,999 1 18 18 53
| !| pleted in 1990 or after, most had commenced prior to 1990. $100,000 to $199,999 14 15 16 63
> §200,000 7 " 10 46
i Total 36 15 17 82
o 5.2 Costs as a Percentage of the Gross Amount Recovered All cases 90 23 28 a3
In Table C.5.2, legal costs are presented as a percentage of the gross amount Defendant v Cfoeﬂllcl?gt
recovered by the plaintiff. The median percentage i h cat isi Medlan oan  of variation
Y P P gein each category is illustrated. ‘Gross amount recoverad by the plaintiff n % % %
In the County Court, plaintiffs’ legal costs were a median of 32% of the gross
amount recovered. Defendants’ median costs were 30% of the gross amount County Court:
recovered by the plaintiff. < $20,000 48 4 72 133
$20,000 to $39,999 19 21 20 44
In the Supreme Court, the percentages were relatively lower. Plaintiffs’ legal $40,000 to $99,929 6 10 13 64
costs were a median of 15% of the amount recovered by the plaintiff; defendants’ $100,000 to $199,999 2 ’ : ’
legal costs were a median of 14%. > $200,000 0 ) "
Total 75 30 53 155
Overall, it can be seen that as the grossamount recovered by the plaintiffincreased, Supreme Coun:
legal costs as a percentage of this amount tended to decrease. <$20,000 ' 3 140 131 48
$20,000 to $39,999 1 * * "
$40,000 to $39,999 7 20 21 68
:: $100,000 to $129,999 4 13 22 101
> $200,000 8 6 g 125
-. Total 23 14 3i 145
All cases 98 27 48 157
. Source: VLRC survey, Based on 188 matters in which the plaintiff received a positive amount and
: details of solicitors’ fees and disbursements were provided.
B *Where the number of matters in a category is less than 3, percentages are not reporuwed.
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." | . . . \ 1
| _||5||;-!. 6.0 Plaintiffs’ and Defendants’ Legal Costs in the Same Matter  table C.6.1. Plaintiffs and defendants in Victoria: sollcltors’ fees and
iR ) . ) , disbursements in the same matier
‘ i In previous sections, information relating to plaintiffs and defendants has come m——e
i .!Ig N . . . . . 1 A——
; H‘ ; from different matters.This section provides the opportunity for comparisons of - Gross amount  Solicltors’ fees Disbursements
I ” F costs between plaintiffs and defendants in the same matter. [t may be recalled that recovered  Plaintiff Defendant Plaintiff Defendant
i lll in 62 matters information was returned from the opposing firm. This information Type of claim $ $ $ $ $
" I i was not always complete, however. Details may have been provided on fees but not T . . 10.000 3617 2 850 1 449 0
“;i disbursements, for example. Employment Injury: 17.500 5.000 2,670 933 anm
) U C e . 23822 4,450 1,840 241 810
I Table C.6.1 shows the solicitors’ fees and disbursements for plaintiffs and defend- 18,292 3,200 2,330 2,246 1,489
Al H . . i . P
| 1] ants in the 41 matters in which complete information was provided and where the 2;'3?3 i'gig 12’3682 ;g; 2'2;;
h | gross amount recovered by the plaintiff was positive, 11500 2,636 2,500 2,863 358
i . c 8,805 2,895 25094 3,509 926
h In 26 of the 41 matters, plaintiffs’ solicitors’ fees were greater than those of 33,539 6,039 5,990 4,873 1,582
: ‘ ‘| defendants. The total amount charged to plaintiffs in solicitors’ fees was $168,808, : 2:.:?:13 3.403 i.g?g g:g 1 %34
1 h and lhfe median fee was $3,290. Defendants paid a total of $148,355 in solicitors’ 6.350 2.350 3.390 1,403 1,600
! I‘ fees, with the median $3,140. Plaintiffs’ solicitors’ fees, however, werc not signifi- 43,750 7,900 5,688 4,272 3,860
B (l1a cantly higher than defendants’ fees.23 é?.gg? 11,233 12.2508 1599{ fggé
A ‘|| Plaintiffs paid higher disbursements than defendants in 34 matters. The total gg‘gg; g‘ggg ;'ﬁg a,sg; 1'2‘113
11 amount of disbursements charged to plaintiffs was $74,310. The median disburse- 38,182 6,750 5,940 3,432 1,376
;i“i ments paid, $1,499, was almost double the median for defendants of $774. | 22-332 g.;gg gggg 2.;32 1.3;(;
Defendants were charged $38,491 in total for disbursements. In contrast to the | . - . 1,
'”‘ findings for solicitors’ fees, plaintiffs did pay significantly more in disbursements § ~ Motor vehicle injury: 4(2,'333 -‘;’?gg 23?2 2 ggg ;;g
5% !i:. than defendants in this sample.24 ] 5547 5800 1800 134 24
i ||‘ | 8,000 2,570 1,500 370 427
£ Id ] 5,521 1,400  1.400 437 a7
¢ R 11,525 3,200 2,320 1,500 900
Xl ' 3,200 1366 2415 764 335
T ' 20,000 2500 1742 1,009 15
I ; 12,163 3,700 3,200 934 406
! I - 13,000 3250 1,873 418 as1
£ il i 36,187 6,636 2,813 1,151 300
i : ‘ 16,000 3676 2,176 2,777 73
i ‘ ‘ i ' Medlcal nagligence: 3,730 968 1,190 770 0
i .' Persanal Injury—other: 17,500 2,442 3,500 703 1,857
i 13,816 6,166 3,695 2,045 1,477
o 4,000 2,641 3,170 1,490 938
[ ‘ _ i Debt: 20,088 6,110 590 3,106 0
: | ' E Economic loss {(commercial): 27.000 1,700 7420 2,558 844
Kl ‘Ih ! | § Defamation: 16,000 13,600 6,600 3,025 4,000
| : i 1,000 1,450 2,520 1,187 930
H i Property damage: 73,500 6,200 4,550 2,045 266
' I 1 Sum 168,808 148,355 74310 38,491
‘ L§|' . 1 Median 3280 3,140 1,499 774
i S?urce: VLEC survey. Based on 41 matters in which information was provided on the costs and
|I ' ' disbursements incurred by the opposing party and where the plaintiff recovered a positive amount.
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17 One firm provided information on both County Court and Supreme Cour% matters. For .thc
purpose of this report, this firm will be treated as wo separate firms: one providing information
on matters in the County Court and one providing information on Supreme Court matters.

18 The median provides a measure of the mid-pointin a frequency disUjibut:ion, the pointat which
half the measurements fall above, and half below. The median duration is reportr_td here rather
than the arithmetic average, as it is considered to give a better indication of the typical value.The
mean is strongly affected by the presence of extreme values.

The median duration was calculated by dividing the median number of days by 30.4 to
estimate months.

19 Cairns, ep. ¢it. Cairns stares that party-party costs are designed to inden?nify the winner only for
costs that were “strictly necessary to obtain justice”, whereas solicitor-client costs are assessed on

the basis of “whether ¢osis were reasonably incurred”,
20 Duration by solicitor's fees, correlation coefficient = ~0.03, 12 = 0.00, p>0.05.
Duration by disbursements, correlation coefficient = -0.02, r2 = 0,00, p>0.05.
21 Williams, ap. it

22 Gross amount recovered by the plaintiff, by the legal costs of the plaintiff: correlation
coeflicient = 0.84, 12 = 0.71, p<0.01.

Gross amount recovered by the plaintiff, by the legal costs of the defendanu correlation
coefficient = 0.67, 12 = 0.46, p<0.01.

28 T-test for paired samples on solicitors’ fees: t,, = 1.15, p>0.05.

24 T-est for paired samples on disbursements: tg, = 4.68, p< 0.01.

PART D

A Comparison Between
New South Wales and Victoria

This part looks at the similarities and differences between the charging practices
that were identified in the New South Wales and Victorian samples. Where
appropriate, statistical tests of the significance of these similarities and differences
have been undertaken. A “statistically significant "resultindicates that the observed
difference between the samples is real and not due to sampling variation. There is
a great deal of variation in the samples in this study and so, while the differences
may appear large, they are not necessarily statistically significant.

1.0 Characteristics of the Matters:
New South Wales and Victoria

Table D.1.1 shows a comparison of the characteristics of the matters sampled in
New South Wales and the matters sampled in Victoria. There were slightly fewer
completed forms returned in the Victorian study, 242, than in New South Wales,
259. The majority of matters came from large firms in both states.

The matters from each state tended to be very similar. Most were personal injury
cases heard in either the New South Wales District Court or the Victorian County
Court, most matters settled prior to verdict, and were finalised between 1980 and
1992. In both states, approximately half of the matters were received from firms
which represented the plaintiff.

One difference that did arise between the sampled matters from each state was
inrelation to duration. The duration of the sampled matters in Victoria was
significantly different from the duration of the sampled matters in New South
Wales.25 The median duration in Victoria was approximately half the median
duration in New South Wales. The median for New South Wales District Court
matters was 43 months, and for Victorian County Court matters, 19 months. In the
New South Wales Supreme Court the median was 38 months and in the Victorian
Supreme Court, 23 months.

The sampled matters from each state also differed significantly with respect
to the stage at which matters were disposed of 26 In New South Wales a larger
proportion of the sampled matters received a verdict, 17%, compared with
Victoria, 8%.
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Table D.1.1. Characteristics of the matters: New South Wales and Victoria

New South Wales Victoria
n % n %

Number of matters: 259 242
Type of matter: ,

Personal injury 192 74 169 0

Other 87 26 73 30
Court:

District/County 188 65 157 (15

Supreme N 35 g5 35
Party:

Plaintitf 138 53 108 45

Defendant 121 47 134 55
Stage of disposal;

Setiled before day of hearing 158 62 . 167 68

Settled on or afler day of hearing 54 21 56 24

Verdict 44 17 18 B
Date of completion:

1990-1992 246 97 221 95

< 1890 7 3 12 5
Medlan duration (months):

District/County Court 43 19

Supreme Court 38 23

Total 43 20

Source: VLRC and CJRC surveys.
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2.0 Fee Charging Arrangements

Solicitors were asked whether the basis on which their fees would be charged was
agreed at an early stage of the proceedings. There was no significant difference
between the states.2’ In Victoria there were 60% of matters where the fee was

agreed atan earlystage of the proceedings, which compares with 62% in New South
Wales.

In New South Wales an interim account for professional fees was issued in 45% of
the sampled matters. In Victoria, 40% of the sampled matters received an interim
account for professional fees.

Firms were asked to indicate which one of the following best described the way
the firms’ professional fees were calculated:

* mainly by calculation of the time spent;

* mainly by court scale;

* areasonable amount having regard to the result;

* mainly by a subjective assessment of the value of the work done; or
* by some “other” method.

The method of fee calculation was found to be significantly different between
Victoria and New South Wales.28 While the majority of fees in Victoria were
calculated mainly or the basis of @ count scale {(69%), New South Wales firms
calculated their fees mainly on the basis of iime spent (64%). In New South Wales only
4% of matters were calculated mainly on the basis of a count scale. For more detail on
the way the firms calculated their fees in each state refer to Tables B.2.1 and C.2.1

A fee arrangement is speculative if the solicitor agrees that a fee is payable only if
the client succeeds in the case. This type of arrangement was found more often in
the Victorian sample. Seventeen percent of matters in Victoria had such an
arrangement, compared with only 3% of matters in New South Wales.
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Figure D.1. Piaintiffs’ solicitors’ fees in New South Wales and Yictoria
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Source: CJRC and YLRC surveys. Based on 86 matters in Victoria and 138 matters in New South
Wales in which information on solicitor's fees was provided by the plaintiff.

Figure D.2. Defendants’ solicitors’ fees In New South Wales and Victoria
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Source: CJRC and VLRC surveys. Based on 129 matters in Victoria and 120 matters in New South
Wales in which information on solicitor’s fees was provided by the defendant.
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3.0 Solicitors’ Fees and Disbursements

3.1 Solicitors’ Fees

The median plainiiffs’ solicitors’ fee in Victoria ($4,719) was lower than the
median plaintiffs’ solicitors’ fee in New South Wales (3$6,000). The difference in
solicitors’ fees in the sampled matters in New South Wales and Victoria was not
statistically significant.2? Similarly, there was no statistically significant difference
between defendants’ solicitors’ fees.?0 The median solicitors’ fee in Victoria
($4,166) was less than the median solicitors’ fee in New South Wales ($7,493).

The shapes of the distribution of fees, overall, shown in Figures D.1 and D.2, were
quite similar. In the Victorian sample there was a higher proportion of matters with
fees in the $0 to $5,000 range, whereas in New South Wales the fees tended to be
less “concentrated”. Tables B.3.1 and C.3.1 show the breakdown in fees in each
state in more detail.

3.2 Disbursemenits

Figures D.3 and D.4 show that the shape of the distribution of disbursements
incurred by the sampled plaintiffs and defendants are quite similar. Although
there was a sfight trend for both Victorian plaintiffs and defendants to incur lower
disbursemnents, there was no significant difference between the disbursements
incurred by either plaintiffs or defendants in the New South Wales and Victorian
samples.31 The medians for plaintiffs were $2,348 in Victoria and $2,702 in New
South Wales and for defendanis $949 in Victoria and $1,258 in New South Wales.

Further details of the disbursements charged in New South Wales and Victoria are
outlined in Tables B.3.2, B.3.3, C.3.2 and C.3.3.

Counsel and expert witness fees were more frequently incurred in the Victorian
sample thanin the New South Wales sample, but other out of pocket expenses were
incurred less often. Median fees for counsel, expert witnesses and other expenses
were lower in the Victorian sample.
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60

Figure D.3. Disbursements incurred by plaintifis in New South Wales 3.3 Party-Party Costs and Solicitor-Client Costs

I
‘
' i : and Victoria Party-party costs partially indemnify the winner of a case for costs calculated on a
!
!

25 1  vdom  — NeW court scale. Solicitor-client costs are the fees and disbursements not recovered

from the other party as party-party costs and are payable by the client. That is, they
VIC median $2,348 are the difference between the total legal costs and the costs which the winner can
NSW median §2,702 recover according to the court scale.

| 20

Party-party costs are invariably lower than the total costs because the court will not
allowall the costsincurred by the successful party to be recovered. In his book “Civil
Procedure”, Cairns states that party-party costs are designed to indemnify the
winner only for costs that were “strictly necessary to obtain justice”, whereas
solicitor-client costs are assessed on the basis of “whether costs were reasonably
incurred”.32
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VIC mean §4,952
10T

Percentage of matters

NSW mean $7,416

In Victoria party-party costs were equivalent to a median of 63% of total costs. In New
South Wales party-party costs were equivalent to a median of 65% of total costs. There
was no statistically significant difference in the percentages between the states.33
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In matterswhich had gone to a verdict, party-party costs were equivalent to amedian
of 65% of total costs in Victoria, 59% in New South Wales {Figure D.5). When
matters settled, party-party costs were equivalent to a median of 69% in Victoria,

3 Source: CJRC and VLRC surveys. Based on 84 matters in Victoria and 129 matters in New South 79% 1n New South Wales.
Wales in which information on disbursemenis was provided by the plaintiff.
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Figure D.5. Party-party costs and solicitor-client costs in New South Wales
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} - Figure D.4. Disbursements incurred by defendants in New South Wales and Victoria
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3.4 Firm Input and Cost per Hour

Thenumber of hours input by firms per matter tended to be lower in the Victorian
sample than in the New South Wales sample. This difference was statistically
significant for defendant matters,3¢ but not for plaintiff matters.35 The
median number of hours spent on plaintiffmatters in Victoria was 33 hours, and in
New South Wales it was 39 hours. For defendant matters the median number of
hours was 24 hours in Victoria and 37 hours in New South Wales.

Hourly costs also tended to be lower in the Victorian sample, although this
difference was not statistically significant.36 The median charge per hour for
plaintiffs was $145 in the Victorian sample and $155 in the New South Wales
sample. For defendants the median charge per hour was $174 in Victoria and $209
in New South Wales.

The median charge per hour in the Victorian County Court was $161 and in
the New South Wales District Court it was $164; in the Victorian Supreme Court
the median charge per hour was $193, it was $215 in the New South Wales
Supreme Court.

3.5 The Relationship Between Legal Costs and the Stage of Disposal,
and the Duration of Matters

In both states, matters which settled before the day of the hearing incurred lower
solicitors’ fees and disbursements than those which settled on or after the day of
hearing, or reached a verdict.

While this was a consistent pattern in both states, there was a significant difference
between the states in terms of the proportion of matters which actually proceeded
toaverdict (17% in the New South Wales sample; 8% in the Victorian sample). The
higher proportion of verdicts in the New South Wales sample could therefore be
a significant determinant of the higher legal costs observed in this state.

It has already been mentioned that the states differed significantly with respect to
the median duration of matters in each sample. The median duration for New
South Wales was approximately double that observed for Victoria. This difference
is not likely to have a strong effect on the comparison of legal costs between the
states as no significant relationship was observed to exist between the duration of
matters and costs incurred. That is, the mere passing of time (“delay”) did not
appear to have raised the fees charged by firms or the disbursements incurred in
either state. This finding is consistent with that of Williams et al {(1992).
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4.0 The Amount Recovered by the Plaintiff

There was no significant difference in the gross amount rec inti
in the New South Wales and Victorian samg;les.” The medi‘;‘rrle;f:o?ntth rigtlienr:g
in the Victorian sample, $25,000, was less than the median in New South Wales
$35,208. The mean amount recovered, however, was higher in Victoria $99 149’
than' in New South Wales, $88,580, indicating that more Victorian ’plain’tiffs
received very high payments in this sample (see Figure D.6),

More detail about the amount recovered by the plaintiff in each state is provided
in Table B.5.2 for New South Wales and Table C.5.2 for Victoria.

Figure D.6. Gross amount recovered by the plaintltf in New South Wales

and Victoria
50 —
— Yictoa —— NSW
40 -
g VIC median $25,000
g 80
g NSW median $35,208
B
&
£
g«; 20
&
NSW mean $88,580
10 VIC mean $59,148
0 T I

1
20000
40000 -
B0000
80000
100000 -
120000 -
140000
160000 5
180000 |
200000
220000
240000
>26000)

$

?Vourc?: C_]R'C ai::d VI..RC. surveys. Based on 199 matters in Victoria and 196 matters in New South
a.leslm which m.formauon appropriate to the calculation of the gross amount recovered by the
plaintiff was provided, and in which the plaindff recovered a positive amount.
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5.0 Solicitors’ Fees and Disbursements Compared with the
Gross Amount Recovered by Plaintiffs

In the preceding sections it was shown that there was no statistically significant
differences in fees based on the samples from each state, but that there was a
consistent trend for Victorian litigants to pay lower fees than New South Wales
litigants. There was also a trend for Victorian litigants in this study to recover lower
amounts. From Tables B.5.1 and C.5.1, which show the median legal costs for
different categories of amountsrecovered, it can be seen that costs tend to increase
as the amount recovered by the plaintiff increases, in both states. In general, the
median costs for Victoria were lower than New South Wales when the amount
recovered was higher, but median costs were higher when the amount recovered
was lower, that is, less than $20,000.

Tables B.5.2 and C.5.2 show total legal costs as a percentage of the gross amount
recovered by the plaintiff. There is a tendency, as has been mentioned, for the
Victorian litigants in the sample to pay less and recover less, so the percentages
are of particular interest. For plamniiffs the median percentage in Victoria,
98%, was lower than in New South Wales, 26%. For defendanis the median
percentage in Victoria, 27%, was higher than in New South Wales, 22%. There
was, however, no statistically significant differences in the percentages between
the sampled matters in each state.38

In the District Court/County Court, plainiiffs’ legal costs were a median of
32% of the gross amount recovered by the plaintiff in Victoria and 27% in New
South Wales. Defendants’ legal costs were a median of 30% of the gross amount
recovered by the plaintiff in Victoria and 28% in New South Wales.

In the Supreme Court, plaintiffs’ legal costs were a median of 15% of the gross
amount recovered by the plaindff in Victoria and 20% in New South Wales.
Defendants’ legal costs were a median of 14% of the gross amount recovered by
the plaintiff in Victoria and also 14% in New South Wales.

6.0 Conclusion

This study was conducted to provide some much needed empirical data to assist in
the current debate over the costs of justice, and to provide a baseline against which
the impact of any future reforms may be measured. Parallel research programs
were undertaken in New South Wales and Victoria. This provided the opportunity
to describe the charging practices of legal firms in each state, as well as the costs of
litigation incurred by plaintiffs and defendants. Italso enabled a comparisen to be
made between the two states. This report has examined the following issues:

* thetypesoffee arrangementswhich currently exist between lawyersand their
clients;

s how solicitors calculate their fees;
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the amounts charged to litigants in fees and disbursements;
how party-party costs compare with solicitor-client costs;

the hours input by firms in conducting civil matters;

the relationship between the stage of disposal and legal costs;

the relationship between the duration of cases and legal costs;
B

* amounts recovered by plaindfTs;

a comparison of legal costs and amounts recovered; and

a comparison of the legal costs incurred by opposing sides in the same
matter.

The similarities and differences that emerged from this study between the New

1.Ei-:)llljth Wales and Victorian samples are focused on here. Some similarities were as
ollows:

»
costs were lower for matters that reached settiement than costs for matters

that went to verdict;
costs were not related to the duration of matters;

costsincreased as [}.lf: amountrecovered by the plaintiffincreased, although the
costs were proportionately higher where the amount recovered was smaller;

cos‘.jts formed a similar proportion of the amount recovered by the plaintiff;
an ’

* party-party costs formed a similar proportion of the total cost.

‘Sfome interesting differences that emerged between the New South Wales and
Ictorian samples were in relation to the duration of matters, the number of

matters proceeding toverdict, the methodsu
, sed to calculate fees, and the amo
charged and recovered: e

. . . .
the time taken to completion of a matter was significantly longer in the New

South Wales sample than in the Victorian sample;

agreater proportion of matters proceeded to verdictin the New South Wales
sample than in the Victorian sample; and

most firms in the New South Wales sample based their fees on time

spent, »Yhereas most firms in the Victorian sample used court scales to
determine fees.

while the difff:'re'nces between legal costs in New South Wales and Victoria
were not statistically significant, there was a consistent trend for both

legal costs and the amount recovered by the plaintiff i :
t
South Wales. e plaintiff to be higher in New
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These findings have provided insight into the charging practices of legal firms in
New South Wales and Victoria. Many important questions are raised, for example,
why are court delays generally longer in New South Wales? Why do a higher
proportion proceed to a verdict? Why is there a trend for legal costs to be higher
in New South Wales? Questions such as these are too important to be left
unanswered and on a wider scope, the problem of providing affordable justice to
the community remains. Further empirical researchin the area of the costs of civil
litigation and charging practices is clearly necessary.

95 T-test for independent samples on duration: 1456 = 7.34, p<0.01.

A vtest compares the means of two populations on the basis of the selected samples. In thisreport
the median has been considered a better measure of central tendency than the mean, as the mean
is strongly affected by extreme values. The ttest however is quite “robust” and is considered
appropriate based on the size of the samples used,

26 Chi-square test (stage of disposal by state): X%, = 9.68, p<0.01.

A chi-square test is a test of the independence of wo qualitative variables in the population. A
statistically significant result indicates there is a reladonship between the variables.

97 Chi-square test (fee agreement by state): X2; = 0.40, p>0.05.

98 Chi-square test (method of fee calculation by state): X2, = 248.61, p<0.01.

29 T-test for independent samples on plaintiffs' solicitors’ fees: Loy = 140, p>0.05.

30 T-test for independent samples on defendanis’ solicitors’ fees: toy7 = 1.23, p>0.05.

31 T-test for independent samples on plaintiffs’ disbursements: tg;1 = 1.17, p>0.05.
T-test for independent samples on defendants’ disbursements: toq9=0.34, p>0.085.

82 Cairns, op. cil.

88 T-test for independent samples on party-party costs as a percentage of total costs: t4; = 1.09,
p>0.05,

84 T-test for independent samples on the number of hours input for defendant matters: toy o= 2.30,
p<0.5.

35 T-test for independent samples on the number of hours input for plainuff matters: 1)44 = 1.07,
p>0.05.

96 T-test for independent samples on hourly costs for. plaintiff matters: ty 4= 0.78, p>0.05.
T-test for independent samples on hourly costs for defendant matters: tyyy = 0.27, p>0.05,
37 T-test for independent samples on gross amount recovered by the plaintff: tygg = 0.42, p>0.05.

28 T-test for independent samples on plaintiffs’ legal cosis as a percentage of the gross amount
recovered by the plaintiff: t g = 0.17, p>0.05,

T-test for independent samples on defendanis’ legal cosis as a percentage of the gross amount
recovered by the plainuff; tyy, = 0.80, p>0.05.

APPENDIX

New South Wales Questionnaires
Questionnaire One: Information About the Firm
Questionnaire Two; Information About a Case

Questionnaire Three: Information About the Opposing Party’s Costs

Victorian Questionnaires
Questionnaire One: Information About the Firm
Questionnaire Two: Information About a Case

Questionnaire Three: Information About the Opposing Party’s Costs
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e T

FIRM CODE \___{__j__}

FORM 1 - lNFORMATION ABOUT THE FIRM

-

jngtrugtions:

Please complete gne cop

this form by filling in alt sections.

y of
15 New South Wales practi

] 1.

2. Your answers should relate to your firm ce only.

1. what was the approximate percentagé of the firm’s 1990-91 revenue which was
ation lexciuding family law litigation)?

derived from civil litig
numiber wihich appliss:

Circie the ONE
Less than one-third 1

Batween one-third and pwo-thirds ... 2

; More than LW O-LhITS (ensereenmrene™™ 3
1 2. How many principals and employees in the firm hold 2 practising certificate?
{ 1
yed by the firm? { ]

3. How many law clerks!paraiegals are emplo

m keep records of the actual time spent by its lawysers and law

4. Does your fir
clerksfpara!egah working on particular client matters?
Circle the ONE number which appiies:
WAS .coeaneiarrre 1
No 2

completing this form.

Thank you for
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FORM 2 - INFORMATION ABOUT A CASE o

e —

Instructions:
1. Please complate a copy of this form for sach of 20 cages

2. The 20 cases should be those m ragentl mpleted and fingl billag by your firm
which meet the following criteria:

a] the proceeding was commenced in the Digtrict Court

b} the firm represented 8 plaintiff or gdefendant from the initial instructions to the
conclusion of the matter {ie your client did not coma to you after changing solicitors
during the procaeding)

¢) the pringipal claim was for mongy

d) a defence 10 the statement of claim was filed

a) the proceeding was npt wansfarred from one court to another

fi the matter was not the subject of an arbitration

5. lf there was an gopesl from a vardict, the information provided should relate only to the
proceedings at firgt instance.

1. Firm file or raference number:

Do NOT provide Infasmation which might identily your client but please
provida information which might enable you to identffy the file again)

2. Party rapresanted by the firm: Clrole the ONE aumber which applios:
PAQIOHHE «ovoveenerers
Defendant ..ooo-eet 2

3. Date court proceedings commenced: { /19
4. District Court list: Circle the ONE number which applies!
No special list .o Cenvrenn peeee 1

Building and engineering list ... 2
Commercial st ..coonemeer raaearns .3

Other: fspecify balew) ooovrerse Cevens 4
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! . 8. (al Was there more than one plaintiff or defendant? b T 1
il i 5. Which gne of the following best describes the type of claim?
., Gircle the ONE numier which sppiies: NO tpo straight to Question 9)... 2
; Persanal injury, employment ........ccoeer - b} If yes, was there more than one firm of solicitors representing the plaintiffs or
% . ical negligence 2 defendants?
1 Personal injury, medical negligence ...... . Yes oo, 1
?iv _ Personal injury, motor vehicle ............ee 3 No ... 2
'lt1| Personal injury, product liability ............ 4
)
i;|; b Parsonal injury, other ......ccccuiimmmineee B
Hi} Debt ....... i 5 9. Were there any third party procesdings? YOS v, 1
Economic loss, consumer transaction .... 7 NG ..o 2
i|\ ' Economic loss, commercial transaction .. 8
i
,‘is!_ Qthar: tspecify befow) ........... 10. Did the case go 1o verdict? YOS ooover it een s 1
i :! | NO (go straight ta Question 12) ., 2
| ~| . (a] Was the basis on which your fas would be charged agreed at an early stape of the _ 11. IF THE CASE WENT TQ VERDICT-
Hi B H ? . : '
proceedings? Gircle tha ONE number which applias: .
%
; [ B rerastrrrereesnmremearnmnninies 1 {a) Date of verdict: ¢ {19
:‘ NO (go straight ta Question 7} .. 2 I
r'i H (b} Was the case heard before a judge alone or a judge and jury?
e ‘ ! {b) If yes, was your fee to be payable: Gircl the ONE nurober which spplies: 1 _
5 [ . ¥ Circle the ONE numbar whick spplies:
| In any event ......ooenens PR 1 ]
K ; Judge alone ....... 1
Only if your client succeeded ..... 2 E
Judgse and jury ... 2
| B f
Bl i i ; i ; .
| i 7. ta) Were any intarim accounts for professional fees rendered before a final account? 4 {c) li}  Did the plaintiff succeed on any claims? Cirole tha ONE number which appiles:
[}
| o]
I Circle the ONE number whicl spplias: YES oo DU
" Yes .o ) b NO (g0 straight to Question 17(d).. 2
1t b 3
A ‘\ NO .oovvis 2
i 3 tiiy  If yes, what was the amount awarded?
: (b} Were any interim accounts for dishursements {or out-of-pocket expenses) renderad Do not includa costs and du nat off.rat any counter <iaim §
S befare a final account? . 1
e N Circla the ONE number which appliss: 4
" Yes ooen. 1 k
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il (7  Did the defendant succeed an any counter claim? (i} If yes, what was the specified amount for costs? R
L !  amount unknewn cirete 1 Unknown ... 1

NG (go straight to question 11(e)).. 2
il if} il Was an amount for costs payable in addition to the amount in 12{c)?

i _ {il  If yes, what was the amount awarded? oS o :

Do not include costs and do not off-set any counter claim s
NoO rgo straight to queetion 131, 2
{e] What amount of party-party costs was payable to the plaintitf by the (i) if yes, what was this amount? ;
defendant?
' I amaunt unknown circle 1 Unknown ... 1
Do not deduct or aff-aol any amount of perty-party costs 5

payable to the defendant by the plaintfi. Circle 1 if oll,

Nil ....1
:
(i What amount of party-party costs was payabie to the defendant by ths 13. ANSWER FOR ALL MATTERS
plaintiff? :
: Do not daduct or off-set any smount of pARypaty costs $ Please provide a breakdown of the hours of work done by your firm in this matter by completing
t pdyable to the defendant by the plaintiff, Circle 1 1F o, Nil oo ] the table below as accurately as possible, use estimates if necessary.
... {3

Now go ta Question 13) ‘ .
& The table asks you to consider thras separate stages of the cases, as follows:

:TT- 3 Stage | Initiat instructions, advice, and other preparatory work up to the commencement of

12. IF THE CASE WAS SETTLED: 1 proceedings, including initial pleadings if any
{a) At what stage did it settle? Gircla the ONE numbst which applies: & Stage I From the commencement of proceedings (ngf including fnitial pleadings} to the

: matter being set down for trial

Befara trial date was fixed .. 1 _ . .
Stage lll  From set down to completion, including preparation for and conduct of trial,

| a After trial date fixed 3 attendance at pre-trial if any, and finalisation of the case
] but befare the trial date ..... 2 4

Note: Professional hours spent on interlocutor i licati
frer the trial date ... 3 _ ¥ appeais, applications, and other court
Qn or after the tri 3 attendances should be attributed to the most relevant stage of the case,

{b] What date was the settlement agreed? /. 19
Law clerks/
{¢) What was the amount of the settlement?  § Portners Employes solicitors parziegals
¢ at was
Hours in Stage | | “ "
{d} Was tha amount in 12{c} payable to: Circle the ONE number which spplit 4
N L] tn "
Plaintitf ..... 1 | Hours in Stage Il
Defendant.. 2 | Hours in Stage Il | © " N
L rotaln . .
(e} (il Was the amount in 12{¢) inclusive of costs? YRS coveerervrmre e a1 L otal hours o

No lgo straight to Question T21il). 2
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14. Professional fess

{a}

L]

Total amount of your firm's professional fees billed 1o cliant:

Inciuda the fass of your bur not dizh ts. Do not includ {'s faar $

Which one of the following best describes the way this fes was calculared?

Circla tha ONE number which applios:
Mainly by calcuiation of the tima spent ............. 1
Mainly by Court SC2I8 ..vevvriiiriniiniieerenarrnnreeness 2

A reasonable amount having

regard 10 the result ......ocvviiinnnnriiininnnn, veerirrares 3

Mainly by a subjective asseszsmeant of
the value of the wark done .........cvvveeeecececeennn 4

CHher: fapecify BaIOW] .........oeeeeeereneeeeieiiiaas 5

15, Disbursements and out-of-pockat axpenses
{a) Total amount of disbursements charged to the cliant:
Includa counsal’s faps and dizshursaments bited ta you by your agents $
{b} Please provide a breakdown of counsel’'s fees and expert witness fees charged to
your client by completing the table as accurately as possible.
The table invoives the three stages as used above, namely:
Stage | Initial instructions, advice, and othar praparatory work up to the commencement of
proceedings, ingluding initial pleadings if any
Stage il From the commencemeant of pmceedingﬁ {not including initiai pleadings} to the
matter being set down for trial
Stage Il From sat down to completion, including preparation for and conduct of trial,
attendance at pre-trial if any, and finalisation of the case
Notae: Uisbursements in relation to interlocutory appeais, applications and other court

attendances should be attributad to the most ralevant stage of the case.
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Counsel

Expart witnesses

Dollars in Stage |

i}

el

Dellars in Stage ) | ™ ®
Dallars in Stage Il | i
Total dollars | * L

18.

If your firm and another were the only two firms involved on bshalf of all of the parties
in this matter, please help us by following the instructions attached to Form 3.

Will you be sending Form 3 to the oppesing firm in this matter? Y85 1

Thank you for completing this form.
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FORM 3 - INFORMATION ABOUT THE OPPOSING PARTY'S COSTS

1f your firm and another were the gnly two firms involved on behalf of all of the parties
in this matter:

1. Writa in the firm file or refersnce numhber from Question 1 of Form 2:
[ ]
2. Please then send this form 1o the other firm, together with the CJRC's letter

addrassed to the ather firm, the returd anvelope and a covaring lettar from you
which includes both your reference and their reference. (Would you please use a
taxt along the lines provided in the CJRC letter dalivered with these forms.)

Thank you for your assistance.

To the other firm: [

Please completd Questions 1-5 of this form and returd it to the Civil Justice Research
Cantre in the stamped addressed envelope provided. As explained in our lettar, these
procedures have been adopted to @Nsure that your cfient’s privacy is completely |
protected. |

Thank you for your assistance.

1. ¥ our firm name:

2. Party represented by your firm. Circle the ONE number which applies:
Plaintiff ....ooeenen]
Defendant -...... 2

3. (aj Was the basis on which your fee would be charged agreed with the client

at an early stags of the proceedings?
Circia the ONE purmber which appiies:

Yas evveeeeermnrnest 1
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i
1

iiil {a)
|

{b)

.....

thy) If yes to 3 (a), was your fee to be payable:
Circle the ONE nurmber which applias:
N any ¢ase ....oovevniies 1
Only if your client
succeeded ................ 2
Professional fees

{include the feas of your agents, but not their disbursements. Do not include
counsel’s fees)

Totat amount of your firm’s professionai fees billed to the client:  §

Which ane of the following best describes the way this fee was calculated?
Circle the ONE number which applies:
Mainly by calculation of the time spent ...... 1
Mainly by court scale ... 2

A reasonable amount having
regard to the result ......cocvevviinninn e, 3

Mainly by a subjective assessment of
tha value of the work done ....ccccecevvi e 4

Qther: {specify}

Disbursements and out-of-pocket expenses
{Includa counsel’s fees and disbursements billed to you by your agents}

Total amount of disbursements charged to the client: $

Many thanks for your assistance,

E
H
é
g

Appendix 8i

FIRM CODE {_|_|

FORM 1 — INFORMATION ABOUT THE FIRM

Instructions:
1. Please complete one copy of this form by filling In all sections.

2. Your answers should relate to your fimn's Victorian practice only,

1. l?ppmximate percentage of firm’s 1990-91 revenue derived from civil litigation (excluding family law
jtigation).

D less than one-third
D between one-third and two-thirds

D more than two-thirds

2. Number of principals and employees in the firn who hold a practising certificate:

3. Number of articled clerks employed by the fim;

4. Number of law cleris/paraiegals employed by the fmm;:

5. Does your firm keep records of the actual time spent by its lawyers and law clerks/paralegals working
on particular client matters?

D Yes D No

Thank you for completing this form.

|
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(County Court Formy)

FIRM CODE | __|__|

FORM 2 — INFORMATION ABOUT A CASE

Instructions

Please include 20 cases in this study, and complete one copy of this form for each case.

meet the following criteria:

a)  the proceeding was commenced in the County Court.

c) the principal claim was for money.
d)  a defence to the statement of claim was filed.
¢) the proceeding was not transferred from one court to another.

f)  the matter was not the subject cf an arbitration.

at first instance.

Note: There are 7 pages in this form.

The 20 cases should be those most recently completed and final billed by your firm. They must

also

B)  the firm represented a plaintiff or defendant, from the initial instructions to the conclusion of
the matter (ie your client did not come (¢ you after changing solicitors during the proceeding).

If there was an appeal from a verdict, the information provided should relate gnly to the proceedings

1. Firm file or reference number

(Do not provide information which might identify your client but please provide information which

will enable you to identify the file again, if necessary.)
2. Party represented by the firm
D Plaintiff D Defendant

3. {a) Date court proceedings commenced:
(day/month/yean)

(b) Court list (eg ‘Miscellaneous Causes™
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Which one of the following best describes the type of claim? (tick ONE ONLY)

(@)

)

(a)

(b)

D perscnal injury — employment

D personal injury — medical negligence
D personal injury — motor vehicle

D personal injury — product liability

D personal injury — other

D debt

|:l economic loss — consumcf transaction

Deconomic loss — commercial {ransaction

D other: (specify)

Was the basis on which your fee would be charged agreed with the client at an early stage of
the proccedings?

D Yes DNO

If yes, was your fee to-be payable:

Appendix
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D in any event D only if your client succeeded

Were any interim accounts for professional fees rendered before a final account?

DYes I:IND

Were any interim accounts for disbm'serﬁents {or out-of-pocket expenses) rendered before a
final aceount?

D Yes D No

(a)  If there was more than one plaintiff or defendant, was there more than one firm of solicitors

representing the plaintiffs or defendants?

DYes DND

(b) Were there third party proceedings?

DYes [:INO

Did the case go to verdict?

Yes |:|

Date of verdict:

D N/A

{day/mth/year)
(IF no, ga to Q) 10)

No |:|

IF THE CASE WENT TO VERDICT.
(a) Wag it before a judge alone or a judge and jury?

D Judge alone D Jury

(b) Did the plaintiff succeed on any claims?

D Yes

What was the amount awarded (not

including costs and without off-

setting any counterclaim)?

$

DNO

{c) Did the defendant succeed on any counterclaim?

DY&'S

What was the amount awarded (not

including costs and without off-

setting the plaintiff's claim)?

3

DNO
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Complete BOTH parts (d) and (¢) by providing the amount of the costs awarded without offsetting
other costs awards.

(d) What amount of party-party costs was payable to the plaintiff by the defendant?
$ OR  tick box if nil |:|

(e}  What amount of party-party costs was payable to the defendant by the plaintiff?
$ OR tick box if nil D

Go te Q. 12

IF THE CASE WAS SETTLED.

(a)

(b}

(a)
{b)

©

@

At what stage did it settle?

|:| before a trial date was fixed
|:| after a trial date was fixed but before the trial date

D on or after the trial date

What date was the settlement agreed? (day/month/year)

‘What was the amount of the settlement? $

Was this amount payable to (tick one box)

[ plaintift

D defendant

Was the amount in (a) inclusive of costs?

D Yes

If 2 specified amount for costs was
included, what was this amount?

5
D No
Was an amount for costs payable in_addition to the amount in {a)?

DYes
DNO

What was this amount? § _______
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12,

FPlease provide a breakdown of the hours of work done by your finn in this matter by completing
Table A OR Table B, as appropriate, as accurately as possible (use estimates if necessary).

TABLE A: ALL LISTS EXCEPT BUILDING CASES LIST
Stage I - Inittal instructions, advice, commencement of proceedings including initial pleadings.
Stage IT - Close of pleadings to Certificate of Readiness/Interlocutory steps closed notice.
Stage I - Preparation for and conduct of trial, including attendance at pre-trial.

Note: Professional hours spent on interlocutory appeals, applications and other court attendances
should be attributed to the most relevant stage of the case,

Law Cletks/
Paralegals

Partners Employee Solicitors/

Articled Clerks

HOURS in STAGE I

HOURS in STAGE Ii

HOURS in STAGE I

TOTAL

T

TABLE B: BUILDING CASES LIST ONLY

Stage I - Initial instruction, advice and other preparatory work up to the commencement of
proceedings,

Stage IT - After commencement up 1o the matter being set down for trial.

Stage IIT - Preparation for and conduct of trial, including preparation of witness statements and court
books, if any,

Note: Professional hours spent on interlocutory appeals, applications and other court attendances
should be attributed to the most relevant stage of the case.

Law Clerks/
Paralegals

Partners Employee Solicitors/

Articled Clerks

HOQURS in STAGE {

HOURS in STAGE [I

HOURS in STAGE III

TOTAL
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13. Professtonal Fees (Do not include counsel's fees. Include the fees, but not disbursements. of your

agents.) .
(a) Total amount of your firm’s professional fees billed to client $ TABLE D: BUILDING CASES LIST QNLY
(b) Which of the following best describes the way this fee was calculated (tick one only) Stage I - Initial instructions, advice and other preparatory work up io the commencement of

proceedings.

D mainly by calculation of the time spent Stage I - After commencement up (o the matter being set down for trial.

I:] mainly by court scale Stage ITI - Preparation for and conduct of trial, including preparation of witness statements and court

books, if any.

[ ] 2 reasonabie amount having regard (o the result
Note: Disbursements in relation to interfocutory appeals, applications and other court attendances

D mainly by a subjective assessment of the value of should be attributed to the most relevant stage of the case,
the work done
[] other: (specify) Counsel Expert Witnesses

. DOLLARS in STAGE I
14, Disbursements and out-of-pocket expenses (include counsel’s fees and disbursements billed to you by

your agents). DOLLARS in STAGE 1II

(@ Total amount of disbursements charged to the client $

DOLLARS in STAGE 11l

(b)  Please provide a breakdown of counsel's fees and expert witness fees charged to your client by
completing Table C OR Table D as accurately as possible, Table D is on the next page. TOTAL

TABLE C: ALL LISTS EXCEPT BUILDING CASES LIST

Stage I - Initial instructions, advice, commencement of proceedings including initial pleadings.

Stage I - Close of pleadings to Certificate of Readiness/Inierlocutory steps closed notice. 15,  If your firm and another were the gnly two firms involved on behalf of all of the partles in this matter,
please help us by following the instructions attached to Form 3,
Stage I - Preparation for and conduct of trial, including attendance at pre-irial,

Will you be sending Form 3 to the opposing fim in this marer?

Note: Disbursements in relation to interlocutory appeals, applications and other court attendances :
should be attributed to the most relevant stage of the case. I

[} Yes [Ne

I Counsel Expert Wimesses

DOLLARS in STAGE [

L ———

DOLLARS in STAGE 11

ERl| DOLLARS in STAGE 1

TOTAL !
X : Thank you for completing this form.
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FIRM CODE |} __t_|

FORM 3 — INFORMATION ABOUT THE OPPOSING PARTY’S COSTS

et

Instructions
To the firm which completed Form 2.

If your firm and another were the only two fimns involved on behalf of ali of the parties in this
malier,

1.  Copy the fim file or reference number from question 1 of Form 2:

2. Please send this form to the other fimm, together with the Commission’s letter addressed
i the other fimm, the refurm envelope and a covering \ester from you identifying the matfer
for the other firm.

Thank you for your assistance.

Ta the other firm

Please complete Questions 1.5 of this form and retum it to the Law Reform Commission in
the stamped addressed envelope provided.

1. Firm name:

2. Party represented by the firm

D Plaintiff D Defendant

3. (a) Was the basis on which your fee would be charged agreed with the client at an early stage of
the proceedings?

DYes DNo

(o) If yes, was your fee to be payable:

D in any Donly if your

event client succeseded
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4,  Professional Fees (include the fees of your agents. if applicable but do not include counsel’s fees)
(a) ‘Total amount of your firm’s professional fees billed to client

3

() Which of the following best describes the way this fee was calculated (tick one onty)
I:] mainly by calculation of the time spent
D mainly by court scale

D with reasonable amount having regard to the result

‘| I:I mainiy by 2 subjective assessment of I.h;.’. value of
‘ the work done
i

|

|

,_ [[] other: (specify)
| |

|

S.  Disbursements and ont-of-pocket expenses (include counsel’s fees in this section).

' Total amount of disbursements charged to the client $

‘; Thank you for completing this form.
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